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] Th claration. Filed July 2 Mth, 1882. 
In the Supreme Court of the District of Columbia, July 20th, 1882. 
JAMES N. CARPENTER, PII, 
is. 
Tue WasntiIncton & GEORGETOWN RAILROAD | 
Company, Det 't. 


At Law. No 23816. 


The plaintiff sues the defendant, a company incorporated by an 
act of Congress of the United States, approved May 17th, 1862, en- 
titled an Act to Incorpor ite the W ashington WX Creorgetown Rail- 
road Company, for that the defendant, on the 24th day of April, 
ISS2, was the owner and proprietor of a line of street railway on 
Pennsvivania avenue, In the cities of Gr orgetown & Washington, In 
the District of Columbia, and upon said railway defendant was a 
common carrier of pRLSSeH CEs for hire In cars owned and used by it 
to carry passengers for hire; .and plaintiff avers that defendant, on 
the date last said, was the owner and proprietor of another line of 

street railway in the said city of Washington, on Seventh (7th) 
2 street of said city, which crosses the said line of railway of 

the cities of Georgetown and Washington at the intersection 
of said ith street and Pennsylvania amvetiue, and which CO- Ope ‘rated 
with the said first-named line of railway, so that passengers arrivine 
at said point of intersecuion on a Per litis\ lvanla-avenue car, r, having 
paid their fare on last said car, can then and there obtain a transfer 
ticket by virtue of which the ‘YY Cou ld take puissage Ol a Car of said 
Tth-street line without paving any additional fare to that paid on 
the former line, and in like manner _passengers arriving at said 
point of intersection on a ear of the said 7th-street line, having paid 
their fare on that ear, could then‘an th re obtain a transfer ticket, 
by virtue of which they could take passage on the said Pennsylva- 
Nia-avenue ear without paying an additional fare to that paid on 
the former car; and plaintiffavers also that on said 24th day of April, 
ISS2, at the point of intersection of 7th-street & F street northwest, in 
said city of Washington, he, the plain till, took passage on a ear of said 
Tth-street line going to said point of intersection of 7thstreet and Penn- 

svivania avenue, and paid his fare on said 7th street ear; that 
o on his reaching the point of intersection of 7th street and Penn- 

svyivania avenue he left the earon which he took passage as 
aforesaid, went directly to the transter-ticket agent of said company, 
who was stationed there, and who was Immediate ly before him when 
he left said 7th-street car as aforesaid, and ; pplied for and received 
from said ticket agent a transfer ticket with which he went to a ear 
of said Pennsylvania-avenue line, which was then stopping at said 
point of intersection of said 7th street and Pennsylvania avenue, and 
plaintil got on the car and offered the said 7th-street transfer ticket 
to the conductor of last said ear, the said transfer ticket berg the 
same that plaintiff had reeeived as aforesaid, and whieh was suth- 
cient to entitle plaintiff fo passage on last said ear to the terminus 
of its route, but said conductor refused to receive it, and refused pas- 
sage upon it to the plaintiff; and plaintiff, insisting that it was his 
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to leave the car; whereupon, and without fault, negligence, or 
carelessness upon the part of the plaintiff, the said conductor, 
4 whose name is J. B. Mchkenzie, and whose car is numbered 
forty (40), called in the driver of the ear, and they, together, 
then and there foreibly ejected planiatill from last said Car, in so 
doing inflicting serious and painful injuries upon plaintiff's person. 
2. And for that plaintiff at another time, to wit, on or about the 
Ath dav of April, ISS2, in the said city of Washington, at the inter- 
section of 7th street with Pennsylvania avenue, entered into a pas- 
senger car of defendant, of said first-mentioned line, which then and 
there carried passengers for hire, and plaintiff then and there offered 
to the conductor of said car a transfer ticket which had immediately 
before been delivered to him, plaintiff, at the intersection of said 7th 
street and Pennsylvania avenue by the aforesaid ticket agent, whose 
name is George ‘T. Thornton, whereby plaintiff was entitled to pas- 
sage In last said Car, hie having, at said intersection of 7th street and 
Pennsylvania avenue, immediately and in view of said transter- 
ticket agent, passed to said ticket agent from a car on said 7th-street 
line on Which he had paid his fare as aforesaid, and received 
D ““the said transfer ticket from said ticket agent, but the sald 
conductor refused to receive said transfer ticket, and refused 
to give passage to. ylaintiff, but, without any fault, carelessness, or 
negligence on the part of plaintiff, said conductor and the driver of 
the car, who was called in by the conductor to aid him, then and 
there, together, forcibly ejected plaintitl from said ear, inflicting upon 
him im so doing serious and painful personal injuries, 
And plaintiff claims 810,000, besides costs. 
bENJ’N J. DARNEILLE, 
Atty for Plaintiff. 


right to take passage on last said car on said transfer ticket, refused 


The defendant is to 4 lead hereto on or before the first special term 
of the court occurring twenty days after service hereof; otherwise 
judgement. 

BENJ’N J. DARNEILLE, 
Attorney for Plaintiff. 


SUNMLNIONS. [ssned July Oth. LSS. 


In the Supreme Court of the District of Columbia, the 20th day of 
July, 1882. 


(5 James N. CARPENTER, Pi'ff. 
a , it . ‘At Law. No. 29381G 
Toe WASHINGTON & GEORGETOWN RAILROAD | Law. 0, 2oST6. 


_OMPANY, Def 't. J 


The President of United States to the defendant, Greeting : 


You are hereby commanded to appear in this court on the first 
dav of its first special term, occurring 20 days after service of this 
writ on you, to answer the plaintiff's suit and show why he should 
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not have judgment against you for the cause of action stated in his 
declaration. 

Witness: D. K. Cartter, Chief Justice. 

[SEAL OF COURT. ] R. J. MEIGS, Clerk, 
: By J. R. YOUNG, Ass’t CV. 

Nore.—The special terms of the court commence on the first 
Tuesday of every month, except August, in which month there is 
no term of the court. 

On back : 

Served copies of the declaration, notice to plead, affidavit, and this 
SuInmMmons On the defendant by service on Henry Hurt, president, the 
2Ist day of July, 1882. 


C. k. HENRY, Marshal. 
7 Plea. Filed Septembe yr Oth, 1882. 
In the Supreme Court of the District of Columbia, this Sth day of 
September, 1SS2. 


JAMES N. CARPENTER 
i's. 
Tue WASHINGTON & GEORGETOWN RAILROAD 
| COMPANY. | 


-At Law. No. 23816. 


The defendant, for plea to the declaration of the said plaintiff, 
says that it is not guilty in manner and form as in said declaration 
alleged. 

ENOCH TOTTEN, 
Att'y for Defendant. 


Joinds r and Note of Tssue. Filk i} Sept wile A 16th. LSS. 


In the Supreme Court of the District of Columbia, the 16th day of 
September, 1552. 


JAMES N. Carpenter, PI'ff, } 
| 
vs - 
o ;, "i At Law. No. 23516. 
Poe Wasninaton & GrorGeTown RAILROAD | ” 
Company, Det’t. } 
S The plaintiff joins issue upon the defendant’s plea. 


BENJ. J. DARNEILLE, 
Att'y for Plaintiff. 
CARPENTER ) 
Us. -At Law. No. 23816. 
W. & G. R. R. Co. J 
The clerk will please calendar the above-entitled case. 
Last pleading filed September L6th, 1SS2. 
BENJ. J. DARNEILLE, 
Att'y for Plaintiff. 
ENOCH TOTTEN, 
Attorney for Lh fendant. 
To the clerk. 
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me court of the District of Columbia, 
day, it being the 15th day, of October, 
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W EDNESDA  £ January Oth, A. D. 1SS-4. 


Session’ resumed pursuant to adjournment, MacArthur, justice, 
presiding. 


JaAMes N. Carventer, PUY, ) 
vs. | At Law. No. 23816. 
Tne WASHINGTON & GEORGETOWN RAILROAD | Cal. 176. 
Company, Def't. 


Now again come here the parties as aforesaid, in manner afore- 

said, and the same jury return into court, and on their oath say 

they find said issue in favor of the defendant; therefore, 1t 1s 

1] considered that the plaintiff take nothing by his suit, and 

that the defendant go thereof without day and recover against 

the plaiatill the costs ot its defence, taxed al S450, and have CAC. 
cution thereof. 


Motion for a New Trial. Filed January 10th, 1884. 
Doe. No. 23816. 


In the Supreme Court of the District of Columbia, Sitting as a Court 
of Law. 


JAMES N. Carrenter, PI'ff, ) 
| 

is I 9 
a "a ' At Law. No. 23816. 
Tie WasHincron & GeorGeTOwN RAILROAD | 


Company, Det’t 


This cause came on to be tried by a jury on the 9th day of Janu- 
ary, ISS4,and the jury found a verdict for the defendant on the 
issue joined between the parti ~- 

An now comes the plammtil and moves the court to set aside the 
sad verdict und to grant a new trial of the said issue on the follow- 
Ing grounds, to wit: 

1. That the said verdict was unr asonable. 

2. That the said verdict was contrary to the evidence. 
LZ JOUN Ek. LATIMER, 
BENIN J. DARNEILLE, 
Atlorne ys for Plaintiff. 


SATURDAY, January 12th, A. D. 1884. 


Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 


James N. Carpenter, PI'fl, - | 
Us. 7 ' 
ae : ; At Law. No. 23816. 
Pic WASHINGTON & GEORGETOWN RAILROAD | 
Company, Def’t. J 


Upon hearing the plaintiff's motion fora new trial it 1s considered 
that said motion be; and the same is hereby, overruled. 
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THURSDAY, Junuary 2 Ath, A. )D. ISS-4. 
Session resumed pursuant to adjournment, MacArthur, justice, 
presiding, 
James N. Carventer, PUI, 
sg »- At Law. No. 23816. 
Tine Wastinaron & GronGerowNn RAILROAD | 
Clovuprany. Deft. 


Now aerauiy comes here the plarmtitt, by his said attorneys, and 


tenders tothe court here his bills of exceptions to the rulings 
Ls of the court on the trial of this cause and prays that they 
Phe y be duly signed, sealed, and made a praun'l of the reeord, 


Which is done accordingly. 
And now comes here the plaintiff, by his attorneys, John E. Lati- 
mer & Benjn J. Darneille, and moves the court to grant a new trial 


in this cnuse on xceptions filed, 


Defendants Bills of Exceptions. Filed January 2 Mth, ISSA. 
in the Supreme Court of the Distriet of Columbia. 
ois JAMES N. CARPENTER ) 
US. 7 -At Law. No. 23816. 
Wasnineron & Groraerown R. R. Co. J 


Ist bill of exceptions. ——, plaintiff. 


. 


the plaintif, to maintain the issue on 
his part joined, gave evidence tending to show that on the 24th day 
of April, Is82, at or about the corner of 7th St. and FoSt. N. W., in 

the city of Washington, 1). C., he boarded one of the defendant’s 
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1] ears; that he paid his fare, and that at the junetion of Penn- 

svivania avenue and Seventh street he got off said ear directly 
In front of the oompany’s transfer agent, one Thornton, who 
was looking directly at lini; that he obtained a transfer ticket from 
said agent and took -his seat Ina ear belonging to said company, 


which was at that time Waiting Lo convey passengers In an easterly 
direction alone Penna. avenue: that plaintill wished to go to the 


Navy Yard for the purpose of obtaining money to meet an obliga- 
tion about to become due in bank: that he behaved in an orderly 


ania decorous manner: iligt when about Opposite to the junction of 


Sixth St. and Pennsylvania avenue N.W. and near the Metropol- 
itsan, the National, ana othy r hotels, he Was approached by the COl>- 


duetor ot snd Cir, who asked for lis fare: thereupon plaintiff 


offered to said conductor, as evidence that he had already paid his 
fare, the ticket which he had obtained as aforesaid from the eom- 
pany s agent at the Junction of Seventh St. and Penna. avenue 
(which said ticket, dated April 24th, 1882, was given in evidence at 
the trial below); whereupon the conductor refused to accept said 

ticket In payment of plainti?’s fare, but. demanded further 
15 payment or that plaintul should leave the car, and upon the 

refusal of plaintiff to again pay tare or leave the car said con- 


pene Rte 
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ductor called in the driver and they together violently ejected 
the plaintiff from said car, although the conductor admitted that he, 
while at the junction of Pennsylvania avenue, had been informed 
by the transfer agent that a mistake had been made by him in giv- 
ing plaintiff a wrong transfer ticket; that, by reason of the violence 
used by the said conductor and car-driver in putting him off the 
car, plaintiff's shoulder and hands were severely hurt and backed 
wrenched to such extent as perinalhy ntly to disable him, and on that 
account very soon thereafter he was obliged to have medieal aid & 
attention by reason thereof; and, in continuance of testimony to 
above effect, Dr. Rixey,of the Naval Dispensary, Washington, D.C., 
was sworn, and gave testimony tending to show that he had, on or 
about April 24th, 1882, preseribed for plaintiff such medicines 
as are usually preseribed for sprains, bruises, &c¢.; also, that 
plaintiff was a man of somewhat delicate health, being subject 
to dyspepsia, &c. Mr. Shord, druggist at the Naval Dispen- 
lt sary testified that he, about that time, compounded the above- 
named medicines for plaintiff on the preseription of Dr. 
Rixey. It further appears in evidence that plaintiff is a retired 
naval officer, bearing the rank of pay Inspector. And it afterwards 
appeared from the evidence of one of defendants witnesses, namely, 
one Golding, who was driver of said avenue ear, and who assisted 
in ejecting plaintiff, that the conductor at the time said the transfer 
agentat the junetion had called to and directed him not to let “that 
Mian (pointing out plaintiff) ride” (not mentioning name), because 
he had a wrong transfer. 
And here the plaintiff rested. 


Thereupon the defendant, to maintain the issue on its part joined 
iis aforesaid, Lave evidence to the jury tending to fo show as follows, 
to wit: That on the day and just before the time when the plaintiff 
Wiis ejected from the Cul of the cle it ndant, the defendant's 


‘ 
i 
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agent, 

Mr. Kidwell, who was stationed at the northeast corner of 7th street 
and Pennsylvania avenue as transfer agent, saw the plaintiff about 
three feet from the rear end of a Pennsylvania-avenue ear, 

l7 which had just arrived from the east and was going towards 
the west, and which had stopped on the avenue, on the west 

side of the 7th-street line, for the purpose of discharging its passen- 
gers, and that said plaintiff was at that time coming with the said 
passengers, and had apparently just gotten off the said avenue ear, 
and that he came with such passengers to the transfer agent and 
presented himself in their company, and with them applied for a 
transfer ticket, and that said plaintiff vas given a transfer ticket 
on the 7th-street line, as were the other passengers, the defendant's 
sald transfer agent supposing that he was going up or down 7th 
street ; that the plaintiff received the said 7th-street transfer without 
remark and with it started towards a Pennsylvania-avenue car 
which had just come from the west, going east, and which was 
standing Upon the east side of the 7th-street line and was about to 
start towards the east, and that the plaintiff proceeded to get upon 
the said last-mentioned ear. Kidwell then ealled to the conductor 
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just and proper under the cireumstances; which said instruction 
the court granted. . 

And thereupon the counsel for the plaintiff asked the court to in- 
struct the jury: “That a railway company is liable for the wanton 
acts of its conductor in expelling a passenger from a street 

which said instruction the court granted. 
24 And thereupon the counsel for the plaintiff asked the court 
to instruct the jury: “ That railroad companies, as to those 
persons to whom they plac e themselves under contract obligations 
as passeneers, are held to the exercise of all reasonable care and 
diligence;” which said instruction the court granted. 

And thereupon the counsel for the plaintiff asked the court to In- 
struct the ] jury. “That if the jury believe from the evidence that 
the plaintiff was ejected from defendant’s car by the conductor, or 
the conductor and driver, as allewed in the declaration, by an abuse 
of his or their authority, and any injuries resulted from their negli- 
gence or reckless performanee of duty, the defendant is hable to the 
plaintiff; ” which said instruction the court granted. 

And thereupon the counsel for the plaintiff! asked the court to In- 
struct the jury as follows: “ That if the defendant charges contribu- 
tory negligence wpon the plaintiff the burden of proof is upon the 
defengkunt;” which said instruction the court granted. 

And thereupon the counsel for the plaintiff asked the court to in- 

struct the jurv: ° That if the jury shall believe from the evi- 
a) dence that the defendant's employer Ss, OrFr any of them, prac- 

ticed upon the plaintiff gross negligence or malicious or wil- 
ful misconduct or violence, they may tind for the plaintiff exem- 
}) ary damage *’ which said instruction the court granted - to the 
viving of each and every One of the foregoing Instructions and 
prayers Lo the jury the det ndant, by its counsel, then and there ob- 
yen ted, but the court overruled the objection, and the said pravers 
and instructions were granted ; and to the granting of said prayers 
and instructions the said defendant, by its counsel, then and there 
excepted, and the exceptions were severaily duly noted at the time. 

Thereupon the counsel for the plaintiff asked the court further to 
instruct the jury as follows, to wit: “That if the jury shall believe 
from the evidence that the plaintitl paid his fare on the 7th-street 
ear, and, on arriving at Pennsylvania avenue, the Pennsylvania- 
avenue car of the defendant was then stopping at the crossing of 
the two lines (Pennsylvania avenue and 7th street), and plaintiff 
Immediately, on arriving at the Pennsylvania avenue, went to the 

transfer-ticket agent of said defendant there stationed and 
265 asked for and received a transfer ticket, and that then and 

thete the transfer-ticket agent gave him a transfer ticket; that 
thereupon the plaintiff went lmmedtiate ly with said transfer ticket 
on board the said Pennsylvania-avenue ear, and after the car started 
ollie red if, Whit hh eall d Ol} in the usual Way, to the conductor, who 
refused to — it, but, together with the driver of the ear, forcibly 
put plaintiff off the car, then they shall find for the plaintiff, even if 
they should also tind that the transfer-ticket agent had given plain- 
till a wrong ticket, either intentionally or by mistake;” but the court 
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refused to so instruct the jury, and the counsel for the plaintiff then 
and there excepted, and the exe ption Wiis duly noted at the time, 
and he now asks the court to sign and seal this his first bill of ex- 
ceptions, which ts accordingly done, now for then, this 24th day of 
January, 1854. 
ARTHUR MacARTHUR, [sear] 
Justice. 


Dd Bill of I re ptions. 


Thereupon the counsel for the plaintiff as sked the court further to 

Instruct the jury as follows, to wit: “ That if the jury shall 

20 believe from the evidence that the ejection of the plaintiff 

from the Pennsyvlvania-avenue car resulted from the slightest 

neal ct or misconduet of the transfer-ticket a rent, or thre eondue ‘tor 

of the Pennsvlvania-avenue car, then they shall find for the plain- 

tuit;” but the court refused to so instruct the jury, and the counsel 

for the plaintiff then and there except d.,and the exception was duly 

noted at the time, and he now asks the court to sign and seal this 

his second bill of exceptions, which is accordingly done, now for 
then, this 24th day of January, 1554. 

ARTHUR MacARTHUR,  [sear.] 
dusties ‘ 


‘> . . a 
ol Bill al Evceptions 
’ 


Thereupon the counsel for the plaintiff asked the court further to 
instruct the jury as follows, to wit: “That if the injury complained 
of eould have been preve nted by thy exert Ise of ordinary care by 
li fendant. the cde fendant 1s liable. « ren ll plaimtifl was afl fault:” 
but the court refused to so Instruct the jury, and the counsel for the 
plaintiff then and there, excepted, and the exception was duly noted 

at the time, and he now asks the court to sign and seal this 
25 ‘his third bill of exceptions, which is accordingly done, now 
for then, this 4th di: ay oft Je anuary, ISS4. 
ARTHUR MacARTHUR,. ISEAL. | 
Justice. 


1), Bill of Ie C4 plo ; 


Thereupon counsel: for the plaintiff asked the court to further.in- 
struct the jury as follows, to wit: “Thatif the jury shall beheve 
from the evidence that the conduct of the defendant was wanton, 
then the negligence of the plaintiff, even if proved, would be no 
de fence; but the court refused to so instruct the jury, and thecounsel 
for the plaintiff then and there excepted, and the exception was 
duly noted at the time, and he now asks the court to sign and seal 
this his fourth bill of exceptions, which is accordingly done, now 
for then, this Jith day of January, ISS4 

ARTHUR MacARTUUCR,  [sear:] 
Justice. 
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5th Bill of Levee plions. 


And thereupon the court instructed the jury that if they believed 
from the evidence that the agents of the defendant had made a 
mistake in giving to the’ plaintiff a transfer ticket, and instead of 

giving him a Pennsylvania-avenue transfer had given hiin 
29 a Tth-strect transfer, that the plaintiff was entitled to recover, 

and that im ass sslng the damages the plaintit was entitled 
to have reasonable damage COMI} besa ory for the treatment which 
he had reeeived, and that the defendant company was bound to see 
to it that the plaintiff was provided with a proper transfer, and 
that if the mistake bad been made the responsibility therefore 
And the court further instructed the jury that if, upon the other 
hand, they beolr yea that the concduet ol the weehts of the COMPANY 


} | . ? hy 
rest . LPO) tha Company ana hot Upon the praimeil, 


was wanton and malicious, and that they had purposely given him 


7 
‘ 


the wrong transfer, and that they had maticiously and wantonly. 


ejected him from the car because of persona dislike or animosity, 

that then the platntiff! was entitled to recover, and in assessing 

damages, In that view of the ease, the plarnatill Wis entitled to reeover 

not only COnPpensatory buat vindictive damages, ana to this latter 

branech,of the instruetion the defendant, by its counsel, then and 

there objected, and the objection was overruled and an exception 
was duly noted. 


30 The court thereupon further instructed the jury that if the 

jury were satisfied from the evidence that the plaintiff did 
hot gel off from the Tihestr et Car. as fr lated by him, but that he 
came from the west-bound avenue car, with the passengers from that 
ear, and presented himself, with those passengers, to the transfer 
agent of the defendant, and that the plaintiff received the 7th-street 
transfer without objection or remark, and undertook to ride upon it 
on a Pennsylvania-avenue car, that the defendant was entitled to a 
verdict. 

And thereupon thi yur retired to consider of their verdict and 
they returned a verdict for defendant. 

And the counsel for the phunt tf now prays the eourt to sign and 
seal this lis bill oft exceptions, contaniing thie said evidenee, rulings, 
opinions, and instructions; which is accordingly done, now for then, 
this 24th day of January, ISS-4. 

ARTHUR MacARTHUR, [sear] 
Justice. 


— 


31 Miru.—lt is her by aor ed th it @ eh) of the foregoing Cac 
ceptions shall be considered as referring to the evidence, as 
hereinbetore stated. 
ENOCH TOTTEN., | 
Attorney for Di fendant. 
BENJ’N J. DARNEILLE, 
Altorney for Plaintiff. 
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THE WASHINGTON & GEORGETOWN RAILROAD COMPANY. 13 


Poceedings before the supreme court of the District of Columbia, 
in general term, commencing on the fourth Monday, 28th day of 
January, A. D. 1884. 


Present: Chief Justice Cartter and Justices MacArthur and James. 


Monpay, April 14th, A. D. 1884. 
Session resumed pursuant to adjournment. 


Present: Chief Justice Cartter and Justices MacArthur, Cox, and 
James. | 


JAMES N. Carrenter, P1'f, ) 

rs : 

% y “e At Law. No. 958 () 

Tire WaAsHiIxncron & GEORGETOWN RAILROAD | S16. 
Company, Def’t. 


Now again come here the said parties, by their attorneys ; 

32 whereupon, because it appears to the court here that there is 

no error in the record and proceedings in this cause or in the 

judgment of the special term, therefore it is considered by the court 

here that the said judgment be, and it is hereby, aflirmed with 

costs, to be taxed by the clerk, and that the defendant have execu- 
tion thereof. 


33 ~°In the Supreme Court of the District of Columbia, the 10th 
day of May, 1884. | 
James N. CARPENTER ) 
vs . aa al 
- ,  - In Error. No. 23816 
Tit WASHINGTON AND GEORGETOWN RAIL- | r. No. 2551G, 
ROAD COMPANY. J 


Know all men by these presents that we, James N. Carpenter and 
Wm. H. Holladay, are bound unto the above-named Washington 
and Georgetown Railroad Company in the sum of two hundred and 
fifty dollars, to be paid to the said Washington and Georgetown 
Railroad Company; to which payment, well and truly to be made, 
we bind ourselves, and each of us, jointly and severally, and our 
and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals and dated this 10th day of May, 188-4. 

W hereas the above-named James N. ( arpenter has prosecuted “a 
writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above suit by the said supreme court 
of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named James N. Carpenter shall prosecute his said writ of error to 
eflect, and answer all costs if he shall fail to make good his plea, 
then this obligation shall be void; otherwise the same shall be and 
remain in full force and virtue. 3 


J. N. CARPENTER. [seat. 
W. H. HOLLIDAY. Isgat. 


14 JAMES N. CARPENTER VS. 


Sealed and delivered in presence of— 
W. T. MILTON. 
B. P. FRED. 
Approved June 11th, 158-4. 
By the court: 
D. K. CARTTER, 
Chief Justice. 
od Unirep STATES OF AMERICA, 8% ° 
The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said court before you, be- 
tween James N. Carpenter, plaintiff, and The Washington and 
Georgetown Railroad Company, defendant, being No. 25816 at law, 
a manifest error hath happened, to the great damage of the said 
plaintiff, as by his complaint appears, and it being fit that the error, 
if any hath happened, should be duly corrected and full and speedy 
justice done Lo the parties aforesaid in this behalf, therefore you 
are hereby commanded, if judgement be therein elven, uncer your seal, 
distinctly and openly, to send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 
United States, together with this writ, so that you have the same at 
Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may cause 
further to be done therein to correet that error what of right and 
according tothe law and custom of the United Statesshould be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 11th day of June, in the year of our Lord, 1SS4, 
and of the Independence of the United States the one hundred and 
eighth. 

[Seal Supreme Court of District of Columbia. ] 
R. J. MEIGS, Clerk. 
District oF CotumbBIA, Jo wii: 
To the Washington and Georgetown Railroad Company : 

You are hereby eited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the elerk’s othee of the supreme court of the District of 
Columbia, wherein James N. Carpenter is plaintiff and you are de- 
fendant, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected, so that speedy 
justice be done the parties in that behalf. 

Witness D. kk. Cartter, chief justice of the said supreme court of 
the District of Columbia. 

D. kK. CARTTER, 
Chief Justice. 


Service accepted June 11th, 1884. 


ENOCH TOTTEN. 


’ 
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THE WASHINGTON & GEORGETOWN RAILROAD COMPANY. 


[Endorsed :] No. 25816. At law. James N. Carpenter vs. Wash- 
ington and Georgetown R. R. Co. Writ of error. 


30 AUTHENTICATION OF RECORD. 
Clerk’s Ci rtificate. 


CLERKS OFFICE, 
SUPREME Court oF THE Districr of COLUMBIA. 
I, Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 25th day of June, 
1SS4. 
[Seal Supreme “ourt of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By J. JAY CAMP, 
Assistant Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by Return J. Meigs, clerk of the said court, to be 
in due form. 

Witness my hand and seal this 28th day of June, 1884. 

D. kK. CARTTER, [seat] 
Chief Justice. 


Clerk’s Certificate to Justices Official Character. 


I, Return J. Meigs, clerk of said court, hereby certify that David 
KX. Cartter, whose genuine signature is subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 28th day of June, 
1SS4. 

[Seal Supreme Court of the District of Columbia. J 

R. J. MEIGS, Clerk, 

By J. JAY CAMP, 
Assistant Clerk. 


Endorsed on cover: District of Coluinbia supreme court. No. 
262. James N. Carpenter, plaintiff in error, vs. The Washington & 
Georgetown Railroad Company. Filed July 2, 1854. 
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Supreme @ourtemU. . 


OcroBer TERM, 1886 
_>-? 2 
No. 262 
JAMES N. CARPENTER, Plaintiff in Error, 
Vs. 
Tk WASHINGTON & GEORGETOWN RAITLLROAD 
COMPANY. 
In Error ro THe Supreme Court or tue Disraicr oF 
COLUMBIA 
ambi cuisine 7 
BRIEF FOR THE PLAINTIFF INO ERROR. 
ane. © aie 
STATEMENT OF THE CASE, 
isin 

This action was brought to recover damages because 
of the forcible ejection of the pluntiff trom a car of the 
defendant. 

The defendant owns and operates a street railroad in 
the city of Washington, one line of cars running along 
Pennsylvania avenue and another along Seventh street. 

‘The payment of one fare entitles the passenger to ride 


on both lines, by procuring from the agent of the defend- 


eg Rh Ns lie Nata a 2 = Rl eaBR I 


, 


as ~ SII Rca tee a 
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ant at the junction of said avenue and Seventh street a 
transfer ticket. A passengerarriving at. the junction ona 
Seventh street ear is entitled to a transfer ticket recely- 
able for fare on the Avenue ears, 

The evidence on bebalf of tie plaintiff tended to show 
that he got on a ear of the Seventh street line and paid 
his fare: that he rode on that car to Pennsylvania uvVe- 
nue, where he rit off and at once applie | tothe arent of 
the defendant there stationed for ik transfer ticket; trait 
he received from: said arent a ticket and went with it 
immediately toone ot the defendant's Avenue ens, then 
in Waiting at the junetion of said Avenue and Seventh 
street, ened rot UTP pen) that carto resume his J uirhey, bhe 


evidence shows that the transfer ticket which the plain- 


stiff received from Set del avont Was hot re ‘oiviaable for fare 


onthe Aven Cc lite of defend Liit’s road, but Was a trans- 
fer ticket to lhe used Oi) its Seventh etreet l} © Thee 
conductor of the Avenue ear refused te taxe this trans: 
fer ticket when offered by the plaintiff, but demanded 
of him payment of lis fare, The plaintiff offered the 
transfer ticket, and refused any other payment of fare , 
and he was theretipon forcibly ejected from the car by 
the conductor and driver, sustaining such injuries us to 
Pertiial ently dis ible hate. 

The evidence tends further to prove that the agent of 
the defendant who gave the plain’ iff said transfer ticket 
notified the said conduetor, while said car reinained at 
the junetion of Seventh street and the Avenue. that he 
had made a mistake by giving the plaintiff a wrong 
transfer ticket. 

The evidence on behalf of the defendant showed that 


the agents of the defendant knew the plaintiff and had 


ill feeling towards him, because of some former trouble 
with him respecting transfers from one of defendant's 
car lines to another. 


The plaintiff prayed the tollowing instructions to the 


jury, which were refused by the Court, and the plaintiff 


excepted ° 


* That if the jury shall believe from the evidence that 
the plaintiff paid his fare on the Seventh street car, and, 
onmarrniving at Peonsvivania avenue, the Pennsylvania 
avenne car of the defendant was then stopping at the 
crossing of the two lines (Venusylvania avenue and Sev- 
enth street ), and prarntith Immediately, On arriving at 
Pennsyvivania avenue, went to the transfer-ticket 
agent of said defendant there stationed and asked for 
and received a transter ticket, and that then and there 
the transter-ticket wvent wave him a transfer ft) ‘ket ; 
that thereupon the plaintiff went immediately with said 
transter tiexet on board the said VPennsvivania avenue 
car. and after the ear started offered it, when ealled on 
In the ustal Wily, to the conductor, who refused to re- 


ceive it, bat. together with the driverof the car, foreibly 


peut plarstitt off the car, then they shall tind for the 
rlamtiff, even if they should also find that the transfer- 
ticket agent had given plaintiff a wrong tieket, either 
Intentionally or by mistake ;” 

“That if the jury shall beheve trom the evidence that 
the ejection of the plaintiff from the Pennsylvania ave 
noe car resnited trom the slightest neglect or misconduet 
of the transter-ticket “veut, or the conduetor of the 
Pennsvivania avenue car, then they shall tind for the 
plaimtift ;” 

“That if the injury complained of could have been 
prevented by the exercise of ordinary eare by defendant, 
the defendant is liable, even if plaintiff was at fault ;” 

“That if the jury shall believe from the evidence that 
the conduet of the defendant was wanton, then the ne- 
vligence of the plaintiff, even if proved, would be no 


defence.” 


The jury found for the defendant. Plaintiff’s motion 
to set aside the verdict and grant a new trial was over- 
ruled by the Cireuit Court. The judgment of the Cir- 
cuit Court was affirmed by the General Term, and the 


plaintitf obtammed a writ of error. 


ASSIGNMENT OF ERROR. 


First. The Court erred in refusing to give the lustrue- 
tious praved tor ly the plaintiff, 
Second. The Coart erred in uot setting aside the ver- 


diet and vranting a new trial. 


Potnrs or Law ann. Fact. 


The facts proven in the ease tend strongly fo show a 
Willful. wanton assault upow the plaintiff by the agent- 
of the defendant, and an indlignits offered [iim whrolls 
unjustified, even if it be conceded that the mistake 1 
obtaining the transfer ticket was imputable to hin 


rather than to the avent of the defendant 


— 


The evidence shows that the mistake was discovered 
by the agents of the defendant before the Avenue car on 
which the plaimtift took Passage lett Seventh strect. The 
conductor of the car was notitied of the mistake by th: 
transfer agent in time to have notified the p'artiffand 
to have the error corrected. 


See pages 6 ond 7 of the printed record. 


No effort appears to have been made by the agents of 
the defendant to notify the plaintiff of the mistake in 
time for him to correct it. ‘Thev made no effort to ree- 


tify the error themselves. 


OD 


The jury may well have believed, from the evidence, 
that the conduct of the defendant’s servants in ejecting 
the plaintiff from the car was wanton and malicions. 

The Court should therefore have instructed the jury as 
prayed by the plaintiff: “hat if the jury shall believe 
from the evidence that if the condu T of the defendant 
Wis Wanton, then the negligence of the plaintiff, even if 
proved, would be no defense.” 

“Where the conduct of the defendant is wanton and 
wilful, or where it indicates that degree of indifference 
to the rights of others which may justly be characterized 
us recklessness, the doctrine of cor tributeory negligence 
has ne place Whatever, amd the defendant 1s responsible 
for the injury he inflicts irrespective of the fault whieh 
placed the plaintiffin the way of such injury.” 

oT ; Cy (ot) ‘borts. : tia4 

Sherman wna Redheid (ti Negligence, a ania TP 
Davis v. Mann, 10 Mes. & W., 546. 

BDrownwell v. Flagler, 5 [hili, 282. 


New llaven Steatuboat Co. v. Vanderbilt, 16 


“Troy v. Vt. Cen. R. R. Co., 24 Vt.,.487. 
See also Young ve Pa. RoR. Co. 6 Cen. Rep , 848. 
The condnuet of the defendant's agents in this case was 
the more reckless and wanton, because they were bound 
to observe towards the plaintiff the utmost caution and 
Vigilance for his protection while he was a passenger 
TEP MOTE the detendant’s Cus, 


@ eb Ss Rov, 103 U. S.. 451. 


The evidence tends to show that the plaintiff paid his 
fare and became entitled to ride on the car from which 


he was forcibly ejected. The evidence also tends to 


ty 


show that he made an effort in good faith to comply 
with the regulation of the defendant as to procuring a 
transfer ticket ; that he obtained the wrong ticket may 
Or may not have been his error under the circumstances, 
That was for the jnrvto determine, But the defendant 
having knowledge of the mistake immediately after it 
oceurred, and when it might have been corrected, and 
refusing to make any effort to reetify the error, and for- 
cibly ejecting the plaintiff from the car, is such reckless 
disregard of a passenger’s right as to make the defend. 
ant responsible for the injuries inflicted, 

C. C. COLE, 

W. L. COLE, 


Attorneys for Plaintiff, 


In the Supreme Court of the United States, 


OCTOBER TERM. LS&s6 


James N. CARPENTER. 
PlaintifY in Brror. 


Pik Wasminaron & Grong 
rowN RATLROAD Company 


Brief for Defendant in rrér. 


MPIATEMENT OF THE VU ASI 


The plaintiff below undertook to establish to the 
iury the following facts, to wit 

That on the 24th of April, T8882. he bourded a ear 
of the defendant's on 7th street nenr the corner of I* 
street, it Woashineton. 1T} orde) Ted “Od, Ivy Wills of 
1? nusvivania wVvetitte, To the Nav Yard, une! that 


he pald the fare: that he got off the car at the june 


tion of 7th street and Pennsvivania avenue. and that 
he so vot off directly in’ front of one Thornton, the 
transfer ngent of the defendant. who was looking at 
him, and who gave hima c'transfer”” tlieket: that 
he took his seat in aenarof the defendant then stand 
Ing Cott Pennsvivania dvernile read ce COnVE pets 


sehvers Th all ensterly direction alone ssi ‘aVehtile ¢ 
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fhety Thre Comebdetor ap prow Hed tlm to vet his Tare, 
bie® cpl onal it‘ ticket SO Vreven Pop gbdd itt thie pine Then, 


chal rf fhe conductor 1 ised to recelve If nid de 
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Nhat on the 24th of April, I882. the plaintiff was 
secuoby the transfer agent standing about three feet im 
|) es > | Be — far 
renvoba Pennusvivaiin averibe Car. Wabbedh nach PUSt al 
. , > * a ap a 
rived from tne eust on its pournev Westwara, whieh 


Wits stinding On rheavetiibe on the west siddeol the 7th 


° ‘ P Se — owt ‘ ’ . 
Stree] hhe. Pool’ the purpose Of dischuaroeme Its ib. 
sengers, and that the pisbnta gl was eomlne with sid 
masseneeors nud. iad apparentiv just gotten off threat 


} : . . " 
Ve dple ¢ sid tie Chime wit the said pusseugers to 
af iitt can « ett iit that ‘ i ii ‘ ‘ — 


, ‘A As | ’ . 
the framster agent ana applied, With Them, ior a 
‘ ‘* . re ‘ . j threat r . ‘ " ss . as ] fer 
riatil itt { be et ae Piteéy i H iit Wills cri t} cf bal isi 
; i ~ 4 ° ‘ 
pmceKeT eH Ine’ him te ride on The stir street lhe, as 
, las : ‘} —o 
Were The other passenvels MN his company, th iPstiis 
, ie ; ~* 
bE Sip postin hime fo be Gomme Up oi down rth 
' , i 
st pes he plaintiff? received such transter without 


eh ipo , > evs Ss ; 
rewiarin. ghee started ToOWaAras au PhHHSVIVahhla aventte 


ear voing custwared, whieh had just stopped and was 


sirnaine on the ernst stdle of Silla 7th street! line ana 


wis dbout to go east, and that the plaintiff got upon 
the last mentioned ear: that the transfer agent ealled 
thre attention ‘ay the eonduetor of sueh Car to the heaved 
that there was a passenger on the car with a ticket 
which did not entitle him toride on that line: that the 


iaintH® lived on Capitol Till and had been well 
known to the transfer ngents of the defendant as a 


ee } - - Oe P , 
travelley oti saidel lines fol upwards of ten veurs : That 
} ’ . ’ ‘ , . 
Tiley hesred Preaquentir detected Phidyvai itt irvine toobtaimn 


transters to which he was not entitled. and in othe 


Viointlions of The COMMpanV s rights: that different 
‘ ‘ ‘ * . # e " ‘¢ i; . 
froausters were sed every aqdavVouha These enrigiin’g pel 
. - 4 wt ; 
sons to rhie on Seventh street ere different in colo 


,. : : ee | 
‘Trom those which were Hse oy) adie renusViIVan ah cit 
rite lite: thatthe plaintill Wisi nih wood vw) Vedrs of 
ee nna i retired office) ami The | Hitec) STtutres Na \ 


cl " ? j ) 3 , t 
Witt the rain OF | a\ Pispect tiisil There Were TWo 


franster ug 


— 


nts at the tunetion. one of whom was 


stationed at the north-east, and the other at the 
south-east corner of said junetion: the transfer agent, 
Thornton, mentioned by the plaintifias the person who 


rave him the transfer, testified that he did not give 


, : _ i : 
thie plaimtiil the transfer and was not there. anothes 


transfer ngvent named Kidwell. testified that he. and 


not Thornton. gave the piatntill the transfer on the 
OrCHSION question ; this witness. Kidwell. also 
testified that (7) the OCCHSION mentioned. when he 


cave the transfer ticket to the plaintil, the plamtiff 


pe ‘ { P | Mm. I 
lial ridyt cree] of] Pron 7a sont} boon ' til Tree! bet 2 ‘is 


plaintill had testified, and that he did not present 


himself for an ticket at the time of the arrival of the 


south-bound 7th street enrs thy rcents of the de 
fendant used no more foree than wa hecessaryv To 


' leet t | = plaintiit Prom tlie Car til im) r | bh rhdypcterl 


took to ride: that they tried to persnade the plain 


tiff to peaceably leave the ear, and that he refused 


} } } . } . i 4% . 
todo so: that he resisted with all his might the ef 


fort lo eyect hiv. ane Was elected OV OVverpowermne 
: + i} * . e | 

foree, and that he was put off from the rear plat 
F " 7 | * s, F i | | '% 
form oof the caron te th prcaVertbbe ti i bebdiciedd pon 


After the testimony was closed. the plarmtiHl of 


,* e ? 
berec 2 owPTrealt many Dravers, MmAanRV OF WHniCh Bere 


’ I r) 1 ' " ot 4 ry ‘1 
roatited and many of hich were refused, but HPO 


examiiation i will appear that the iostruetions of 
the court voluntarily eten and embodied in the oth 
exception (Record, p. 12), together With the pravers 
eked for al minted by the eourt. were mueh more 


y 4 ’ t °* 4% } . ; e a 4 Dx 
Pivornbole fo tie prairie that he was emtitied to Tiave 


Points and Authorities. 


Thre oa LVer Wered by the Dee whieh Is con 
frined in the first ONCE] Peon) }?. Lad), does not stute 
the law neeurately. A eonduetor of a enr has no 


discretion : hie nitist colleet the fer ye Or PreCeive 


ticket. Tf the agent happens to give the passenger 
the wrong ticket, It is the passengers duty to pas 
the fare or leave the cat Ile lias his remedy at daw 


The three pravers set out in the second, third and 
fourth exceptions were not applieable to the case, 
and Were properly refused, 

The tnstruetion of the court to the jury contained 
Inthe first and second paragraphs of the fifth ex- 
eeption (12) are certainly as favorable to the plamtill 
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COMPANY, APPELLANTS 


ELEAZER T. FITCH AND EMILY M. FITCH, COPARTNERS, 
UNDER THE NAME OF W. AND E. T. FITCH 
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UNDER THE NAME OF W. AND E. T. FITCH 
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ANDREW WN. BRAGG ET AL. VS. ELEAZER T. FITCH! ET AT. | 


W. & KB. IT. Fitcr 
v. In Equity. 
A. N. Braaa & Cowpany. } 


To the honorable Supreme Court of the United States: 


The appeal of Andrew N. Brage and Robert R. Smith. copartners 
Lbleie'l the hame of A\ N. Drage eLhicl Company, said defendants and 
appellants, respectfully showeth 
That on the 7th day of Mav, ISSO, Eleazer T. Fiteh and Mmily MI. 
leiteh, COPRUPUME rs under the nam 2.8 & kK. TT Kiteh, sud com- 
pisinants, filed them bill of complaint 1 the elreuit court of the 
Lnited States for the district of Connecticut against the above-named 
eying that on the 16th day oft May, 
Is65, one Charles b. Bristol obtained letters patent of these United 
States, bearing that date, and numbered 47764, for a new and useful 
Improve rent wn sThitp hooks, securing to him anil his assicns the 


’ ) } 
i ’ e , 4% P ‘ . 
cit fendants and appellants, il 


exclusive right to said improvement for the term of seventeen vears 
from and after said date last mentioned that on the S0Oth dav of 
Nove rhbin ¢ IS6o, satd complainants became the assignees ane OWT)- 


? ' ’ 


ers Oo suid letters preutern! DY eed oft assignment from sald 
y Bristol: and further allegine that said defendants had un- 


lawfully infringed Gpon the exclusive rights secured to said 
complainants by said letters patent and said assignment thereof, and 
Praviliye for a deeree of inyunetion and aecount, as by reference to 
said bill of complaint will more fully appear. 
And said defendants, on the 7th den of June, 1SSO0, filed their 


y 


unswer to said bill of complaint admitting the issue of said letters 
patent to said Bristol, as alleged in said bill of complaint, not deny- 
Me that the same were issigned to said complainants, but denying 
bitrinige bent: anil also it nving that id Dristol Wiis the original 
and first inventor of the Improvement described in said letters pat- 
ent. and le nving thatthe said LM prove ment had patentable novelty, 
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~ DV reterenc to srid aiiisWwer will more Tuliv Lp PCa. 
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be whitch Ablswer siled COMP HATAN = Pie their replication, ana 

, , ° ° ’ , . . 
Lie Cause Dberne atl issue Cin parties proceeded ta take testimony in 
— we 1] . — ae 2 e pee” 

Up pron ol their respective GLICO ALIONS, AlN al this April term of sated 


cireuit court, ISSL, were fully heard, by their counsel, and at the 


} 
Sonptember term. A. D. ISSL. of said circuit court a deeretal order 
, sh une y 


° , ’ . . . . 
ior ane WME TION a Pncceount Was rendered reterring said eatise for 
} ’ 
the taking of the account to a master, and the cause was con- 
‘> } ® ° . , } . . 
» tinued for the masters report, and thereafter at the Septem- 
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her term. A. D. 1SS2. the master’s report came in. to whieh 
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held at New Ilaven on the fourth ‘Tuesd Ly of April, ISS3, a final 


: a : 
dmecree WAS Dll ana pronounced In the cause, Wherein it Was or- 
i 
; ’ ’ , 
dered. adindged, and decreed as follows 


“ That “aid exceptions of the’defendant- be, and the same are hereby, 
overruled, and sand re port of the said master be, and the same ts 
hereby, accepted ; and that the complainants recover of thi said de- 
heir damages, as stated and assessed in the report of the 
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; : , — 1 } 
cai master. to wit. the sum of four thousand two hundred and 


fifty-nine dollars and seven cents, and their costs, 


[t is further ordered, adjudged, and decreed. that the said de- 
fendants pay to the sic complunants the sum of four thousand two 
hundred ane tiftv-ning dollars, and their costs mn this suit, to be 


taxed, and that said complainants have execution therefor, and that 
the injunction heretofore granted in said cause be continued and 
made perpettal.” 7 
Whereupon said appel.ants appeal from the whole of said decree 
of said it courtof the United States, and respectfully pray 
that the decree of the said) erreuit court and the bill, answer, 
pleadings, depositions, evidence, and proecedings in the said 
| yveme Court of the United States with- 
out cde! Ly, id that the | Supreme Court will proceed to hear the 
“uid CaAlise ANCW, Al | th) if the sid Lecree of the elreutt Court, and 
pour thie Ped, may iy reve reed, anil il cle CTee ninde reve rsine 


et Re 
‘ “ier oe | ] j ” + ‘ 
sand decree, With costs, or <ueh other decree as to said Supreme | Our’ 


Dated at Tharttord, this TSth day of May, A. D. 18853. | 
| WM. EDGAR SIMONDS, 
yg iP) / }) fy podants and Appellants. 


[ Mncdorsed | No Zane es ». erent eourt. distriet i}, (oun. W. A 
KB. 1. Fiteh vo A. N. Breage & Co. Appeal. Filed May 21, 18853. 


i Supreme Court of the Lnited States. In equity 
WH & FE. T. Firren v. A: N. BDraaa & Caompary. 


Know all men by these presents that we, Robert Rt. Smith, of New 
Ilartford, in the distriet of Connecticut, and Pliny Jewell, of ILart- 
ford, in said district, are held and. firmly bound unto Eleazer T. 
itech unit lomiily \I leitel, COPRUPTD i= Wh dhed lr the name of Wo I. i ¥ 
Mitch inthestuimof nine thousand three hundred and fifteen 255 dollars 


(SO515.28), to be paid to the said W.& ELT. Fitch, theirs hears and 
assigns; to which payioent, well and truly to be made, we bind our- 


ly aod eet iP boc etal saa Ie eee Lint 
SCiIVEes ana Caachi) OF Us rmiV aba Severaiiyv, and Our ana cach OF oul 
"eae asc on a a a ' 
heirs, Yecutors, ALL ACLEELTELEStPators, TIPDIN ax thes DTeSeits., Senled 
‘ i 


with our seals, dated this 21st day of May, 1883 
Whereas Andrew N. Bragg and Robert R. Smith, copartners under 
the name of A. N. Bragg and Company, the said defendants in th 
tbove-cntitled cause, have taken an appeal to the Supreme Court of 
the United States to reverse the decree rendered in said eause by the 
honorable erreult COLLTT of these | hited States for thi district of Con- 
necticut at its April term, ISS5: 
b Now, therefore, the condition of this obligation is such that 
if t | t above Hamed A. ‘. brage “ania ( ompany shall prosecute 
sald app al to effect and answer all costs and damages if they shall 
fail to make good their plea, and shall pay to said obligees thi money 
decreed to be so paid in the tinal deeree of said circuit court in this 
cause, Including Just damages for delay and costs and interest in this 
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appeal, then this obligation shall be void; otherwise it shall remain 
in force and virtue. 

ROBETE R. SMITH. [1. s.] 
PLINY JEWELL. LL. sf 


Taken and acknowledged before me, this 21st day of May, A. D. 


[SEAL b. bE. MARVIN, 


{ = Com’. 


UNITED STATES OF AMERICA, | 
District oft ( onnectieut. } _ 
Ilanrronp, May 21, 1885. 
Then personally appeared Robert R. Smith, of New Dartford, in 
said distriet, and being duly sworn,savs: That he is one of the 
t obligors who subserpbed thie \\ thin bond. and th il hi Is worth 
the sum of nine thousand three hundred and fifteen dollars 
aud sixty-four cents over and above all lis just debts and liabilities. 


before lie— 
m& Bb. MARVIN, 


{- ; Com’ yg 


Llanrrorp, Conn., May 25, 1885. 
The foregoing bond is approved and the appeal allowed. 
N. SHIPMAN, 
List “et Judge. 


‘ lL nited States Cireuit Court, District. of Conneetieut. In 


Ww.& &. I. Fircen v. A. N. Brace Anb Company. 


My thie [Ton. Niithaniel Shipman, one of the judges of the circule 


court of the United States for thr ustr ct of Connecticut, in the 
econd judieial emreuit of the United Sta wage spud litel and 
Ieriily M. itech, copartners under the name of Woand Ek. 'T. Fiteh, 
C ere he 


Whi regs An Lr \\ N. Drage ani Lobe a tf Smith. COP APTN I's under 

Drage and Company, defendants herein, have 
Leute I clprprealer to thi sStiprene (‘ourt of the United States ees the 
finial deere leate ly re bred rea nied Clits rea in this above Cauls¢ in) favor 
of vou, the said W. and EF. T. Fitch, and have filed the security re- 


quired by law You th] the It fo re, hereby cited LO a Cue he fore the 
“id Senne Gone United States. at the « of Washington, 

in the District of Columbia, on the secon ‘Minder et Genta 
v A. D. 1883, to do and receive what lay appertain t » Justice 


lO Lv doe 1 the pede lliIscs, 
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(aiven under miy hand, at the citv of Llarttord, i} thre district of 
Connecticut, 1) the =¢ ‘onic circuit. this 2th day of Na x. 1). ISS3. 
N. SHIPMAN, 
: a i 
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Personall ppeared Eleazer T. Fiteh, one of he complainants in 
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at iH, bere duly sworn. deposes and saves: That he has read the 
bill and knows the contents thereof, and the same (except the miat- 
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ters stated « liformation) are true, and the rest he believes to be 
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this writ is returnable. or bv the rules of said court said bill will be 


LakKel as confessed, 
b&. bB. MARVIN, Clerk. 
JOHN S. BEACH, 
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tiffs snap as a finished article by whieh it aequired its 

74 position in the market was the side recess in a swinging 
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Lt] urers protit—thiat Is, a protit not due to the presence of il 

patented Invention 1) such “hhiapes t 

A. I ean't unswer, 


A. N. Brace: 


1. Will you state what snaps, if any, with swinging tong-es — 
offered on the market during the pertod covered by the accounting ? 

A. All those that have been exhibited in court, besides a number 
of others that have not been produced here. 

yA Will Yo clive the hamies of such of them as are present, stating 


the manutacturer and peeve of manutfneture ’ 
AA. leds tity the Shick} marke | ” Moshi r snap” aS ill article made 
and sold by Geo, D. Mosher, Birmingham, Conn. 


Judd & Blakeslee snap, known to the trade as Keoupshall & Nash 


/ 


' 


patent, manufactured and sold’ by Judd & Blakeslee, New Britain, 
Conn. 
ae Snap marked Middletown snap, manufactured and sold by 
the Middletown ‘Tool Co. and their successor, Middletown, 
(conn. 
That marked “Anchor snap.’ manufactured and sold by the An- 
chor Shap ( a North ti “4, Conn. 
Snap marked ©. B. North & Cos Snap No. 2, manufactured and 
sold by (). Bb. North & Co.. New Haven. 
Shap marked Defendants’ SLAP), manufactured and sold by x = 
Drage & Co... Pine Mead | 
Snap marked O. B. North & Co.’s snap, manufactured and sold 
th & Co., New Llaven. 
narked Defendants exhibit Ni Ww snap, manulactured by 
". eB. x. hitch, New Laven. 
&. Did snaps the same as “ Complainants’ Exhibit Old Snap,” 
used at the trial of this case on the merits, appear On the market 


ow, Conn 
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ANDREW N. BRAGG ET AL. Vs. ELEAZER T. FITCH MT AL. (3%) 


titv which shall eover all Infringing Shitps defendants ever made 
Without detachable rivets ? 
A. TL can; twenty-five gross would more than cover it. 
le Coan you ania will vou “Little whether tiie different kinds 
1634) oft Shitps, with swinging tongues, were sold in the market 
during the period covered by the accounting in one general 
competition, or whether there was any special competition between 
complainants: sthitp) and yours < 
A. We understood and so now understand that all the snaps were 
1) the “iilhe COTLLPM tition, and have never understood thasat the CO 
petition between us and the so-called Bristol snap was any more 
marked than the other numerous styles that have been produced 


here, 
( TOSS-( Kaine ( : 


I. You Say vou have no knowle Ler of the competition between 
Vour stlaps and the SHlitpes niintifactured by the complainants being 
any more marked than that between your snaps and other snaps in 
thi bt) irket. lave you Ltn knowl dor ot the public, ana especially 
dealers lt) “Hlaps, being warhea by W WV I. Zz. litel agaist the 


. 


competition of vour snaps as Infringements on their rights ? 
Ohbjeoet d to as Immaterial.) 


A. IT have seen a circular purporting to be signed by W. & E. T. 
liteh. 
ling a. lay you ever seer Tore than Ole such eireulal 4 


Seriblll ctr CTION.) 


\. | have seen but one. 
IS Piel VO reply Lo ‘fh 
"OSs objection.) 


A. Cabnot now state wie tha : we Ft plicd Lo threat Ohe erreular or 


{ ‘ ;% ’ 4 ; ; . “* ‘ 
Io Complainants’ counsel puts two ereulars in evidence. one 
i 


; 


dated Dee. 17, S79, and marked Complamants’ Exhibit Dee. Cireu- 
ne dated Novy. 11, ISSO, marked Complainants’ exhibit Nov. 


} 
i«) 
bch i . ‘? 


~0. Please look at the two circulars just put in evidenee and say 
Which of them vou recognize as being the one referred to In your 
answer to the 17th question 

(Same objection.) 

A. The one marked Pee. 17. 187%. 

21. Isthat the circular to which vou replied ? 


‘Peri blll olrye CLIO. ) 


Luis A. It is to the best of mv recollection: that is. by that I 
it ae 
Inean a reply to the track 


fil \NDREW N. BRAGG ET AL. VS. ELEAZER T. FITCH ET AL. 


2? You mean a circular issued to the trade, do you not? 


3 
A. I do. 
, " 


> Can vou, and will vou, produc one of those cireulars 


ad 


(Same objection.) 
A. Can. nied produ ‘<s Uf,. i 
aie sy 
(Introduction objected to as Immaterial.) 
. , ' i Fim ’ | orked “Cor 

( rreular Poul mn evidenee by COM piailnants COUNSEL, Marae Olii- 
platmants’ foxhiabit Le f ts { reular No. a 

94. Is Exhil Defendants’ Cireular, to which I now ask your 
attention. the only cireular which vou have issued to the trade on 
thie siblile SUD eCt 

(Same ol ction.) 

\ No. “li. 

25 Tow many other circulars in reference to that subject did you 


\ (Daye only. think. 
10 Jt) Wists threat Olle i fore (or after the Ohne Wow Th evidence 


. « ’ 
Une Obes Lion.) 

A. After. 

Zi. W hist Wils iis «late? 


(Same obiection.) 


A. Lug. 25, ISS]. 
28. Was there no circular except the one now in evidence issued 
by you to the trade in relation to this matter before Aug. 25, ISS] ? 
“4 think not: still would het say positively there was. CcrT- 
tainly do net recolleet any now 
29) Will vou produce a circular bearing date August 2oth, 1SS1 ? 


(S2ilhne © 


A. I wall do so 

Cireular produced and marked “Complainants” Exhibit Defend- 
unis ( ireuhar 

(Obrmeocted tO us monatertal 


OO. Does the Defendents’ Exhibit, marked “ List of Sales,” 


LV peury Ort to show the dat sot thre stiles made lo your respective 
customers, and the number of gross or fractions of a gross sold 
at the respective dates to caeh ? 

‘A. [1 does, 

Ol. Does it, so far as vou know and believe, truly show the dates 
and amounts of each purchaser of snap hooks with swinging 
toneues made during the time that we have termed the “ period of 
aeeounting —? 

A. It does, 

o2. What is the last date of sale of sueh hooks as appears by the 
siti exhibit and the nutaber of TOSS sola lo Porter Brothers WX 
[larkworth ” 


A A LG AG 


ANDREW N. BRAGG ET AL. VS. ELEAZER T. FITCH ET AL. “1 


A. January 1), ISS], SIX OTOSS. 
> What Upon vour books appears to have been the date of your 
xt sale of snap hooks with swinging tongues made to that firm ? 
A. Sept. 20, ISS1. 
ot. What number of gross were then sold, as appears by your 
book ” 
17 A. | cannot say at present. 1 can guess pretty near it: 
sbout OO. T should SV. 

2". \\ byeyt are the entries of frerur' = Trom which Vou Make vour 
GUESS T | | 

A. It appears from our day-book that we sold them: goods which 
amounted to TME4O dollars, and on that [ base my opinion that 
there was about 50 gross, provided they were all what we call our 
New York snaps. Phere may have been others; [ know nothing 
about it ; 

$6. What other sales of snap hooks with swinging tongues appear 
by you Lay -hook to have been <old at the same date ? Please clVve 
a list of them and the amount of such sales to each. 

A. From the information | now have would not undertake to say. 

ie APO those other sales that appear on Vour dav-book to be evi- 


denced in the same way as the sale to Porter Bros. & Elarkworth ts? 


x do hel tibiede rstanad the ry lie <tron. 
VP. oe, Le Vol fine Lip onl vou! dayv-book, under the date of 


Sept. 20, PSST, on the third entry and on the third line. these 


195. Porter Dros. & Ilawkworth, 480 oiled ae It 40 


A. I do. 
oo OW licat is thre Chtry on the first line on that date ? 


(f Dh vye ected to as outside of thy proper px riod of accounting and not 
pertaining to the kind of snap hook= in question.) 

1. 195, 195, Smith, Seltzer & Co., L. B. 477, 66.42. 

lo, Now please rlVye the other entries, omitting that of Porter 
Bros. & Tlarkworth 


Cock diie oly CLION. } 


A. 2nd. 19%. Berad Bros., 478 woe es es 105 30 
lth. 195. Sheldon Bros... 479 ; ~ lea Oe 
oth. 195. Harbison & Gothright, 476 : So 40 
Oth. 1 Tom fg account -- scan: Seca wn Cn oe 


11. Do these entries, except the last one, show that sales of snap 


} : : j } 
hooks were race to those parties at that dat 


CSL objection. ) 


A. They show that sales of some kind were made. 


12. Do vou mean us to understand you do not know whether 


thev were sales of slap hooks or some other article of merchandise? 


PS“Alie obi ction.) 


ip ANDREW N. BRAGG ET AL. VS. ELEAZER T. FITCH ET AL 


> ' ee ] ox» 4 if ’ ‘Ore Ss os 
(+) [mean that vou should understand that if they were sale: 
of some kind of merchandise they were some kind of snap 


> W lasit kc rial orf =) hooks were they ? 
. 


\. Could not say vould prefer to say what they were not. 

(tf Are vou pr pared to testify from your own knowledge that 
one of those hook: i to those ditlerent praurties at this date were 
bit} hooks With sw fhe toneues Th Ving i FUCCSS i} thie sitle of the 

boneiue 2 
ComNsb brie eLnLE yor). ) 


A. Tam, t e best of my knowledge and beliet. 

l.) | (° ut | Vol rraetye respec Y thre sThetp) hooks soll cit this 
time, Sept. ZO, ISSL, to Porter Bros. & Harkworth, which you. estt- 
Mate as betng@ about oO ross, and ask vou Whether Vou are prepared 
tl hose hooks had a swinging tongue 


os 


IS. Do vou know of vour own knowledge that all of such 


a j F ! ! ‘ 
re hooks were without a recess in the side of the tongue ? 


\. Pdidl not examine cach and every snap that Was shipped to 
‘ : 


, i i> ’ } ] ! : a j 5 F . 
Portes arte) + | iP W td) ‘i! eine | tides, Fount tor thre ly sf of Pre lrnowl- 

’ l | ’ ' , } | . j i j " 
(4104 ‘itied tp o> Paeodar | threm lieac! a Fecess til the side of Lhe tongue, 


» . } : . 
Ibn. Butaf TP understand it. there is no mark bv whieh vou can 


reivesti Vour recotiection Upol this suppect bv relerence to your 
Donoks |~ i so) 


_— \ ’ EA See We E- . ’ : 
i \\ fi Vou prheuis WOOK Gh VOU) eCXhbit aecount of sales and =ii\ 
: Lpoyy imine by that exhibit to have been 
| 7 Ms 

‘kK Island. and vive the amount of 


, ) P 
SUCi) sa LT believe that Leute . L Dev 4) TSSO) 
‘Peribilt Coty ; 


A. Dee. 30, 15 ) tohy COPOSS 


IS. What | books Appears to be the next sale made to 


4 { ‘ ? ‘ 
\ \ \ ce ISN] Like amon Iti dollars and Ccitis appears - 
lv) = =0tto be STOS 


ne Wal Vou please reier me to vour dav-book for the entry 


i bal 
Lnder Wiilel his Sra ap pcars 
‘Went OEE i) ‘ oy) 
Tr : ] ‘ | } feaewe ¢ oo es } oa Bi : ’ ; 
‘A. Pha (tii \ MmMOK TPO. Wwhireh Liasul CHLUPS Wiis LAKE IS loft pore sent. 
yt a3 4 Vat] 17} 4 lick ? rif ha | ; ly 7s 
i Pdeay ‘ ‘ cobs § i of nm Pil ery ee Wile ii llieticates Whether or hot 


those hooks sold to Ll. & M. Rosenfield Noy. 4 ISSL. had swineine 
Llongues of not : 


rors eis 


~] 
*-* 
“-— 
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(Same oly ction.) 


A. No, sir. | 

oi. Llave Vou any books present which will Indicate whether or 
het thes had fA recess in) the side of Live tongue ? 

A. No, sir. | | 
? If cnet rstand if this exhibit Aceount ot Sales purports to 


show a list of all vour customers who have purchased such hooks 
having a swinging tongue trom your firm during the period COV- 
ered by the accounting. It that right ” 


(Same objection.) 


A. It is to the best of my knowledge and belief. 
176 . 43. Do you know a firm in’ Rock Island doing business 
under the name of James \eConnell & Sons ? 
A. L think there is a firm there called James C. McConnell & 


D4. Tas vour firm since it was formed, in May, 1879, had any 


business dealings with that tirm 


A. Yes, sir 

Do. What was the carhest date of vour business transactions with 
tliat firm ? 

\. January 21, 1S79, as appears by our books. 

4. LT understood your present firm was not formed till May, IS79,. 
and my question related only to transactions of your firm with that 

\ \I\ diiswer, tha i. 8 meorr CL. AS 1 Was elven with the under- 
standing. of mi connection wit! 
O7. Tlas the firm of A. N. Brage & Co. ever sold snap hooks to 
James €, Ve Colidie I] iV Sons, or Jat ics Net ‘onnell W Sons, whichever 
may be rielit ? | 
lia ‘A. Wi have. 
os. Will vou give the dates and amounts of sueh: sales ? 

A. | eould not. as their account has been confused with that of 
Ss. ad SC. MeConnell, and there are so many different. charges 
between this two thist | cllud cil pene “clit unable to distinguish the sales, 

ot What ois the aggregate number of gross appearing yy your 


Looks to live been sold to J.C. MeConnell & Sons and S. Ro & J.C. 


A. | f uid hot state. 
FEBRUARY 23p—9.45. 
examination of A. N. Braga 


OH. You say vou cannot tell the aggregate of the number of gross 


~ 


ir books to have been sold to J.C. McConnell & 


clbPeariiie Y Wher 

mor gli tos ir &24.¢% Net onnel| Do both aD | these bhaktibes appear 
mon vour Exhibit Account of Sales ? 

Las A. suit V do. 


G1. Will vou please show me where the name of J.C. Me- 
Cone lI A Sons chp ope ars £ 


A. I do. 


1Q0—3 4) 


7 


14 \NDREW WN. BRAGG ET AL. VS. ELEAZER T. FITCH ET Ai. 
62. Please read from the exhibit what vou now pont out as rep- 
resenting sales to J. C. MeConnell & Sons? 
A. “ Noy. 20. 1880. J. C. MeConnell, 20, 15, 114. 


4 °3% ’ ’ ' ; ‘ . 
ic. OG flli Vou please out wilrere the name of s., WW A J, i, \I . 


C‘onnel] ch pope rs and in the same manner read from the exhibit ? 

A. “ February, ISSO, S. Ro & J. €. McConnell, 5%, 10, 5.” 

(‘oun for defendants Ohjects to this whole line of inquiry, 
hieahbhg tI) analysis of Defendants lextitbat List of Sales and Ac- 
count of Sales. as irrelevant to the whole matter in issue, and es- 
pecially irrelevant on the question of complamants damages. ) 


() | \\ ber an hii of 4 Viet ‘OnL l| aor James NI ‘onnell W 


* \ | | i 4 ; ’ ’ 1] “ 
O65. \ re does the firm of S. Ro & 2.C. MeConnell carry on busi- 
= \ “YES DE. eee >- am ! ' cae P 
| ! i* Lfilliik ID} burl neton, lown B oitth) Hol positrys coli | 


, ; | ! ‘ 
or there somewhere tn the State 


(0. Wall vou show us the entry on vour books, Nov. 20, 1SSO, to 


i 
_ 41 ; 1} . , ; ? . 1 
O7. Is thatall that ippears dp reference to that sale ino the book 


2 
' . 
Vou pave iy if \ ( ] 
‘ 
bs 26 oe 
~ | | } ? 
GS. TP not uur extibit, Aecount of Sales, under that date of 
\ ll ; | ' | } 1.4 " } | ! ’ 
No AD gir = { \Tet (>}} ed 2 Peeatper yyy 1}] (ia°] Tiisil cifite li) (Kross Of] 
» ' | cv 
*) . ' ' i _ vad ; - , 
7 Where did you get your information enabling you to make 
| ' ‘ ‘ 
(*t} ’ ; 
‘ ‘ " ss 4 i . an — ’ , 
\ Lon IU from ou (Mon CLE the } ~( >} WHO SHEP ped tha (Yonnuds 
} S ee | j : . . , 
‘ , + . i j ih 
Qik trot the order that Was sent for the woods, as near as Tecan ree- 
1} 
OLiect 
| i ’ , ‘ 
{,‘? \\V L pone ae tin t } books biel thysaif ordey + 
a 
\ Prd UDP R Catone doso atl present 


— 4 oa , 
lyf L", ] ‘ wh tar ’ , ‘ . ‘ i 
(ft. Did vou recetve notice from vour counsel that vou were re- 
auested ia) TIRE | thay bia ae vr tyel {| } ‘inf f 1] - | | 
tons , I = | ctl Cire Tle PMIster all Youll HOS 
10) Pye) ) ¥ 1a" | sc.8 Bw — . . 
Mad papers M . lid be necessary for you to use in verifvine 
. | ‘ , . . . “ae, 
Vou! NTLEtn Lid Of Lics 
‘A. ae boot PerRye] sere (ile 
ot ¥ , ae 4 7? ] ’ ,* . 
»t 7 fet » * ~~ see j iy 1 e i m . 
4 vue SPs Nis: if as ea PMMORKS WITTE Vou to-day. did Vou hol F 
\ , ] ] i } } ; ; : 
A. ft brought what | considered necessary. ‘ 
— \ ‘ ») 
io. Necessary for what purpos 
i 


i 
‘ > obdDe? , , ; | - ] 7 . 
\ ay ctta\ purpose that Live COLL DSc should eleet to use them for 


— i . / ail ’ 4 ®. a ‘ —" 4 4 : 
(4. Is itn evidence that this Exhibit Account of Sales contained 
\ 


Le ha ) ’ = ~ 4 + , . | ' ! , . 
iy od at Lit (ia Te appears OV The exhibit that agaist enel of 
a. . iz. os > , +, * ‘ Fr . ] . . 
them there is entered figures showing the amount sold and the 
chifleront e) "i \ 1% « ] bat m 
PEI POM SEZs, lave VOU any books here which Will enable 


+ wee ‘ capa iT, , LL : 4" << ip : 
IS] you to veruly the corrections of. that exhibit as to anv one of 


samevarineanentorssat eee te in» mt 
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7». Please produce it? 

A. My day-beok will show the corrections in nine-tenths of all the 
sles that Were sent to ¢ ach of the firms, but in some few Instances 
tlic voung leaky \\ ho made thi Chiries inh this book did Pheri enter the 
ritimaibe lr" of gross at ach SIZe. and in thos Cilses | presume | know 
that she used her memory to a great extent and all other sourees of 
information that came to my knowledge 

76. Do vou mean that the person who made out Exhibit Account 
of Sales used her memory as you have stated ? 

A. W lic a it Wis hecessary, Ves. 

77. Will you please produce that day-book ? 
A. It is here im i hand 
Sz 7S. Is it the book to which vou have already referred as 
showing thie “ales to J.C. MeConnell of Novy. 20, Isso’ 

A. It ts 
i The Exhibit Account of Sales shows, does it not, that on that 
date there: wus sold to that purchaser ~t) oross of the size of . 35 
oss of the size of | nel, ane 1] ross Of the s1ze of |! Inches 4 
SO. At what date does thie da book to whieh you have referred 


wo back: what is the date of the tirst entrv in it? 


S1. The account of sales begiys Oct. 20, 1ST. Tlave vou the dav- 


; ' } ; ‘ ? ’ 
Pook Wallc.l SiowWs thie sules tae metWeehn that cadiute finial Scpt., 
: 


ron R? WD) won nl i; See at = 
o} ‘ Lid Voll poetuise erie] ; SOUP CLILV«tT MORK To a SiLiC PAE 
| 


’ 
4 ' | , , ope | I , — . ; 
to Barnes and Deouan Oct » Pool, abeb sav Whether vou 


; , , ' ; : " 
‘| snevelin cr «tl the LMOK which -how- the number and size of the 


j 
‘Ty 

i y) ‘ 

| | ‘it? bit fi 


} ! 1 
“4 llow Peysk dy cot tae rsnies of he On-= Were PpHade under tiie same 


iit ahd to whom? 
: , , a 
\ mre’ aire othes charees, Pyle’ hier Tilbe Scuba dat to Creore 
Ix ‘e : i\ ( e>.. { CsPapeot) INurt7 c\ ( 4) frcoaren 1) Wort \ ( Oo. Stone 


dout Bros... Ilowell, Gano & Co., DP. I. Seluitz, J. FP. Richards & Co. 

“>. Will vou please point out in vour Exhibit Account of Sales 
Whi re ali siiles chprypn aur to have been mine by your firm uriede r date 

\. I tind Standdart & Bros. as one; Gordon, Kurtz is, perhaps, 
two: that Is all fin) nied r tliat Late 

SO. Wont you please quote from that exhibit the hivures that en- 
able you to sav vou find those two sales under that date ? 

A. | tind in our exhibit, under date of Oct., ISSO, the 
IN] Picddris Staundday Dros. : also that of Gordon, Kurtz. which il p)- 
pears twice 

S7. What are the dates given in vour exhibit of sales purporting 
to have been made in October, ISSO’ 

A There ap pcars Lo be no date, « AC prt Oct., LSSU. 


76 ANDREW N. BRAGG ET AL. 


vou have give! 


VS. ELEAZER T. FITCH ET AL. 


88. Won't you please look at the exhibit more carefully, and see if 
hoa correct answer to that cp ure <tion; or rather [ will 
appears, showing sales 


x 
| Cet... isSst) ” 


' 
: 


prbcicie your tirlo aGuritne the thiontii o 
SOAs | count them there are 2? Items of stile appearing 
on the exhibit ohave been made during that month. Is that 


ask you to read from the exhibit all that 


Py\’ 


ISd 


‘> fs 


l loht 
A (Vos. ar. 
| 


4). Will vou now please look at your day-book and say in how 
| ¥ memorandum Or statement as 


thieere | ‘) i; 


° ‘ *}e) 
many ol these BY saics clil 
. } i : ie | | 5° : le ) 
to the Ptdbibfoe rs Ob GO POss soi atone Sirie Or Lie SIZ 7) MMS ! 
’ , “° : . 
|% None ~ 4 Pes § Celi SEM that) jor Saha Hispection, 
’ 1} } ’ ; P ; ’ ; , 7 ; ; < 
91. Will you now please look theough vour sales appearing Upon 
i . ‘ : ‘ s = 


oa 1 } ~ ! - , 
it’ dd) Nov... SSO cibai Save oT bbOW Pay 


’ j j } / ! , 
thai (diV-book to bBuave been bhai 
EY as } } . : 
you ind » PHCMIOVANaAUTL SILOWT! this Miltitboer und “1Ze Ol hooks 
: ‘ 


® ’ 
itll BL Phat bonth 


{) ti 

\. None so far as [can see from present Inspection. 

IZ You “it\ thisel the account of the two firms of 2 i, VMcConn 1 
& Sons. S. Ro & J.C. MeConnell contain so many different charges 
that you are unable to distinguish between the two. lLlow,. then. were 


bled in making up vour Exhibit A\ecount of Sales to 


you ehal bhitin thd 
ISG. give the number. of gross purporting to have been sold to 
each firm, with the date of such Sales, with the quantities ane 

SIZCS ¢ : 
A \I\ =I lf ania cl rks used all thie Infortasti hi We could cath I 


from) any souree, 
‘3. Having used all the information you could eather, did vou 


arrive iat weasel Vou bellevecd te be a vif 


COrrTCCL TUS] 
y rT 
.: eid, 
ros ] 


dail 
i . ‘ , ' » ¢ ; ‘ ‘| - . 
Ol Then itis not true. is it. that ke aecouhts are so Conitisedt thal 
,° , . ' ' 
. . — » >) . i '% » Fr  « ‘ * 
Vo Crubp dle (iil- bbe tils i PML Well Like i\Woe 
~ ‘ v .; . . ? - As ] , y : . . . 
L. We distinguished between them to the best of our abilities, 
~ ° . ' . 
i + . eo oe «ss 8 is? 
HO. Do you think vour ability was equal to the occasion, so that 
+ 1] ! ‘ } 
You TaAIV reached a Correct result 
* . 
7 


A. | lave sop stritecd, 
96. Do vou know a tirm in Kansas Citv, Mo.. by the name of Kel- 
on & CoO. ¢ 


pee 
a es rt? 


‘ A. I 


(jy Te ' ly . a. . 
4. , read af Ist oF Several Iirms, SIViNne tier Dare cf 


. ° ! P ae ? . } ] ? 
business, and ask Lto attend to cach balie us itis cnutiied: Askew 
1} ly i? j { it\ i 1} ~ 1] { } i 
™ : >. >." ii * ale ‘| i lL} 11) : Li ; \\ | 7 ’ i 
pPaS.. IN GLEDSS a9 Lith ae ee CUTE, , eee trriner A Levttle. 
' ’ | } ? } Y } 
i ~ : , | ‘ ’ i 
K «\ (oy) \| ) inet bitliis A Jolson Criies- 


Toledo, O.: D. bashbect | il A 
burg, Hl; Armstrong & Graham, Detroit, Mich.: James W. Meck 
Columbus, Ohio; Wino. Brigham & Co., Columbus. Ohio: 8. Bo Reby 


liochester, N. ¥.; FF. B. Potter, New York city: W. G. Short. New 


: . | } i, 5 oe ] } . ° 
York CIty Laud VOUr Tr ever had any business Palisiictlolys with 
Re : Baa ae ¥ : 

either Of those Oithis or thdividuals and, i so. with whieh? 


A. We have had business relations with Askew Bros. Jolin DB. 
Schott, Warriner & Lyttle, FF. Fishbeck & Sons, James W. Meek 
\\ lh). Drivham x {A.. I. [}. Pott ¥ \\ a Short m (4. 
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IS, Dw either ot those hiaies —and, if Si), Which—appear Upon 
your Exhibit Account of Saie ”? 
ISS A. finned conn . rtamly, nid desire lo look it over and 
make such additions ads APe LecessaPy, 
106. Do vou know a firm in New York city of the name of Gra- 
bicern X Llaines ? 
A. I do. 
lO7. What is their business ? 
A. llardware. 
los. Ilas vour firm had any business transactions with them ? 
A. \\ lave. 
Lado), \\ basal lias heen thie hture or characte rot these transactions ? 
A. They have sold more or less Gertnan snaps for us, | 


110. About when did that business relation begin ? 
A. think about Miaareh cot Ay ril. ISSI. 
ISO I1'. Can you tell more accurately by reference to your 


hooks ? 

A. Mareh 50, TSS]. 

Liv. And did It ¢ X Ist during the r rebend raed rot tha }" riod covered 
by thie aecounting ? 

A. It did. 

113. Were the sales made by Graham & Plaines for vou confined 
( Xclusive ly to Crernial Ships ¢ 

A. They soled Vi ry little of anvething ‘ Ise, 

114. W liat Wiis the characte rot thicat “little: ” | Pea W hist class 
of goods was it” 

A. Sold a limited number of New York snaps. 

id. SUP prose Vou can tell, Cah you hat, ly reference to your 
books. Whisat proportion of the hooks vou consigned Lt) them Lo he 
sole (rt) CODMENISSION Wiis of the chyenl bce] ot Cu rridetd hooks and whist 

the proportion was of New York snaps? 
10) A. T have no knowledge at present of the number of Get- 
nan they sold, but the number of New York was contained 
ust CHUry, exhibit Account of Sales. 
L1G. Will vou show me the entrics on your books that represent 
the last item on Exhibit \ecount of Sales? 

A. | believe there are no entries execpt the one referred to pres- 
ent, or anywhere else on our books. 

117. Do vou mean us to understand that this last item on the ex- 
hibit, which reads “Petty sales: G.& TL: 2 gross i, 9) gross 1 inch, 


~ 


I 
} } 
| 


ovross |} in. 12 gross 1) ineh,” does not appear on your books of 


account 2 
A. I do. 
11S. Were those items, then, put down from memory ? 
A. They were not. 
11S), From what source were they taken 
\. From what is called an account of sales rendered us by Mess. 
Graham & Ilaines. 
[th] 120. Have vou vot that account here? 
A. No, Sir. 
121. Where is it? 


ad) 
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A. Cannot say whether it is in our office or New York; it Is one 


122) When did you last see it? 
rat ’ . . a a one 
A. Vhe last time | remeniber was When we mide Up ex diibit Ac- 


Count OF Sales. 
123. Where was that exhibit made pr: 
A. At our office in Pine Meadow. 
loubt that the Graham & Ilaines 


| | [lave vou ella \ rests Ootl to a 


} 


Account OL sales Is <till there 
A. Would not sav positively where it was, as there was certain 
My the number of German snaps sold, and I 


‘; 


Correctlolis to ly bhekede er 
suppose if las been back and forth from New York a number of 
Lilihes SI Cried, ; 
ih 25. Vo what date do vou refer in vour last answer ? 
\. The various dates on which the Account Wis made 


i!6. Do vou mean the accounting marked Defendants’ Exhibit 


\ Oubit of Sates | 
A. i do 
IPF. When was that extn 


the month, but was it not within three months of this time, to-day’ 


/ l Wiis 


ay llow- ott 1} do Carabliwumn A || Tit = Se rial Vou uh account of sales 


[ finished: | don recuh the day of 
, 


miade by thom on CONLDISSIOn 2 
A. Thi V liave ne a chil dit they scl) | When they vel ready, 
pe clon | ask for the adnates ‘tl Which they send thre lhl, burt if 


they send vou every month, or every three months or six months, 
I wish vou would tell us, if vou can, ane give us the average inter- 


[oh \. TP think they mean to send it about onee a menth. 


0) Phen do wou think that the account of sales sent vou 
Hy Cinnabon & Plat <. from whitels vou took the item ot the last en- 
trv, Was one that had been rendered to vou by them during the last 
three months ” : | 
A. I know that 1 


, 
t 
Be. ot ] coh : ual } | ao : 
od. What perlod of sates purported to be covered bv this account 
: . 


iron which = } War L ix ¢ ‘ 

A. The who lod embraced in the time of our business trans- 
actions with to the time of making Uy the account. 

Pov. Do vou ne to sav that eve r\ mionthly account rendered 


vou by Graham & Tlatnes contains all vour business transactions 
with therm Up to the date when it is re ndered ? 
A. do bial 
+>) *] 4 ] p in ° . , ° 
loo. Will you then please explain your answer to the 131st qucs- 
Lion 
Ls) A. In the 1?1st question and questions prior to that relating 
, joel ke question since then, excepting the one 
fam now answering, vou limited your inquiry espechilly to New 


a 


~ nite dk teen . ont J *¥.) a ?. ' P -. ; , : 
York snaps, lr vou too (“uestion Vou embrace all the business We 


} } P ce : : 
have had with Graham A [laines, anid thasat lL «lo not answer dbpmv 
List answer or Include 1) hiv exhibit Account of Sales. ' 
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The last item of which we are talking is Petty sales, 26 
Toss. You Suy there were sold by Giraham WV lIlaines Olt commis- 
sion. (rive us a date prior LO which thie \ were sold. 

A. February 14, 1882. 

Ba Is that the nearest date you Cul) vlve ily) proac ‘hing the te rmi- 
nal limit inquired after? 

A. Yes; that is only a week ago. 

136. Wel vou look at Defendants’ Exhibit “ Defendants’ Snap,” 
pout in evidence by vou day befor vesterday, and say if YOU-so pu 
that exhibit.in evidence intending the master to understand that it 

Isa fair representation ot the Infringing shapes made and sold 
1S) by your firm during the period covered by the accounting ? 
A. It isas fair and good an exhibit of the size it repre- 

SCliS as ahiy | know of. 

[37. Look at the snap now shown vou and say if vou recognize it. 

A. T do, and express my thanks for its 7 pearances. Our supply 
is limited, and [T was un: ib le to find one that size. 

ISS. [ infer vou do not object to this rf Ing put in evidence and 
marked “ Complainants’ Exhibit Defendants’ Manufacture.” Am I 
right ? 

A. IT see no reason tor objection. 


—— 


it UCOSS. 


Ido. Isor not Def'ts’ Exhibit Det ‘ts Snap the same in construction 
ac appearance as the other infringing snaps of that size that have 
ly ery Tide anid cold hy defendants ? 

A. Ht is the same. 


lexnminetion at Mr. It rage Closet. 
Ji) Mr. Frren recalled : 


|. Leall vour attention to the exhibit put in evidenee by the de- 
fondants, and said to have been made and sold ly Judd & Blakeslee, 
thi “LiCCessoPr oft the Middletown ‘Poo! (io ; by (>). 1}. North WN ('o. 
(there being two exhibits of hooks made by O. B. North & Co.), and 
‘T ask vou to state (to the extent that these hooks COT} teal with your 
patented hooks) for how many years prior to Oet., 1S79, such com- 
petition lad existed, 

A. The e mipetition of Judd & Blakeslee sinee 1865. That of the 
Middletown Tool Co. from the same date Of O. DB. North & Co. for 
Lwe lve Vears , (). I}. North eK UO. No y 4 think, bout ten Veoars., 

2. What reason that you know is there why the competition of 
the mF bie Woks rraseele yy Judd iV Dlake shoe, by the Middl town Tool 


Co. a hie its SUCCCSSOFP, ania by (). 1}. North & Co., ir = ctively, should 
atlect the sale of the Bristol preiterite d hooks and its prices atter Oecto- 
bn ¢ ISTU. hore than =uech CONTE} tition culls ected their silos anid prices 
before Oet.. ISTO? 

A. | know no reason why it should. 
1G 3. To what extent did the anchor snap compete with your 


patented hooks during the period covered by the accounting ? 


A. Toa very limited extent. 


SQ) ANDREW N. BRAGG FET AL. VS. ELEAZER T. FITCH ET AL. 
| Can vou elye WS any vlessas to how narrow those limits were ? 
x. lt Wiis hardly appreciable, 
5. What do you say as to the Mosher Birmingham snap as acom- 
petition in the market with vou during this p riod ? 
4 do not recoeniz it 
{) To whysit ON Tern vas the competition of the snaps mentioned It) 
the threeor four last preeeding questions a moving or operative cause 
itl thre roecabuection of Poric nade hy Vol] it) Dew. PSS)? 
(( Vioy ected to as being a mere matter of opinion.) 
A. It hind no mtluenee whatever. 
7. Did vou ever send te the trade any circular having 
LOS reference to th onipelition of those Shapes cubvourt which | 
have just been inquiring, or cither of them? 
(Obiected to as evic and not rebuttal.) 
\. T have not 
s. Will you please look at the thing now shown you, and which 
you held in your hand, and say what it is? 
(4 1D ected to as irrelevant ane not re buttal.) 
A I is . es ibd 
§ [sitarine sold in the market to be used in eonneetion with 
Shap) he | 
(Ns) ii r { ()] 
we tied to the breeching of a harness 
lO) for SPA kK such a ring fapotedd ? 
\. Tt ts adapted to all sizes excepting only 2 oineh. 
ll. itn Yroput mevid ct nel tMiarked Complamants’ lextiuabit 
Lye { - i 
CC diy tere ‘ ~ } bse dT ES. j 
12. Please | it th » hook now shown you, and say 
Whether it correetly represents one of the patented snap 
pov) hooks tade by M OW bk. T. bitel, and say What its size Is. 
‘ert ae Laoy) 
a 2 , . 
(Look pe TE OV Tete rne inarked * ¢ omits: exhibit Complain: 
bhi ‘a i}) 
C ross- Xamined : 
3. Do vou say that Defendants’ Exhibit Judd & Blakeslee Snap, 
Mosher sii] 1 Anchor snap were in the market to any eonsid- 
qs y's) ‘ \ t ] ir 7% (dy: BYE. 


} “4 ‘4 4i8¥ +, , 
Pet BPE i ‘i i , e 
; | ° eae ° . | } ! | 
i ?} ‘ wie 9 a: . ti ‘ ; rr ? ly lel Ma i ‘ 
\ |adone iv ti this NOPD Add AX Dla Kes lee “hatp, uitone 
' oi. rt » * ei . ? 
Stmiiiar tot, was in the market. The Mosher snap | 


i] ™ ; : . ° ’ . 
(ii, KTOW nothing Ol it. All the com petl- 
: i] . a ’ ’ ] ] " _— 
tion from the Aneho “hap tial We KNOW Of Was prior to IS7o). 
lL Is it not a faet. as vou ul 


: nederstand, that Def’ts’ Exhibit Judd 
wip is made under a patent of Kempshall & Nash 


do not recow- 
Soe 
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7 ’ j ] ; 


‘ - r 
issued in the last few vears. and tl] 


— 


it the Judd & Blakeslee snap was 
first put on the market in the last few vears? 
200 A. I do not know. 
15. Do vou not understand that snaps like Def’ts’ Exhibit 
Judd & Blakeslee Snap first appeared on the market in the last few 


\ think if me beng Wh on} thie market severa 
lt. Didi vou ever see such a on prior to the vear 1S7S? 
A. | do not know. 


17. Did vou ever see such a one on the market prior to the year 


A | | » Theol k row 
IS. [sit not a facet, as vou understand it, that the Anchor snap Is 
made under the patent of Chas W. Blakeslee. issued in a few vears 


\ | da hol kro whio tha Preate hiee 1s, 
20] I). Tlave vou or your firm received copies of patents on 
—hhilp hooks ‘is tie \ bicaye Isstlewd TPO) the sate nit (thice, or 


A. I think we lhsave come: cant designate them. 

20. Was not the Kempshall & Nash patent, or the patent used by 
the Anchor Snav Tlook Co., or the patent used by the Birmingham 
rh amonge stich patents as vou received ? 

A. It may be, but | do not recollect it 


21. Do vou not understand that the Mosher or birmingham snap 


’ » . ‘ 
Was tnade under the patent bv Creo. D. Mosher issued im the last 
; ‘ 
1 . re 
\ i 
% ; 
=e of no snap by either des ation 


») Did vouever see the Mosher snap on the market prior to Oct... 


| or i] 

A. | have never seen it at all on the market 
*)*? " ee - ‘ 4] " | ‘ ele ad 
2. Llow early did vou s he Anchorsnapon the market‘ 


ope red Pas , i Bl + - — 
LUZ ‘A. iL Is TV Tlpression Wiis Tole ISG. lt Is INV Ith- 
‘ i . 


knowledge how many snap hooks like 
ikeslee Snap, or how many snap hooks 
Like at Mosher Strip, OP ThOW TAY Sti iy) ho ‘Ks lik ; thy Anchor 
Sthathe Were Tha li tibia “old ih the market between Oct. Ist, IS7). curncd 


(Def'ts’ counsel gives notice that Def’ts’ Exhibit Judd & Blakeslee 
| ler the patent of Kempshall & Nash, date and 
humber of which is not at hand, an authorized copy of which will 
be produced and made use of upon the hearing of this case ; also 
that the Mosher snap is mia inder a like patent of George D. 
Mosher, date and number not at land, and authorized copy of which 
will be produced and made use of upon the hearing of this. case ; 


: : 


] + | ; | a } . + ' | 77? i . ‘ . ; ‘ ; . 
aiso that the Anchor Shap ois made under a recent patent of Chas. 
W. Blakeslee, date and number not at hand, an. authorized copy of 

-a9 1 ! 4] i ' 

W hich Willi DC produced and Lised OL Lie it iil hig ot the CAS, } 


JIl—s7) 
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25. In answer to question No. 25, vou stated your Impression, first, 
to be that vou saw the Anchor snap in the market in TS¢S, nnd vou 
afterwards corrected putting the date in IS76. Tf there are any 
reasons that Ce) to fix on the latter date, will von pleas 
hed 

\. There are reasons, and they grow out of correspondence with 
the Anchor Snap Co. in Feb'y, IS77, with reference to this’snap, | 

Dpost tol thi | suppose this snap to have been on the 

| 
marke! ' i PG! 


: ' ee , , 
YO What w Site & Lil His COTTCsSpPoOnadelce, =o LAP as if resulted 


, i aa iy . ‘ ‘ —— : 
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value of such hooks: Mimoreover, he has already testified 
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20. Did you test the springs separately to see if they were of the 
seine streneth ? 

A. Only as to size of wire and judgment only as to strength. 

21. Two pieces of wire of the same diameter may differ consider- 
iby is Lore ithe hie’\ sania ( lasticity, rbei\ nev not? 

A. Drawn spring wire does not differ in so small a spring to any 
reat extent 
2. Have you ever been in the actual manutacture of drawn spring 
Wire, or la the actual manufacture of goods using drawn spring 


A. Not asa manufacturer. but |] have had considerabl experience 
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Sixth. For that the master erred in net reporting that during 
the period that defendants were selling intringing snap hooks 
the Anchor snap, the Middleton snap, the Judd and Blakeslee 
the O B. North & Co. snaps Nos. ] & 2) and Com- 


STlaup, 
exhibit (cl shay wer ll sold in the markets oft 


pilaiants 
’ ee 
the | nited States In} COM petition With compimaidants patented 


snaps; that the greater part of these snaps thus seld in com- 
petition with complainants patented snaps had a side recess 

In a swinging tongue containing a torsional sprine. and 
220 that one of the kinds of Shiatp thus madeand sold by ©. B. 


North & Co. had the side recess ina <winging longue Opeti- 
COSS substantially the 


ing outward, with a torsional spring In such r 
Site as Is patented to complainants threat thr rt Is ‘ Viel lice Wn the 
Crist that these Shiai ps this Sole; Ih Competition with complainants’ 
patented snaps had effect in decreasing the sales of complainants’ 


patented Shhatp, thirst there Is ht prose lays Pepesrycte ic tla Contrary 


and that the sale of snaps thus sold in competition with complain- 
| 
ants patented SThitpes haved au etfeet in decreas ne this sales ol cComn- 
plainants’ patented snaps Tipit there Is neo Peosttiyve cy aenee to the 
contrary ; and that the sale of snaps thus sold in) competition with 
("4 miplatnants’ peut bite 7 “Piste I Ve] an eftleet om aT Crensihe tha sales 
: . ® . . ’ e 
of complainants patented snaps Also th there is no evidence in 
th = case other than this Which Is matter of op Hhioti: that the sales 
of infringing snaps bv defendants had efleet mm decreasing the 
, } . ‘ | 
Sies Ol COMP aan preale hited s ‘i (> oti bree cloarerse r thre 
sales of complainants patented snaps of which they complained was 
about twelve per centum of compa nants regular business : that 
defendants sales of infringing snaps only amounted to about 
2° Ix per centum of complamnants regular business > and that, 
therefore if is ©) lent thas chetot bilits “ies of Infringing 
<hhiaibs Was lot thie OLLIE (oy thi chile! ictal | decreasing thie sales ot 
CCT TR Pea ints patented s1 Lpis 
Seventh. For that the mastererred in not reporting that the ehas 
acteristic feature of complainants pat <riapy (threat Is, the open 
bhie?y OULWATaA Of the Sshie recess rnb thie “Wihoie toneie) was tot a 
tiatter obvious or readil\ apparent to the ordinary uirchaser, user, 


| thi Dreseirece of cutee rie of sureh char- 
little or bhottiiin rfocdowtth thie appreciation of 
or consumers: while defendants 


] ° : } } 
snaps, being all made with rivets at the joint (mostly with brass 
rivets at the lolnt), were rendunv distinguishable trom complainants 

, - . : ‘ ee ; | | : 
STL es, which had nosuch rivets: and that no one was likely to pur 
rictiire Uhader any Ebi pore ssion that 


— 


chase il shhayp i>] dete redaibits Wy: 


he was purchasing ch Stay) Oofcombplathants manuhacture 


} ’ . 
Kighth. For that the master erred in net reporting that there 1s 


sii 
no satisiauctorv evidence im the cast that complainants 
« i 
ws). , } ] < ‘ ‘ ions . coat : 
222 were forced to reduce the price of their snaps, or did reduce 
: a} : ] + | 4 | ’ } | , 
thie price of ther shapes, through the competition caused solely 


or chiefly by the sales of infringing snaps made and sold by defend- 


‘ »fo 
illits, 
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Ninth. For that the master erred in not reporting that there is no 


evidence in the case that the customers for snaps which complain- 


efendants had i] COMO Wer hot also, prior to the time 


‘ 7 ste 
} } } : » oe ae ‘+ j , P re ‘ 
that defendants made and sold itringimneg Shapes, the customers ol 
ee 1 ° , . es > 
other competitors of Coorii yy hrahlits gis dei from defendants : tliat there 
: , 41 Petry ' | 
IS Tle ¢ rede nee Tn the cCitse | it the customers COMP anaes ili le- 


fonedsants his Ik Com bled deol during the }y riod threat defendants 


made and sold infringing snaps, buy Shhatps from Conlpy titors other 
than defendants: 1 t there is noevidenece in the case given by one of 
the complain Lit during the time that det ndants made and sold 
Infringing snaps conplainantscontinuc! tosell the patented snaps to 

the customers that complainants ond defendants had tn ecom- 
Sued mon: that therers noe, dence mm theense that, during the thine 


, , ; - 
Metonaahts made ahah SOLd DEPT ne <haps, complainants did 

’ | 1} 

bool sedi co thre custonrers which complainants and defendants had in 


COTTE) GS DIV OPrevVedL Dore of complatnants preut nted SThityp threan 
i 


’ , a ' ’ . " ° 

Coabporaddbiaadal had sold to such customers prior to the time that detend- 
i ; 

} | ee \ . 4 : , ' ‘ *aP 

hits made Ab Sole LIIPTTY stapes > adie hat there is nosatistactors 


evidence in the case that complainants could have sold to the cus- 
tomers which comiplaniits and defendants lind in common any of 
the shaps which defendants sold to such customers tn infringement 
of complatiane petted 


Tenth. For that the master erred in not reporting that there is 


} . ‘ . -P ! . ; . : . 
hao evidcehee Ti tiie case tepaihe to strow whist bDrolits aeerued either 
. _ ‘ ] dee ] ‘; " i} ; 
Tod COPD POLLED Or adetehaahts pom the patente Stbittos Thbaiete abi 
| i i I 

7 j | 4 " ] } - ; . i ' ’ 
sold by them respectively, dae to the presence therem of the pat- 

} 7 ? ) J : : ; 
Chlitea Tap roverdientl, to w ~aiswiheinge tone ms tae a side recess 

+ i . - e } . 

Preerill ()! Wille hibothiedd WIth €& torsional spring in such 

>) / . | ] a ‘ : . 
yaa recess it) tei He’ pPerotits whieh acerued Lyon 

: 
} ' . * , 

Lites Penny bitic’ prints OLfsticeh slaps: nor anv evidenes it the 


Cnse tending to show Whiatl ahimaaes rr stilted la complainants fron 


' : 

defondants bepsabatidsved ! biel l (>| PMIPinceinage Ships Containing <itc 
‘ ‘ | | ‘ } | ee ; 

patented bhiay vere ~alistinetiished from the damaces resulting 

; — — 

fre 9?) | Toman Pyyvca deeded yyy roel wale { thy, ‘ompriinimne ant 

ibavrhl ‘ bye] | pidcttaithial if lide iit’ ©) raf rerinabbiheg pRiFtS © 


’ a oe } } ] 
sald st pes Prbetere ay “oki DY defendants: and that he i unable to 


: ar nde : 
Dmiike & than rootsaid questions ubless the testimony of 
.s I os ‘ |}. sia ier ;, ] ; ry. | ! } ) : 
Anarew Nv prrsparar U] heer) cyte lKOoniIs Pe gaetopled, ane that then 
. 7 ’ . _ : . 

Complaints adam Rist Z 

*} } *, | 4 . ; 2s is ; ? 

eleventh. For thatthe master erred in not r porting that both as to 


! . ; . ; ] | ’ ‘ ? ] : ~ . 
at Cris perotts finial COMM ATA (ike thir re Is lo evldehnee Ty 
} iE . i ° - ’ i ’ ; 47 . 
the Case whereon to base a tihadine, for the reason that there Is ho 
eViciehce as to Wial “ thanutactturers protits or Ineidental expenses 
; 


{ trey ‘hs “sD T PPym?PT Pea?) | re rete 1 } ; 
PSUICTL al gitg | | Cbctid », IVA yeas Xo SUpecrihntedaenee, (9ss €))) bosted 


debts, and the like) were upon the whole orany part or parts of the 
pretend d sn t}) hooks rivarcle ciniel sola by complanants, or Upon 
yah thre pags Ineing articles made and sold ly defendants, 
December 1, ESs2 , 


W. ke. SIMONDS, 
1), fy nodants’ Nolicitor. 


~ 


pe 
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226 And on the 17th day of April, 1885, opinion overruling 
exceptions to master’s report was filed in the words and fig- 
ures following, VIZ: 


22 ( (‘ircult Court of the United States for the District of Conneet- 
cut. 
W. & KE. T. Fircn v. A. N. Brace & Co. 

SHIPMAN, o.! 

The present questions in this ease arise upon the defendants’ ex- 
ceptions LO Tlie laste rs report 

[le lias lt proon'le | thiat the at t ndants aa rch and sold. between ()e- 
tober Ist, S79, and September 20th, ISS], 5,667] Se 
shlap hooks: pial there Wis ho testimony, row whieh if could | i 
found that profits acerued to them trom thre satle, and thi: at the plain- 


ih 


tiffs suffered damages by the unlawful acts of the defendants in two 


Ist. Through the enforeed reduetion in thr selling price of their 
’ ' } . 1 . s" } . 

foods, CAUSEC DV Tine COMM CLILION Ol the aderenaants Iniringing shap 

hooks cna 
ép.} rae ’ } r - oe Ty ae ! i ‘sy : : 
Zd. Through the loss of profits which the plamititfs would have 


' ‘ 
] ] | | 4] — | 1 tery Pn ’ ’ 
miade by the saies of their shaps, 1b the iniringmng shapes of the de- 
] ] | > ] : 
mehndahnts had not been pred Lbprory tba market. 
peow Ji I ‘| rlaameihe , ‘ : » tir , 
Phe master finds that the piatntills damage in the first of 


said Ways Wiis thie stim of S44 POU.0G. ana that ha pert of the 


reduetion was due to anv of the causes which were named by the de- 
it ndants, the ehiet one by ne thre all AA (| (*)] yy title eee Shhiatp 
hooks othr r than those reasuede by them an Hirt fine ls that il 
sufficient operative cause for such damage existed in Ee cotnalanea 
of the defendants’ infringing snap, and that the characteristic feat- 


ure of the plaintiffs’ snap,as a finished article, by which it acquired its 
in the market, was the side recess in a swinging tongue, 
canna threat this te aeeee appeared inn otha defendants’ SThetpos, canied that 
they were in direct competition with Oe ee 


Upon the eecond clement of CLELCT LL tha risist ‘ finds that the 
plaintills would hive sold during tile craps }™ ae cul I ‘ust 3126 
gross of their snaps above the quantity actually sold by them if the 
Infringing snaps had not been in sbi ney that the testimony 


as to the cost of manutacture and sale was so meager that he 
yw a} Wills unable LO make any tin line as to the extent of the plain- 

tiffs’ damage from the loss of profits on sales of which they 
were deprived by the unlawful acts of the defendants. 

The defendants have tiled eleven exceptions. The two material 
classes of ¢ xceptions are to the effect that the evidence did not justify 
a finding that the plaintiffs’ reduction in prices was wholly caused 
by thi COTLLEM tition of the 1 nfringing Shit} hooks, and that the mas- 
ter found in favor of the plaintiffs t 
shaps as a COM) ete d artic le cont uning hoth patented anit d LLnL yy vit- 
ented features, whereas he should have found the part of the dam- 


' ' . 
lamage upon the sale of the 


Re ome 
i 


ae WNDRE ~~, BRAGY ys. eLEAZEN 7. eITCH ET Al. 
ase iM price in the patented 


lef ndants Say Ulaat | during 


i Y 
[701 the first class of exes yt . | 
| | lial ather theirs Of the piauit- 


thi fring my pe vl other hoor: that 
rife. having 4 ade recess 12 ® saving ing tongue, WET in the market 
and he ly | thie | pees | wid jy Lyn ({ to decrease the price. 
| damages which are found 10 favor Ol 
s, lie 


\1 is to b noticed hat U 
1» intitis res! yiv trem call | forced reduction in pr Ce 
leantitts bey! . 6manufacturile their look since 
ane the M jidletowh Tool Co., OF its suc- 


| Si5.). 


AL Readkd na) Blakes! yack TEA 
a have been their ea petiors i snap hooks since tliat 
date, while Us aap hoo! Nos, J and = of O. B. North & (‘o, have 
oom eal with at Y article 10! hyve lve and ten yours, res ectively 
No ol af Loa Lie oaks eve) etl chi «| thic plaints pric ~~ Vhe Sle 
ryue © | Vo her a ‘| Ane ()} hook, and if yey be remarke' 
threat there Was no evidence ol mportanes UPO™ thi paul of tha cit 
fondanis U | 1 chow thal tliese oll y coma ting yap hooks had 
ri Phy nt i pyelardale claimed t | “1 


‘11) i ite. 11) 1 i \t | ; (sil 
le ; » both a! eo petitor , 4 
tte visit upon thier vil 


Pryyicres a1 pig . . 
ty a. vfringement lt is jmmmatere 

this snap hook 1s 01 js net all yy frppwen ni of the 

| \t it lyas ol 


Pra iy . | 1) — . & }ys\s yyenl | ‘ ~. 
t 1 . aonec in the market does 


1) i i 
i 4% 
iit at | 11 = yyy Ul vii, Wis Presenes li t 
; ly .# | | 1%} 1, } rial: } {~~ 
pant it riyle ’ ‘ Tie ‘ r Ti} eierie tradi 
hie Hes syych VGN] rfant cat’ motion lates LO the fact thviat thi 
" . ’ . 7 
111 a>} } ray | thy realule hon ith price by iweell 


despre DRPLA yan SUP wai 1 
TELE 7 ts of the sap hook. 
to which thre 


Lilt mile the ii) 1} 
t i 
‘ } 
1} bia ye dEN (>i the ooneral eluass 
ating of a » LOOK 


4 \ bata Pid ~ i}? 

(ers ~ . , . 

ry isadaal \|- articl Lelongs iba Little device Cole 
. na ny torsional ying that thie hook 1s pre 


i 
‘| Th y La iq =O) Pyaha (| 1) , forsiolal =| rriie 
conted fret Jisengagemel (yom Ute ring to which it may’ al- 
wehed \ hook 15, OF! ree, © necessar) parr't of the device, lyuit the 
hook part o! ious Shap hooks 155 Jystamtially tlhe same. Viv 
Jitterenice | , vo differen kinds of harness sya} hooks consist 
ery yetaritiatls othods 1 which (he tongue and spring are 
eonstruct and rod V , roferene to each othe y and thes & 
epringimeg pongue, OY which ps mes nt the tengue with the spr 1s 
Vyo clistine five or chara ropistie par of the device. It is not me wel 
| | | lal itis look, but it 1s the essential 


| 


Hho esschnulal foature OF UNC: | 

roature of all snap hooks ot this class. ©! do not mean by “cssentie 

4 | ‘ 5 CC il, , ‘ yi | 1} ’ “yl 7 {| ' | | | ; ut | 

\ re ii' {} \ i} yp LiaA eee ()1 iit nage ( eu “al il . an 
tnt 2 ie the Pete which consis’ nd which ices the 


- 
- 


nicl Phill . 7% Lil cil li 

1) 11] YP litler ch, comfanap hooks as market Lie 

articles. ‘ho casontial 2 aaraeterisuc roature of the piu antills 
as) 11)! tongue with il side recess 


| delenaw bo SUDVLPD BEN” | 
is feat ‘kes the article what it las heen in the 


Oe markel 
This state! it ol the yWialuls ot the device eljhows that the 
‘he defendanss, and which js per- 


is not ap yplicab le 


— 
_" 


0a 1\) } nvolved bv 
iy true Wi smnlied to a cerk ‘in state of facts, 
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to the facts iN) this CASC, the principle being that, when the patented 
thing is a mere Improvement in a part of a device, the proof of dam- 
ages resulting from an infringement imust be imited accordingly, 
The pase tiffs snap hook is an Improvement upon the Judd and 
other snap hooks, in that it is a new and better wav of constructing 
and arranging the same tongue and the same spring, and therefore 
the de hey Fr itits say thi if thre di LPnstevees TELUS i linited Lo those which 
result from the improper use of the plaintifls’ improvement upon 
the Judd hook. But the Bristlet snap hook is not a mere improve- 
ment upon the Judd hook. The Judd device had a tongue and a 
spring made ane arranged In a Wav of its own: which method 
makes the article as a marketabl article, The platatitls shhalyp 
hook hi: is its Loree suid its Spring Phbchene mid arranged in il certain 
other wav which gives to the device its value as a finished article 
the market. 
Ze But, the defendants further say, that the device is composed 
of an unpatented hook and a swinging tongue, and that the 
enforced reduction ino price was fully as much upon the hook 


Upotl the ton: 


“* 


\ itt 
] 
i 


J 


. } P ‘ a : ’ bd 
He, Whereas the tnaster vave the entire reduction as 


—— s, When it was the duty of the plaintiffs to — e, and of the 
master to find. if a suflicient basis was furnished forthe finding, how 
miuel of the damage was due to the i foleuaieiili of the patented 
piirt. 

While it is not true that the tongue is the whole of the device, or 
that the hook is not an indispensable part of it, vet the tongue ts 
thie peculiar ana variable ree is fias bee suited. f ssential ti ature in) 
the hook is the unvarving feature 
to which the tongue Is a ros Both together constitute a snap 

| 


} sof 88 : +; 6 
hook, conned thie patented tongue must, ihn Conhection With an LinipRat- 
‘ . 


all snap hooks of this « ta ss, and 
’ 


chted hook, be placed It thre KOPTIL OL & Stapp hook bor sale. ‘This 
state of facts brings the case with 1 thre ‘iu Lelpls which Ix stated in) 
sare mY, 2. Yale Lock ViIanufacturn rl ao ( | Dlatell ea IR , 2 1), 
and which is, that when reduction of prices in the 5 untifls’ 
, 


4 nae Is tlie Colil element of cdamacves, lf} the essen hie CULLUr' 
] Aa 2 doe a | ; i] 22. — = . 4 9 " . 
Ol thre platntill structure, abd of the miringing structure, 


respectively, is the patented device, and the patent d device, being 
only a part of the structure, must necessarily be embodied in the 
omplete structure for sale, and he is enabled by the presence of such 
patented device to make his profit on the entir structure, and he ts 
le] rive (|. 1 thi Acts of the aT i re itil, in i ling al low prices iN) 
fringing structures containing the patented device, of the profit which 
bie othe rwiss would have made Oll tile -tructures containing the pat- 
Clie 7 a \ te which he actually “old ~ Tt seelns plain thy if the defend- 


clits Infringem: nt must be held to have caused the entire loss of 

the plaintiff! bv the reduction of prices, after allowing a proper sum 
. . . . " : * @* 

lor any other patented ce vice contained tn the defendants struct- 

ures ried for anv other cause which (AVE to the «l fondant an acd- 


4 } : . 
Vantage In selling his structures 


each of the various kinds of sHhatp hooks had it share of the trade, 
hie plaimtiffs’ article had its shar Of SUCCESS, and ther prices were 
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sald defendants their damage s, as stated and assessed in the report 
of the said master, to wit, the sum of four thousand two hundred 
anid fifty-nine dollars and sevell cents, and ther COSLS., 

lt Is furtla r order dd. adda dd. ana it cre ed thrat the sald defend- 
ants pay to the said complainants the sum of four thousand two 
hundred and fittv-nine °), dollars and their costs in this suit, to be 
taxed, and that said complainant- have execution theretor, ana that 
the injunction heretofore granted in said cause be continued and 
nade prer pn tual. 

N. SHIPMAN, 
District Judge. 


aba a loddwin I. Marvin. el rk of 1 hie ‘ rreuit eounrt of the “nited 
States for the district of Conneeth ut. do certify that the fore- 


| 


voing Isa true copy of the bill, answer, replication, decree, proceed- 
bts, anid record Ot) file and of record IT} Phy otlice in) the Ciusec ot W. 
& Ie. TT. Fiteh agaist A. N. Brage & Co 

li testinmony whereof [have hereunto set my hand and the seal 
of said court, at Llarttord, 1) sitll district. this 1th day of June, A. 


>. 1883. 


bm. EB. MARVIN, Clerk. 


Endorsed on eover: Connecticut ©. C. U.S. No. 379 Andrew 


N. Bragg and Robert R. Sroith, copartners ander the same of ALN, 


Drage & Company, appellants, vs. Eleazer T. Fitch and Emily M. 


ee 


hitch, copartners under the name of W.& ELT. Fiteh. Filed 9th 


(dctober. ISSS. 


smrmtent. - 


en ers 


904 ANDREW N. BRAGG ET AL. VS. ELEAZER .T. FITCH ET AL. 
Defendant's Exhibit [Complainant's] Sales of “New Snaps.” 


FircH’s TESTIMONY, Record, page 62. 


Cr.-int. 100. Can you tell how many like Defendant's [xhibit 
“New Snap you have made and sold in the period covered by dn. 
fendant’s accounting ? 


7 


A. I can not at the present hearing. 


(Defendant's counsel requests the witness to give at the next or 
convenient hearing the number of snaps made and sold by W. & E. 
T. Fitch, like Defendant's Exhibit ‘New Snap,” from October, 1879, 
up to February 1, 1882, separating the number for each calendar 
year. ) | 

* ‘ * . 

Cr.-int 117. (Record, page 63.) Can you and will you now 
ceive as requested at the last hearing, the number of snaps made and 
sold by W.& EK. T. Fitch like Defendant's’ Exhibit “ New Snap,” 
from October 1, 1879, to February 1, 1852, separating the number 


} 


i ¢ ndar Veal ? 


for each ca 
A. I can and will do so, so far as relates to the snaps; both 


kinds 
(Witness hands in a list which is printed on page 64 of the record ) 


Cr--Int. 118. That account includes both the old and new forms 
of your Bristol patented snap, does it not ? 

A. It does. 

Cr.-int. 119. Was it found impracticable to give the number of 
the new snaps made and sold by you during the period named ? | 

A. I did not understand that the request was limited to either 
kind, 

Cr.-int. 120. Then you have not prepared any account showing 
the number of new snaps made and sold by you—is that so ? 

a ae 

Cr.-int. 121. T read to you the request I made to you immediate- 
ly following your Tooth answer: [same read to vitness. ] Did you 
understand that request 

A. I did. 

Cr.-int. 122. [Have you] never had a copy of it, or had it read to 
you since the last hearing ? 

A. No, sir; | took a copy of it at the time, as I supposed. | 
took an abbreviated copy as a memorandum. I will send my 
memorandum. : 

. * + 2 

Recross.-int. 29. Will you give me the information called for by 
me the other day p : 

A. I produce a paper containing information desired. 


(Put in and marked “Defendant's Exhibit Sales of New Snaps.’’) 
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Defendant's Exhibit Sales of New Snaps. 


Memd of snaps separating the “ old” from the “ new.” 


1550 lotal., Old. New. 
May 150 123 27 
June 142 142 ‘ee 
July 52 520 oo 
Aug. 607 485 119 
Sept 310 72 238 
Oct. ) 565 116 449 
Nov. 159 2 135 
Dec. 562 4! 521 
ISSI. 1489 for 1880 
January 1438 45 1393 
Keb. Q40 33 907 
Mar. 707 33 6074 
April 726 25 7Ol 
May . Cs 30 489 
June gee 19 281 
July 845 34 Sit 
Aug. 1035 $7 978 
Sep. $31 45 786 
Oct. Q7 I 50 O15 
Nov, 476 14 462 
Dec. 504 15 549 
188> 8646 for 1881 
Jan. 1044 45 999 for 1882 


Defendant's Exhibit List of Sates. 


FROM A. N. BRAGG’S TESTIMONY, (Record, page 41.) 

Int. 11. Are you able to state when your firm first began to man- 
ufacture snap-hooks having a recess in the side of the tongue ? 

A. As nearas I can recollect and learn from my _ book, it was 


about October, 1879. 
. * * ° 


Int. 2. (Record, page 50) When did the defendants entirely 
cease making and selling snap-hooks of any and all kinds having a 
side recess in a swinging tongue ? 

A. Sometime in July or August, 1881; I could not positively 


state when. 
I int. > lLlave you here and wil! you produce a list of all sales of 


_ 


snap-hooks wich swinging tongues that defendants ever made and 


sold up to the time that defendants entirely ceased selling snap-hooks 
having a side recess in a swinging tongue ? 

A. I have, and produce it. 

Int. 4. 3667'¢ gross is the total shown upon defendant's exhibit 


/ 
List of Sales, is it not ? 


A. Yes, sir. 
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Int. 5. Is there any way of telling accurately from your books or 


otherwise how many of-said 366714 gross of snaps had a swinging 
tongue with a side re 

A. I have given th ect a great deal of attention and can say 
positively that there is no way of distinguishing the different styles 
of snaps made, by our books or in any other way. 

Int. 6. Can you, and if you can will you name a number or quan- 


tity of those snaps which.you feel positive will include all that defen- 


—) 


! 


dants have ever made and sold having a side recess in a swinging 


tongue ¢ 


A. My answer to that qu ‘stion is that we have pr rduced a state- 
ment, and am positive now that the number given in that statement 
of 3,000 vross IS substantia ry correct 

Defendants’ exhibit List of Sales. 
I 3 
OS, () rt ; I I 4 I , l 4 
Oct. 20 Smith, Scltzer & Co. 3 


5 5 
Nov. tit David Co per 4 4 l 
Lockwood, MF. ~ 


18 J.B. Sickles & Co — < 
4 t c \] { Dt @ @ 2? 
a a | \ ( {? 4 4 3 


r 
> 

t 
~_- 


Harbinston & Gathright 


21 |. Herdman & Sons io 4 4 
Phos. Hare eae 2 2 2 
26 Burns & Degman 5 5 5 
J. LH. Marshall ee : 4 
Dec 2 N. W. Hunter 2 U8 1 10 
tj Kovers, Engle & Co. 5 
Lockwood, Vandee & M.. 8 
{. Gerber 5 
Q Brentma Lamb & Co. 1O 
oe . | 3% 


\Ii \\ hone YY. Ne isc NX Co. . 5 4!, 


16 Myre, Bannerman & Co. 10 y 8 
Markley, Alling & Co. iz 4 

1S Smith, Seltzer & Co. | [4 
Black & Owen 9 334 

27. McWhinney, Nease & Co. 5 5 


31 J. Woodell I 
Geo. Dyer 6 6 6 


Wolf, Lane & Co. 5 

Jacob Strauss & Co. | 5 5 

P. Hayden & Co. 10 I 
ISSO Brentmall, Lamb & Co. fe 4 
Jan. 20 J. & M. Rosenfield 5 5 5 

Myre, Bannerman & Co. 514 Po oe 2 
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1880 54413%41'% 1 * |14M/14N1Y% 
Smith, Seltzer & Co. 1, 3 
Thos. Hare 4; § 3 
Smith & Miller 434 5 S| 68 
21 Black & Owen 334 6 
McWhinney, Nease & Co O34 5 
Markley, Alling & Co. 8 
P. Hayden 6 6 3 
J. & M. Rosenfield 3 
P. Hayden ry) 1 
Keb. 14 John Pritzlaff 4 534 8 3 
Davis & Mederry | 5} 10 
r. J. Peters : ae 
Standart Bros. ) ¢ 6 ¢ 
Black & Owen a 134 
S. R. & J. C. McConnell 5%} 10 S 
Lyle & McCance, | 5 1134 
28 Markley, Alling & Co. | 5 5 14 
Gordon & Kurtz | 5 5 5 
b. S. Green 5 5 5 
Smith & Schurtz 5 5 5 
Haight & Sears 5 5 5 
Mar. 17 Harrison Knight , 5 5 5 
Markley, Alling & Co. Y 
P. Wilson & Sons = 5 5 
S. R. & J. C. McConnell : 5 5 
J. D. Leedberger 35% 
Haight & Seers 5 5 5 
Apr. 22 N. W. Hunter 13} 10 
Gordon & Kurtz 2 3 6S 
J. B. Sickles & Co. eo 4 5 5 
David Cooper | ae I 
Mi Whinney, Nease & Co. 15 5 3 
24 Kk. Helger & Co. i 
May 24 Markley, Alling & Co. 24 114 
) Harrison, Knight & Co. 24 ny 
Davis & Meddery 24 ry 
A. S. Shott 12 c 
Smith & Miller 14 
Pratt & Co. 4 2 I 
31 Haight & Sears | ry 
Jacob Strauss & Co. | 114 
Lyle & McCance 10 s| 10 
]. & M. Rosenfield 
J. J. Bantlin . I 
J]. B. Sickles & Co. 11% 


Whittaker, Haines & Co. | | 114 
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eR EE NTT NNN 5 RENN mat ry 


Simmons Hard. Co. 
Geo. De B. Kein & Co. 
(seo. Wandheim 

Geo. De B. Keim & Co. 
Lyle & McCance 

P. J. Schurtz 

i Ba: Cee 

Wim. H. Von Nostrand 
Westhall, tlines & Co. 
H. N. Fredrick 

‘C. M. Biddle & Co 
Lvle & McCance 
Charles riend 

(;eo. Dyer 

Morley bro's 

Sheldon Bro’s 

( R. Perkins 

Smith & Miller 


C. M. Biddle & Co. 


Vho's Hare 
Westhell, Hines & Co 
Markl V, Alling W (Co. 
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APPELLANTS’ BRIEF. 


UPREME COURT OF THE UNITED STATES. 


VDREW N. BRAGG AND ROBERT R. SMITH, COPART- 
NERS, UNDER THE NAME OF A. N. BRAGG AND 


OMPANY, APPELLANTS, 
VS. 


/EAZER T. FITCH AND EMILY M. FITCH, COPARTNERS, 
JNDER THE NAME OF W. AND E. T. FITCH. 
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VEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF CONNECTICUT. 


‘WM. EDGAR SIMONDS, Appellants’ Counsel. 
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- United StatesSupremeCourt 


IN INTERFERENCE, 


A.N. BRAGG & CO. ) 
| 
\ 


vS. ( 


W. & E. T. rircn, | 


APPELLANTS’ BRIEF. 


STATEMENT OF THE CASE. 


THIS is a suit in equity. It comes here by appeal from the 
United States Circuit Court for the District of Connecticut. The 
complainants in the suit below are W. & E. T. Fitch of New Haven, 
Conn. The defendants in the court below are A. N. Bragg & Co. 
of New Hartford, Conn The suit was brought for the alleged 
infringement of letters-patent for ‘Harness Hooks,” to Charles B. 
Bristol, No. 47,764, dated May 16, 1865. This patent has two 
claims; only one is alleged to be infringed; that is the first claim of 


the patent, and is in words as follows, to wit: 


“The combination of the tongue (g) with the spiral spring (Fig. 4) 
when the spring works on the torsion principle and rests in a recess 
‘(as r) in the rear end of the tongue, all substantially as herein 
‘ described.” 


The Circuit Court sustained the validity of the patent, found the 
defendants to be infringers, and mulcted the defendants in damages 
(no profits) to the extent of $4,259.07. These defendants and appel- 


0 
~ 


lants appeal from each and every part of the finding of the court 


below, and specify for error: 

First. The Circuit Court erred in giving the patent validity, as to 
the claim in issue. 

Second. The Circuit Court erred in finding the defendants 


infringvers. 

Third. The Circuit Court erred in awarding complainants sub- 
stantial damages. 

To complete this explanatory matter a copy is appended of the 


patent in Suit. 


SPECIFICATION. 


lo all cvhom it may concern: 

Bett known that sf Charles B Bristol, of the city and county of 
New Haven in the state of Connecticut, have invented a new and 
useful improvement in Harness Hooks, or Snaps. 

And I do hereby declare that the following ts a full, clear and 
exact description of the construction, character and operation of the 
same, reference being had to the accompanying drawings which 
make part of this specification, in which— 

Kig. 1 is a perspective view of the hook, or snap, showing its loop 
attached-f a strap, as ready for use. 

‘ig. 2 is a perspective view of the hook and loop, part showing its 
shape when cast. 

ig. 3 is a perspective view of the tongue part, when ready to be 
put into its place 

lig. 4 1s a perspective view of the spiral spring, showing its form. 

I make the hoop and loop part of the snap of malleable cast iron, 
or any suitable alloy, by casting it substantially in the shape, or form, 
shown in Fite. 2; that is, the hook, a, in its permanent form, and the 
loop, @, nearly in the shape it will be when finished (as shown in Fig. 
1), with the two lips, or cars, which form the sides, or walls, of the 
recess Which receives and holds the tongue g, Figs. 1 and 3, and the 
spiral spring (Fig. 4, and which is indicated # and 2, Fig. 1) and the 
projection or pin 7”, Fig. 2, which scrves as a support for the spring, 
and as a fulerum or joint pin on which the tongue vibrates. 

I make the tongue g, Figs. 3 and 1, by casting or making it sub- 
stantially in the form shown in Fig. 3 with a hole to suit the fulcrum 
n, lig. 2, and a recess 7 in which the spring, Fig. 4, rests, and 
works, to close the snap; and with or without a projection, or 
trigger, as shown at 7, Figs. 1 and 3, by which the tongue may be 
depressed to open the snap. 
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I make the spiral spring of elastic wire, in the usual way, as shown 
in Fig. 4, with two ends, # and 7, projecting tangentially to serve as 
stops to cause the spring to operate, or be operated on the envolute 
and evolute, or torsion principle, when the tongue is moved as indi- 
cated at # and 2, Figs. 1 and 4. 

Having made the parts as before described, I place the spiral 
spring, Fig. 4, on the projection, or pin #, Fig. 2, and slip the tongue, 
Fig. 3, onto the projection, or fulcrum pin #, so that the spring, Fig. 
4, will rest in, and be inclosed by the recess r, with the two tangen- 
tial parts 4 and ¢ pointing toward the hook a. 

I then place the article in a proper vise, or press, and close up 
the cavity between ¢ and d until the pin ” comes in contact with 
the side or ear c, Fig. 2, when the whole will appear as represented 
in Fig. 1 (except the strap 4), and will be ready for use or sale. 

To use this hook or snap, I bear down the tongue g in the usual 
way to open the hook, which will cause the involute torsion of the. 
spring, and by releasing it the evolute operation of the spring will 
throw back the tongue to the position shown at g, Fig. 1, or when 
the trigger is used I apply my finger to the projection or trigger ¢, 
Figs. 1 and 3, and pull it back or toward the loop 4, by the leverage, 
will depress the tongue g, and the effect will be the same as before 

What I claim as my invention and desire to secure by letters- 
patent is the combination of the tongue (g) with the spiral spring 
(Fig. 4) when the spring works on the torsion principle, and rests in 
a recess (as r) in the rear end of the tongue, substantially as herein 
described. 

2. I claim the combination of the fulcrum pin (7) with the 
tongue (g) when the pin (7) is cast in one of the ears, and the recess 
or cavity is fitted to be closed, substantially as herein described. 

CHAS. B. BRISTOL. 

Witnesses : 

Jas. P. BRISTOL, 
R. FITSGERALD. 
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VALIDITY AND INFRINGEMENT. 


‘COMPLAINANTS’ FIRST CLAIM VOID BECAUSE 


ANTICIPATED. 
A.—CONSTRUING If BROADLY—AS IT READS. 


Phe claim in question ts: 


‘The combination of the tongue (g) with the spiral spring (Fig. 
‘4) when the spring works on the torsion principle and rests ina 
‘recess (as vr) in the rear end of the tongue, substantially as herein 


. 


described.” 


This is a combination claim. It has ¢zwe elements only. These 
are— .* 
1. the tongue (broadly). 
Be The spiral spring—when it— 
a. ‘Works on the torsion principle,” and 


6 ‘Rests in a recess (as rv) in the rear end of the tongue.” 


The body of the hook is not included in the combination. The 
two elements to be considered are first, a tongue; second, a torsional 
spring resting in a recess inthe rear end of the tongue. The “ re- 
cess’ is not limited as to form or shape; the specification is “a re- 
cess, not //e recess lo make it very clear that recesses of different 
shapes and forms are within the claim, the patentee introduces “ (as 
r)” immediately after “recess” the clear meaning of which is that 
the recess lettered “r”’ in the drawing is one of aclass which will 


answer the purpose. 


Such combination is found in at least three instances prior to 
Bristol's invention. 


. . 
ore ee. See Wee be : ya Byer ae te Hoth ee oe $e ee 
Sh i RL : ak i | 
. i ee is By 4 Site ; 
ent P succinct. “ninretiheud 


BRISTOL'S COMBINATION. 


(Harness Hook, Pat. May 16, '65, No. 47,764 ) 


PALMER & SIMMONS’ COMBINATION. 


(Whiffletree Hook, Pat. S . 7, oe 


’ 


No. 9,252.) 


“e alwwer § Sawwrows Combirarakiow 


Ww 


SAN 


JUDD’s COMBINATION, 


(lflarness Hlook, Pat. Dec. l 3, ‘04, No. 45,414.) 


a | 
» WDD > Go rnbumnodtcors , S 


HULLS COMBINATION. 


(Trace Fastener, Pat. June 21, '59, No. 24,462.) 


, P, hulls Cond uraXrew 


~ 


Shepard's testimony, |Deft’s Expert| ; page 24, record: 


Ans.3. * * * -1 fail to find any limitation either in-the specification or in the first 
claim to the combination referred to therein, except that the spring shall work on the tor- 
sion principle and rest in a recess in the rear of the tongue. Any form of swinging hook 
so mounted as to be capable of oscillation, and having a spiral spring working on the tor- 
sion principle and rest ny in a recess of the spring, in the rear end of the tongue, would, 
In my Opinion, be the thing or invention described in the patent and specifically referred 
to in the first claim. , 


Y 


Int. 4. On such an understanding of the d m and the first claim of the Bristol 


patent, 18 or not the combination sp ied in that 


! claim found in any of the. previous 
patents put in evidence by the defendants cr in any of the snap or fastening exhibits put 
n evidence by t! lefenclants 


Ans. It is, in the Exhibit Hull Patent, Exhibit 


iibit Palmer and Simmons Patent, and Ex- 


same combination of a swinging tongue and 
ral spring wil g¢ works on tl | principle and rests in a recess at the 
rear ¢ of t tongu nti \ Exhibit Hull Fastener and in the ex- 
hibi ed | | Simn ns H [In all of these exhibits excepting the Judd 
patent of [564, th }) ne arms of + pit lspring do not project tangentially, but I 
t] tial pr f the arms to be material to the first 

_ a bh ate Said 


rms are, hewever, clearly shown im the 


‘ j ] ? ! | ' ; } sf . “ VN * i SWwihging tol ruc with «i \ shaped 

’ ’ 4 . ; ’ ’ ’ nel 7. ‘ mere ’ | Aas ; } hina. 

i ‘ed i titted [ ~ if ttt i s € 1} ; a 

tion of ring’ 1 Fes ' tongue it | su illy the same as that referred to in the 
fit lim of { bris alent 


found in ‘ plainant’s Exhibit Old Snap Hook, supposing that 


I 

p to have ch ring as that wn in Judd's y itent of 1864? 

Ans. Yes, the | plainant’s Exhibit Old § Hiook has a swinging tongue with a 
recess } srearend adapted for receiving a spira spring, and under the supposition re- 
ferred t n {] L s tl referred to in the first claim of the 
B | patent 


Int 4 I infer t] | (Ty NI si ird in understand; cr the first 
claim of the patent to inc! fou [ s mgue so mounted as to be capable 
ul scillation, an resting In a 1 if any i vi ‘ ld agree with him in his 
i wer to It t } | j . ' y the “Aime ¢ mi) nation ni the €i- 
hibit ** Huil Pater lx t | . 


+ ’ , , ’ aa id 
" ; * iy ; ; ’ 
eh tit ii¢ TL Atl bit uci 


, <A i i S Oo Stat 1 mY previous Cx 
: 
’ 1 ‘ P ' ' =, or , ' 
Litt] ati Ti il las ex! i i Dy i | I j t De Mmpiainant § exi itdi ** Old Snap 
' 
I] MOK 
7 . , ‘ 
Int. § Mr. Shepard is asked by Int. 6 ‘“‘S 1 more limited construction of that 
; ; ’ " 


first claim, wherein the form of the be made essential, to wit 
nbination of a tor gue having aside I ess WI i torsional spring in such recess, 
hen is, or not, the combination found in any of the prior patents or exhibits made under 
them ?”’ and he answers: ‘* It is in the Hull patent and the exhibit made under it, also in 
he Palmer and Simmons patent and the exhibit made. under it.” Will you please state 
o what extent you agree with Mr. Shepard in his testimony on this point? 
Ans. If the claim were to be construed as broadly for a tongue having a recess in its 
side, within which a torsional spring was arranged, then the Hull patent and Palmer and 
Simmons patent would show such a recess and spring. 


| Page 15, record : | 


f-Int. a Do you find in the Cor plainant’s Exhibit ‘* Old Snap Ilook ” a combina- 


tion of the tongue with the spiral spring where the spring works on the torsion principle 
and Pescs Tit rec » 2 thy rear ena of the tongue 

Ans Broa i y. { ) | re |. \ * r *% 

CASES. 


‘ Aw inventor must be taken to know of what his invention consists 
and his patent does not secure to him the exclusive right in anything 
more than he claims 


Rich v C lose, 4 Kish. P. ¢ S2, Woodruff, 7, 


‘‘ A chair is produced * * * which contains the combination 


of the second claim, unless that claim should be construed as: confined 
to a chair having an arrangement not described in the claim itself; 
that is, to such chairs, and only such, as are the subject of the first 
claim 

Fsec no ground for thus limiting the second claim, which would 
seem. to have been made broad On purpose to exclude al class or 
classes of chairs hot ne liuded in) the first claim.”’ 


’ ? - - j » ’ . i . ] 
Stewart Vv. Mahoney, § ked Rep. 303, 1979, Lowell, 5, 


“The patentee’s exclusive right is enforcible only within the limits 
of his own definition of. it What he has not then distinctively 
claimed, much more what he has not claimed at all, can not be injec- 
ted into his claims, even though that may be necessary to save his 
— == , 


“When this ts done the object contemplated by the claim ts com- 
pletely fulfilled, and no other part of the invention, which does not 
nec ssarily pertain to the special office stated in the claim can be con- 
sidered ads embraced in he 


Case v. Fohnson, 16 QO. G. 718, 1879, McKennan, J. 


¢s 


The drawing could and should be looked at, if necessary, in order 
to explain an ambiguous or doubtful specification and to make the 
Invention capable of being understood and used. But it cannot sup- 
ply an entire want of any part of a specification or claim in a suit 
upon a patent. . 

fucker v. W. E. ML. & R. MM. Co., 1 Fed. Rep. 139, 1880, 
Wheeler, J. 


- 


“The claim is not limited to an air guide of this form, and the 
specification does not assign any peculiar merit or claim any new 
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result as the product of its conformation. No particular form of air 
guide then can be considered an essential part of the invention.”’ 
Case v. Fohnson, 16 O. G. 718, 1879, McKennan, J. 

Barry v. Guggenheim, § Vish. 455 


“It becomes necessary for the complainant now, in view of the 
evidence showing the prior state of the art, to abandon the real claims 
of the patent which are for a peculiar arch of hollow tile supported 
by girders to be used in the walls or in the ceilings of buildings, and 
to substitute a claim for a flooring with air spaces for ventilation and 
an arch of a special construction which is peculiarly contrived to form 
the ceiling of the room below. 

* * . . . * x) . 

The patentee describes the arch as provided at its end-sections with 
a recess ‘ to catch over’ the bottom flanges of the iron girders when 
his arch is used for ceilings, but he does not suggest any special ad. 
vantage arising from the form of the recess. The recess was appar- 
ently designed to assist in supporting. the arch as a locking device. 
If it has any advantages over those which were used for the same 
purpose by others previously arising from its form, the form should 
have been described. The form is shown in the drawings, but obvi- 
ously the language of the description does not confine the patentee 
to any particular form. 

= * bd * - 

It is quite useless to attempt to sustain the patent upon refined 
distinctions in minor details in structure which the patentee evidently 
never contemplated, and which certainly are not within the claims as 
expressed in the patent.” 

Fryer v. Maurer, 20 Fed. Rep. 916, Wallace, 1884. 


‘It was insisted in argument by appellant’s counsel that one of the 
features of the process described in the Olmsted patent was the allow- 
ing of the wax or paraffine covering to cool before compressing it 
upon the wire, and as this was not done in the Dundonald or Bau- 
douin process, they did not anticipate the Olmsted process. But neither 
the specification nor claim of the Olmsted patent mentions as a part 
of the process the cooling of the wax or pariffine coating before com- 
pressing it upon the wire. The appellant’s counsel, however, contends 
that it must be considered a part of the process because the polished 
appearance of the surface of the covering described in the specifica- 
tion is the result of allowing the paraffine or wax to cool before com- 
pressing it upon the wire. But clearly a patentee cannot claim the 
benefit of an element of his invention thus vaguely and indefinitely 


hinted at. 
* e -s * oad 


10) 


That part of the alleged invention is not even referred to in the 
most distant manner in the claim. It has been held by this court that 
“the se Opn Oficttet }) ttent should be limited to the invention covered 
by the claim; and though the claim may be illustrated, it cannot be 
enlarged by the language in other parts of the specification.’  Aaz?- 
road Co, Vv. Alellen, 104 A >» £92." , 
Western felectre l// 7 oe Ansonta Brass « Copper Co. 


If the court will, of itself, make this claim into a different claim, by 
the exereise of constructive powers ; tf the court will inject into this 
Clann limitations which are not in the hinguage of the claim, and not 
within the intent of the patentee, then it will need further considera- 


tion (otherwise not 


COMPLAINANTS’ CLAIM VOID BECAUSE ANTICIPATED. 
B.—CONSTRUING IT BY THE PRIOR ART. 


The claim is: 


* The combination of the tongue (¢g) with the spiral spring (Fig. 
4) when the spring works on the torsion principle and rests ina 
" €OCesa (is 7) in the rear end of the Long tic, substantially as herein 
* described.” 

. 


Phis combination is illustrated in the next following cut. 
BRISTOL S COMBINATION. 


(Harness Hook, Pat. May 16, 1865, No. 47,764.) 
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Again let the prior art be illustrated : 


PALMER & SIMMONS’ COMBINATION. 
(Pat. Sept. 7, 1852, No. 9,252.) 
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HULL'S COMBINATION. 


(Pat. June 21, 1859, No. 24,462.) 


/ Malls C onbinvaXtivow 


{ ere 
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fpps COMBINATION, 
: | 
(Pat. De 3, 1o04, No. 45, 414.) 
J 
Nard ene . 
> 


S< 
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In all of these devices of the prior art there is the combination of 
(1) the tongue and (2) a spiral, torsional spring resting in a recess 1n 
the rear of the tongue. Mr. Earle, complainant’s expert, admits this: 
he also admits that.even if the form of the PCCCSS be limited to a re- 
cess in the szde of the tongue that such combination is found in the a 
device of Tlull and the device of Palmer and mre cee also that 
the Judd snap and the Bristol snap are substantially the same in 


operation, after the parts are combined. 


| | , ’ , 
In ; Do you tind in th unant’s by t “Old Snap Ilook’ a combination 
? ? 

ft the t ngue wil h th rai spring: W re Ul spring wW n the torsior principle al 
rests i res 1 ul l of the tor 

\ns Broad ered, ves 
Pae 

ave IQ, Pecerd 

, 

Int: 4. I infer then, if you agree with Mr. Shey n understanding first claim of 
4} ‘ . oe 4 | ] } | 
ihe patent, to mel \ é Winging tol On nted as be ca of ( i- 
tion and having a spiral spring working on the torsional pring iple, and resting in a recess 
, . 1! »? } } ‘ 
of any form, you will agree with him in his answer to Int. 4, in which he says he tinds 

1} ‘ . , . . . + } ‘ * #8 } ; ad . ‘ ? . 
substantially the same combination tn the exhibit ‘‘Hull Patent” and exhibit “Palmer and 
Simmons Patent,” end the exhibi ludd Patent of 1864. Is this inference correct ? 
. «fe . > , , } > } 

Ans, It Is, And that state of he art is Whal [ endeay red to state In MV previous ex- 
1) tie? anc ac Da ctte ot Bice she Fon S Datent shat =e me a te. gesnt.s Cc 
amination, a as exhibited by th bal ent, that is, complainant s exhibit Wid Snap 


Llook 


first claim, wh n the wm Ot t ! t neu ! e ess to wit 

1 con rota ton laving a with a torsional spring in such recess 
Dhen, 1s or not, the combination found in any of the prior patents or exhibits made under 
them?” and he answers “It is in the Ilull Patent and the exhibit made under it, also 


re em 6, ume 
Ss e a ne, oo i ti oT 
<a iS me - oo Oy es bi eae 
: oe wi ee ee eee : - a 
in so, in es etal sata 
i rte sar tare cia 


] , 
>) 
‘1 ] ; ] | ; } . id | 
1) i¢ Palmer and Simmons pater t and exhibit made under tt Will you please State to 
‘Wiat extent you agree with with Mr. Shepard in his testimony on this puint 
Ans. If the claim were.to be constru is broadly for a tongue having a recess In its 
} | ? ° } ' 
, Within which a torsional spring was arranged, then the Hull patent and Palmer and 
~ Ty. Ti st) ? it, ’ ‘ sale } ’ ] , ; .% ] 
» ERELLALUOTIS } atent woutd show SuUCti tice Pe ‘i 


| Page 16, recora ] . 


<-Int. 17. When the parts of C 


iplainant’s Exhibit ** Old Snap Hook.” 
7 . 
a/it | e 


are assem- 
ed together in normal working order, and the parts of Complainant's Exhibit ‘* Com- 
plainant’s Sn i Hook,” are also assembled together in w wking order, do or do not the 
spring of both of them have ends taking their bearings one end upon the body of the hook 
ind one end upon the tongue, in substantially the same manner ? 
Ans. Substantially t same yes, s 


Now then, what was the change over the prior art which Bristol 
made? In the Judd snap-hook there is the combination of. the 


tongue with the spiral torsional spring resting in a recess in the rear 
of the tongue ; and the relation of the Judd spring to the tongue and 
to the body, Is pre isely the same as in the Bristol Snap, in both de- 
vices both ends of the spring pr i ct forward. one end rests on the 
body and the other on the tongue ; Mr. Earle admits so much. Now, 
what was the change in the. Judd snap—as regards the 
of tongue and spring—which Brist 


istol made ? 


combination 


It consisted, wholly, in omitting one of the side ears of the Judd 
recess, SO as to leave the recess open al the side. 
Precisely that feature of a s¢de recess is present in the tongue of 
Palmer and Simmons and that of Hull. 


Bristol imported into the Judd feature of omzsston which 
was taught him by the device of Pal 


almer and Simmons and also by 
that of Hull. 


The Supreme Court has most explicitly settled the legal principle 


that to take an existing structure and 


mport into it a feature found 
structure, when the feature after 
importation serves the same or similar purpose it served be fore im)- 
portation is not patentable invention 


in another and analogous entsting 


CASES: 


A patentee of an improvement in locomotives claimed : 

“ The employm« nt in a locomotiv: engine of atruck o1 pilot wheels 
fitted with the pendent links to allow of lateral motion to the engine 
as specified, whereby the drivers of said engine are allowed to re- 


em 


4 


main correctly on the track in consequence of the lateral motion of 
the truck, allowed for by said pendent links, when running ona’ 
curve, as set forth.” 

The court found that such a truck had never before been applied 
to a locomotive, but had been applied to a car, and thereupon said : 

“The application of an old process, or machine, to a similar or 
analogous subject, with no change in the manner of application and 
no result substantially distinct in its nature, will not sustain a patent 
even if the new form of result has not before been contemplated.” 

The court further said: 

“In the case at bar, the old contrivance of a railroad truck, with 
the swiveling king-bolt, transverse slot, pendent divergent links, al- 
ready in use under railroad cars, is applied in the old way, without 
anv novelty in the mode of applying it, to the analogous purpose of 
forming the forward truck of a locomotive engine. This applica- 
tion is not a new invention and therefore not a valid subject of a 
patent.” 

Pa. Ratlrcad Co. v. Locomotive Engine Safety Truck Co., 110 

U. S. 490, Sup. Ct., 1884 


In another case a patentee of an improvement in stoves claimed: 


“'The.detachable base-pan or flue-shell 2, attached to the body 
at a point near the center of the back plate of the stove by means 
of hooks a a cast on the base-pan, and pins é 6 on the stove-body, 
substantially for the purposes herein set forth.” 

The court found that no base-pan had ever been attached to a 
stove in this way before, but another part had been attached toa 


stove in the same way, and thereupon said: 


“Tn view of the state of the art there was no invention in claim 1 
of the patent in using to attach the base-pan an old mode used in 
attaching other projecting parts of the stove.” 

Bussey v. Excelstor Mfg. Co., 260. G., 733, Sup. Ct., 1884. 


In another case a patentee of an improvement in bail-ears madea 


claim as follows: 


“The compound staple-fastening, @, for bails made with the di- 
agonally cut penetrating points, 2 and 3, loop, 4, and body, §, said 
diagonally cut points being positioned as set forth, so as to bend up- 
wardly in driving into the wood, as set forth.” 


Thereupon the court said: 

“ The gist of the invention *_ is to cut the two penetrating ends 
of the wire diagonally, and in such a way that while the staple is 
being driven the cut faces will both of them be on the lower side, 
and the two penetrating ends will both of them incline upwardly. It 
is shown to have been commonly known that the effect of a bevel, or 
a diagonal cut, on a penetrating point was to force the point, in being 
driven, in a direction away from the bevel or cut. *. * . In view 
of this state of the art there was no patentable invention and nothing 
more than mere mechanical skill in putting the diagonal cuts or bevels 
on the same side of each leg of the staple so as to give both points, 
in driving, an inclination in the same direction, that direction being 
one away from both bevels, and in using the device to fasten a bail.” 
Double Pointed Tack Co. v. Two Rivers Mfg. Co. 109 U.S. 117, 

Sup. Ct. 1883 


In a case decided by his Honor, Justice Gray, in the Circuit Court 
for the District of Massachusetts, the improvement, being one in 
wrenches, consisted in the combination of a wrench-bar, a step-plate 
(which supported an adjusting-screw) and a nut under the step-plate. 
The wrench-bar and step-plate were found in one prior wrench, and 


the nut, without the step-plate, in another. 


The court said: 

‘The application to the bar of the Coes wrench for the purpose 
of supporting and securing the step and resisting the strain, of a nut 
already in use for the same purpose on the Hewitt or Dixie wrench, 
lacks the novelty of invention requisite to support a patent within the 
decisions of the Supreme Court.”’ 

Collins Co. v. Fohn H. Coes, et al. 28 O. G. toto. 


In another case the patented internal revenue stamp consisted of a 
combination of three parts: (I)a part designed to become a stub when 
the stamp proper is separated therefrom, and displaying a serial num- 
ber; (2) aconstituent part of the stamp proper designed for permanent 
attachment to the barrel ; (3) a constituent part of the stamp proper 
displaying the same identifying serial number as the stub, which part, 
after the stamp proper had been affixed to the barrel, bore such rela- 
tions to the permanent part that it could be removed therefrom so as 
to retain its own integrity, but mutilate and thereby cancel the stamp 
by its removal. The first and second elements were well known; 


- 
+* 
{ al a needed 
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and the third, so far as its contents were identical with those on the 


stub, was not new. Thereof the court said: 


“Although we find [it] to be new in this sense that it had not 
been anticipated by any previous invention, of which it could there- 
fore declared to be an infringement, yet, 1s not such an improvement po 
as is entitled to be regarded in the sense of the patent laws as an 
invention,” 
Flollister, Coll’r, v. Benedict Mfg. Co. 5 Sup. Ct. Rep. 717, Sup. 
Ct. 1885. 


In another case complainant's patent was for a device for permitting 
a horse-car driver to open and close the rear door, a rock-shaft ex- 
tending from end to end of the car being a chief factor in the com- 


bination. Substantially such a rock-shaft had been used for opera- 


ting a window-shutter from inside the window, and this latter device 

was held to substantially anticipate the patented device. 

Stephenson v. Brooklyn Cross- Town R. Co. 31 OQ. G. 263, Sup. Ct. 
1885. : 


let the principle of these cases just cited be applied to the case at 
bar. Bristol, the complainants’ patentee, took the Judd snap-hook 
and imperted into it the feature of omitting one side of the recess. 
That same feature of omission, giving a tongue with a side recess, was 
present in the device of Palmer & Simmons and also present in the 
device of Hull. Whatever advantage may have resulted from the 
importation into the Judd snap-hook of the omission of one side of 
the recess, was equally present in the device of Palmer & Simmons 


and in the device of Hull. 


At this point let us gather together and consider all the testimony 
oftered by complainants as to the advantages arising from the Bristol 


combination of tongue and spring. 


—- 
nS ee eee . osu a caine 
Earle’s testimony, [Page 12, record a 

. *% ¥ — ‘ r ’ : 
Ans, 3. . The first part of the invention of Bristol consisted in an Improvement 
in the construction of the tongue by making the recess for the spring in one side of the 
tongue instead of upon the underside, whereby one of the che eks on the tongue was dis- 
pensed with, and the drilling of the pivot-holes might be avoided, as in molding the Bris- 
tol tongue with the side recess, the pivot-hole in the pattern would léave a core in the 
sand to form the pivot hole in the tongue, and so that the coil of the spring would be in- 
troduced into the recess in the tongue at the side, * * , ' 
’ 
: 


ee. 


a at ares cm 


/ 
) 
y es 4) . 
| Page 14, record }. 
_ } 7 } | , 
X-Int 7, What is the special advantage or utility consequent upon making such parts 


as are referred toin the first clause of the claim of the patent sued on, in 
tie MIMAnHHNel lescribed i that | 


Ans. As I navy before stated, it enabies i¢ tongue to be molded and cast easier than 


the previous Construction of recess tongu f aiso permits the tongue to be cast with the 
. sof ‘ ) isin —_ . ie , 
pivot perforation formed in the process of ing, whereby the drilling of the cheeks may be 
} | } ; r «i af 
avoided ° it aiso Saves one oO! the cheeks « I ies of ne recess in the previous construc hon. 
: . , : , , . ; 
i¢sS metal is used in the formation of the MOK >| avaIN, In ASS mbling the parts, the 
spring | more conveniently ari ingeed | > | in the recess, than it can be done in the 
» | . ' + , : , / 
recess of the previous hook. B previous hook or tongue I mean the ludd patent, to 
} , 
vh [ before referred 
| sh. _ ' + " " : ’ " ‘ . 
-Int. 18. Then the advantages incident to the construction described in the Bristol 
, ’ , ’ ’ ?. > ; « 
patent consist, do they not, substantialiy as you look at the matter, in an advantage in the 
Tf ‘ ' ; ir ’ t] ' ’ » Or ‘ 
Matter OF Casting’ a rival ty it Thi Ssecmoiih i} } 1 
’ " . ' ' : ’ 11 ' } 
Ans. Yes, and produc ne aA nooK of che r construction It uso enabies making the 
nook So tha it wil be jess liabie to ciosr \ Kigyment of dirt or fore cn substance in hy 
, » } ? | 5 
I ~s | th ta) \ | i , b iW é 4 se ecaunse torn if if rect s I] ! ‘ SI . 
. , 
. t neu is { my] nants tél va of the rece ext is a ound b i} hie 
’ ' } } } 
\ th permits making the re t hook to receive the head. or body of the 
’ 
: : } ’ } } 
tongour ioh th so that tl rt will} y work rough the opening below the 
} , 41 | } 
S] ¢, being protected by the wall arou cess in the tongue, as readily seen in Ex- 
: 
, , ’ ¥ , ‘ | 
hifit (omy hants S ‘)) H K, WW ! . | ludd or | x yt Oia snap Llook 
the rCccess 1} the tongue is necessarily Open AL tive i ftom he ce to prot ris nrotect the 
: ne bs ' , me ‘faa aed i i y I ' 
| | ‘ ' 7 } | . i set . 6tom . r 
} there « 1 » OPM mihi thi Li ti the ' Ht i MOK, Al I het i} Hie Cscaypn of 
dirt, « that there is in Complainar refore, the how t only cheaper in 
. ‘ | : 
cons ence of the peculiar recess of Com) nts patent, but is be er than the old snap 
j i i ! ’ 
’ up i h { \N ‘ 1 Prat Vel | 


The foregoing is believed to comprise every word of evidence 
offered by complainants to show the advantages of the Bristo! com- 
bination of tongue and spring. Let each of these be set out separ- 
ate ly and considered. 

/irst. In Bristol’s construction ‘the drilling of the pivot holes 
might be avoided,” as these holes might be cas? 

Answer. So they can be and are in the device of Palmer & 
Simmons and the device of Hull. Furthermore, there ts noth- 
ing in this pretence as Mr. Earle elsewhere admits, by admit- 


ting that Bristol’s improvement has no relation to casting. 


‘*<e-Int. 23. I suppose you don’t under ike to say that complainant's patent re- 
’ 


Ans. No sir, if a person should be sposed to make it of wrought metal, as in 


} . eal . 1 ones byt llee -} 7 *- *"' 
forging, they could undoubtedly cdo if, ” 


7 


1s 


That there is nothing in this pretence is further evidenced by the 


fact that while defendants drill their pivot-hole, complainants 


still maintain that defendants infringe. Furthermore, the 1m- 


provement under consideration is a certain combination, to - 
wit, a combination of the tongue and spring. Casting the od 
tongue can not possibly have anything to do with that com- 


bination. Casting the hole can not affect that combination. e 


A Aelia Bt als 


; y’ —Poene ves — ' 0esnee ; 

Shepara S lesttmwony, | page 29, ree ord ' 

' i 

‘ ' ; } . f 

Int. 12. Complainants’ expert thinks that the bvistol tongue has an advantage in 
that it permits the hole for thi pivot spring Co be cast, and thus saving the drilling 


thereof. Is or not the same advantage present in any of the prior structures ? 
Ans. [t is, the Hull patent and exhibit made under it, and in the Palmer and 


Simmons patent and exhibit made 


under it, 
Int. 13. Does the presence or absence of such an advantage, if advantage it be, 
have any prac tieal effect on the « ombination of the longue and spring ¢ 


Ans None whatever. 


Int. 14. Is any such advantage present, if advantage it be, in the snap hook 
complained of (Complainants’ Exhibit Defendants’ Snap Hook.) 
Ans The hole through the tongue in the snap hook, Comp!sinants’ Exhibit 


Defendants’ Snap, is a drilled hole, and consequen‘ly whatever advantage there 


pivot holes is not present on utilized in said exhibit 


may be incasting | 


sé 


Second.-* Bristol's construction “enables the tongue to be molded 


and cast easier than the previous construction of recessed tongue. 


* * By previous hook or tongue I mean the Judd patent to which 


I before referred.” 


Answer. It has just been shown by reference to Mr. [arle’s 


answer to X-Int. 23, that complainants admit that whether 


the tongue be or be not cast, has nothing to do with the pres- 


ence or absence of the Bristol improvement. Furthermore, 


lily see for itself that whatever advantage in 


the court cau rear 


casting may appertain to a side recess, as compared with the 


recess of the Judd snap hook, pertains equally to the Palmer 


and Simmons tongue and to the Hull tongue. Furthermore, 


the combination of the tongue and spring can have nothing to 


do with making the tongue cast or wrought. 


*F re . 
Shepard s testimony, [ page Q, record 


‘ m" ’ . Sin” +] 7 » ‘ | ‘ ‘ : 
Int. {) ( OM PLAN aQnis expert thinks tiiat the Bristol ongue VW th the recess In the 
side can be cast easier than the tongue of the Complainants’ Exhibit Old Snap 


Hook. Supposing him to be right about this, is or not the same true of the 


tongue in the device of the Hull patent ? 


19 


Ans. Thetongue jn the device of the Hull patent can be cast as easily and cheaply 


pet p uund as can the rong us of t] e Cristol patent 


£ | , 

Int. 10. Supposing it to be true that the Bristol tongue can be cast easier than any 
of the prior tongues, does such a fact have anything to do with practically com- 
bining the tongue and the spring 

Ans, It does not. The combinatiou of the tongue and the spring would be pre- 


cisely the same whether the tongue is cast or otherwise formed, and the specifi 


cation makes special reference to forming tt in other ways than casting, 
Int. 01 Does or not the difficulty or ease with which the Bristol tongue may be 
made, by casting or otherwise have any effect on the combination of the tongue 


~~, 


and spring ? 


Third. Bristol’s construction “saves one of the cheeks or sides 
in the previous construction, hence less metal is used in the formation 
of the hook. * *® By previous hook or tongue I mean the Judd 


patent, to which | before referred.” 


Answer. The court can readily see that whatever saving of 
metal is attained by lcaving off one side of the recess of the 
Judd patent, is saved equally and in like manner in making the 


le recess of the Palmer and Simmons tongue and the side 


Sit 


recess of the Hull tongue. Furthermore, when did a court 


ever sustain a patent for a change in shape on the ground that 


it effected a slight saving in the quantity of metal used ? 


Again, how can a slight saving of weight in the tongue affect 


the combination of the tongue and spring ? 


Shepard's testimony, | page 27, record 


Int. 15. Complainants’ expert thinks that there is a saving of metal in the Bristol 
tongue, as compared with the t f Complainants’ Exhibit Old snap Hook ; 
will you compare the tong ge plainants Exhibit, Complainants Snap, with 

tongue of Complainants’ Ex t Old Snap Hook, and state how this is ? 
7 ’ > . 7 } , '* } a 7.) . 

Ans I failto see anv advantag en tha point, pecause in the tongur of Com- 

plainants’ Exhibit Snap the flange which surrounds the recess fully overbalances 

, , , , 

all advantage there is gained in saving of metal by the employment of two lips, 

through which to pivot the tongue, as shown tn the construction of Complainants’ 

] ? . } ? . : ; * , } : : , 7 

! xhib tr. Old snap a On I) tor ues of the same size in these twy construc- 
tion he ; ‘Hnt © netal we | be substantially the same 
tions the amount ot m ai WoO li) SiDST TTD Laie ‘ we 

¥ ] } ’ ’ ; » ? | " , . *< : 
Int. 16. lf any such advant ive be present in the Bristol tongue, does it or not 


have any effect on the combination of the tongue and spring ? 


Ans. It does not. 


ce 


Fourth. By the Bristol construction “ the spring is more conveni- 


ently arranged in its place in the recess, than it can be done in the 


recess of the previous hook. By previous hook or tongue I mean 


the Judd patent to which I before referred.” 


ea te a ARCO 
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Answer. The court can readily see for itself that whatever ad- 
vantage over the assembling of tongue and spring in the Judd 
snap hook arises from the use of aside recess is equally attained 
in assembling the tongue and spring of Palmer and Simmons, 


and in assembling the tongue and spring of Hull's device. 


Shepard's testimony, page 2]; recora Fy 

Int. 17. Complainants’ expert thinks that the Bristol tongue and spring have an 
advantage in that they are more easily assembled with the other parts of the snap 
hook than is the case in prior structures, What have you to say about that ? 

Ans. I think h rect, provided he refers to the assembling of them with the 
hook cle SCriby d in th) pate nti an 1h) t hye monnel therein specified . but they can 
not be assembled with the bodies of snap hooks which were then known in the 
prior art, to any better advantage than can (ongues which were also known inthe 
prior art These features of the Bristol patent which relate to assembling the 


parts have nothing whatever to do with the combination referred to in the first 
claim of the Bristol patent, but belonging exclusively to the second claim 
Int. 18. Can the parts which are mentioned in the first claim of the Bristol patent 
, of themselves, more easily assembled than corresponding parts of the prior 
structures 


Ans. Phey cannot, 


Moreover, if it were true that some slight change was gained in 
assembling the tongue and spring through the use of a s7de 
recess, it is equally true that the Palmer and Simmons tongue 
attd the Hull tongue, both with the side recess, taught Bristol 
how to attain that change, leaving him no place whatever for 
the exercise of patentable invention. 


fifth. Vhe Bristol construction “ enables making the hook so that 
it will be less liable to clog by lodgment of dirt or foreign substance 
in the recess of the body of the hook between the cheeks, because 
forming the recess in the side of the tongue, as in complainants’ pat- 
ent, the wall of the recess extends around below the pivot; this per- 
mits making the recess in the hook to receive the head or body of the 
tongue through the back, so that the dirt will readily work through 
the opening below the spring, being protected by the wall around the 
recess in the tongue, as readily seen in Exhibit ‘‘ Complainants’ Snap 
Hook,” whereas in the Judd or Exhibit ** Old Snap Hook,” the recess 
in the tongue is necessarily open at the bottom, hence to properly 
protect the spring there is no opening through the back of the hook, 
hence not the escape for dirt, etc., that there is in complainants’ 


hook.’’ 


2I 
Answer. Mr. Earle now quits the combination of the two ele- 
ments of (1) tongue and (2) spring and discusses another com- 
bination, to wit, the combination of the (1) tongue, (2) spring 
and (3) hook. The ‘ook is not a part of the combination under 
consideration. When we approach a consideration of a com- 
bination of the spring, the tongue and the hook, the mode of 
combining these parts becomes essential; that mode of com- 
bining is covered by the second claim, and complainants’ make 
no pretence that defendants infringe that second claim. The 
whole of this so-called advantage, now attempted to be set up 
by Mr. Earle, concerns the hook or snap-body. Let it be 
confined to the combination of the tongue and spring: then 
whatever advantage results from a recess having an opening 
beneath the spring is clearly found in the Judd patent; and 
whatever advantage results from a protecting wall around the 
recess is found in the patent of Palmer and Simmons and that 
of Hull. The additional feature discussed by Mr. Earle is a 
hole or opening down through the 4oo0&, with which this claim 
~- has noconcern. ind for that matter, Mr. Bristol was not 
the inventor of such a hole down through the body of the 

hook, for it is to be found in the patent of C. S. Abeel, No. 


41,131, dated January 5, 1864. . 


Shepard's testimony [ page 25, record | - 


Int. 19. Complainants’ expert thinks that the Bristol snap has an advantage in that 
an opening in the body allows dirt to drop out of the joint. Is or not that 
feature of advantage, if such it be, present in any of the prior patents or structures? 

Ans. It is. Such an advantage ts show: in Exhibit Abeel Patent. 

Int. 20. Does the presence Of absence of such an opening in the body of the hook 
alter or modify the combination of tongue and spring ? 


Ans. It does not. 


This careful consideration of every point of advantage claimed for 
Bristol’s combination of tongue and spring shows clearly, as defend- 
é ants believe, that there was no patentable invention whatever exer- 

cised by Bristol in combining the tongue with the spring, and that 
consequently the first claim of the Bristol patent in suit is wholly 


null and void. 


[NN lls 
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THE ONLY POSSIBLE CONSTRUCTION OF BRISTOL'S 
FIRST CLAIM: LEAVING IT SEMBLANCE OF VAL- 
IDITY. 


The claim ts: 


“The combination of the tongue (¢g) with the spiral spring (Fig. 4) 
“ vhen the spring works on the torsion principle and rests in a recess 
-“ vas rv) in the rear end of the tongue, substantially as herein des- 


sé 


cribed.”’ 


Earle's testimony | page 19, record |: 


The claim is not for a recess broadly, and spring arranged therein, so as by its action 


to close the hook, as that was well known tn the state of the art and shown in the draw- 


ings and models of the U.S, Patent Office prior to the granting of the patent to Bristol. 


It isa peculiar recess, di signated as *’ &, substantially as described in the specification 
and drawing which form a part of the specification, and as I have already mentioned. 

Int. 4. I infer then, that if you agree with Mr. Shepard in understanding the first 
claim of the patent, to include any form of swinging tongue so mounted as to be capable 


of oscillation and having a spiral spring working on the torsion principle, and resting ina 


to Int. 4, in which he says he 


, 


recess of any form, you would agree with him in his Ans. 
finds substantially the same combination in the exhibit Hull Patent, and exh’bit Palmer 
and Simmons Ratent and the exhibit Judd Patent of 1864. Is this inference correct ? 

j ‘ . 

Ans. Itis. And that state of the art is what I endeavored. to state in my previous 
examination, and as exhibited by the Judd Patent, that is, Complainants’ Exhibit Old 
Snap Hook 

Int. 5 Mr. Shepard is.asked by Int. 6, “ Suppose a more limited construction of that 
first claim, wherein the form of the recess in the tongue shall be made essential, to wit: 


a combination of a tongue having a side recess with a torsional spring in such recess 


Then, is, or not, the combination found in any of the prior patents or exhibits made 


‘ 


under them ?” And heanswers: “It is in the Hull patent, and the exhibit made under 
it, also in the Palmer and Simmons patent and exhibit made under it.” Will you please 
state to what extent you agree with Mr. Shepard in his testimony on this point : 


Ans. If the claim were to be construed as broadly for a tongue having a recess in 


. " ’ ; 7 " . 
its side, within which a torsio ny was arranged, then the Hull patent and Palmer 


and Simmons patent would show such a recess and spring 


It will be seen from the above that complainants concede that 
Bristol’s claim cannot cover either the broad combination of the 
tongue and spring or even the combination of the tongue and spring 
when the spring is in a s¢de recess in the tongue. 

Can it then cover anything more than the combination of the 
tongue and spring when the shape of the recess is precisely what 
Bristol shows, and also when the manner of the combination of 
tongue and spring is precisely that which Bristol shows? Defend- 


ants think not. 


23 


The attention of the court is called to two features of the shape of 


Bristol's recess and to a-third feature which consists in the mode or 


manner in which Bristol's tongue and spring are actually combined, 


to wit: 


- First. The peripheral wall of Bristol's recess (except where it is 
broken away) is round, thereby affording no rest for either end of the 


spring. 


Second. The opening in the peripheral wall of Bristol's recess is 
such as to permit both ends of the spring to project tangentially for- 
ward, this being described in Bristol's specification in language as 


follows: 


“ The spring, Fig. 4, will rest in and be inclosed by the recess r, 
with the two tangential parts 4 and 7 pointing toward the hook a.” 


This construction we again illustrate: 


Sar svo\s Vowwharations re 
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Third. Bristol's manner of combining the tongue and spring is 
| such that the ends of the spring do project tangentically forward. 
Defendants contend that Bristol's first claim cannot possibly have 
any construction broader than one, which will limit it to the posses- 
4 sion of the three features just set forth. 


‘ Authorities on this point : 
In a late case by this court complainant's patent was for an im- 
provement in making carriage-thill shackles and consisted in disposing 


the body of the blank out of a straight line, so as to give a surplus 
of metal for the final formation of the back. In a prior patent this 


surplus was attained by certain downward projections. In another 
prior patent it was attained by sharp lower corners with curved arms. 
In view of this state of the art complainant’s patent was restricted 
by construction to his exact shape of the blank, and the defendant, 


who used a slightly ditferent shape, was held not to infringe. 


Clark v. Beecher Mfg. Co., 31 O. G. 1169, Sup. Ct., 1885. 


In another case before this court where the patent was for a valve, 
the claim was: 

‘The combination of the valve C, stem d@, spring £, adjustable cap 
~D, and pin-hole ae." 

Thereof the court said: 

“The evidence shows that Bailey was not the first to conceive the 
idea of a device tor opening or closing rigidly an automatic valve. 
The same thing was done by means of wedges and screws and other 
devices. [le cannot therefore cover by his patent all the devices for 
producing this result, no matter what their form or mode of opera- 
tion. The claim must be confined to the specific device described in 
the specification arid claim, namely, a pin hole and pin. — If this con- 
struction of the claim be adopted it is clear that no infringement. ts 
shown, for the appellees do not use a pin-hole and pin for holding 
their valve Open OF closed, but a screw, sleeve or cap. 


. _* bd) . . : s ad ><? 
blake v. San Francisco, 5 Sup. Ct. Rep., 692, Sup. Ct., 1885. 


In another case before this court the claim was: 


“T claim the use of a drip-box, or leak chamber, arranged above 
the closet and below and around the supply-cock, substantially as 
described.” 

In defendant's structure “the drip-box is [was] cast on the side of 
the trunk.” Various.devices, more or less closely approaching the 
claim, were found in the prior art, and thereupon the court said : 

“In view of this state of the art the claim must be limited, as 
defined by its language and that of the specification, to a drip-box 
‘arranged upon the top of or over the trunk;’ ‘arranged upon the 
top plate;’ cast ‘upon the cover;’ ‘arranged above the closet.’ ” 
And defendants were held not to infringe. 

Thompson v. Botsslier, 31 O. G. 376, Sup. Ct., 1885. 


In another case before this court the claim was: 


- 


ne 
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“The neck-pad having an inner lining of crimped leather and pro- 
vided with Straps to allow its being fastened to the collar, as herein 
shown and described, for the purposes specified.” 


Complainant's patent described a stuffed pad. 


‘* The thing made and sold by the appellant, which was charged to 
be an infringement of the appellee's patent, was a single piece of 
crimped leather having a piece of sheet metal so shaped as to fit it 
riveted to its upper side in order to stiffen it and preserve its crimped 
form, and provided with straps to fasten it to the collar.” The court 
said that complainant's patent, in order to give it validity, ‘is to be 
construed as a combination consisting of a stuffed pad, having an 
inner lining of crimped leather and straps to fasten the pad to the 
collar,” and held that defendant did not infringe 


loss v. Fisher, 5 Sup. Ct. Rep., Sup. Ct., 1885. 


In another case before this court, where the patent was for an im- 
provement in cultivators, the claim was: 

“The combination of the slotted beam A, shank A, brace-bar C 
and bolt /).”’ ‘ 

The court said: 

‘The evidence shows that the shanks or standards of plows, culti- 
vators and seeding machines, have been used in a great variety of 
forms. * * ®* The patent of the plaintiffs therefore stands on 
narrow ground, and to sustain it it must be so construed as to confine 
it substantially to the form described in the specification.” And de- 
fendant, whose brace was of another form, was held not to infringe. 


Rowell v. Lindsay, § Sup. Ct. Rep, 507, Sup. Ct., 1885. 


In another case before this court, where the patent was for an im- 
provement in plows, the claims were: 

“1. The inclining the standard and land-side so as to form an 
acute angle with the plane of the share , 

2. The placing the beam on a line parallel to the land-side within 
the body of the plow and its center, nearly in the perpendicular of 
the center of resistance. 

3. The forming the top of the standard for brace or draft.” 


There was no reference in the claim to the standard being “ jogged 
into the beam.”’ But the specification so described it. In view of 


the state of the art the court held that the claims must be limited to 
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that case where the standard is ‘jogged into the beam,” and as de- 
fendant’s standard was not thus ‘‘ jogged into the beam,” defendants 
were held not to infringe. 

Prouty v Kuggles, 16 Peters, 336, Sup. Ct., 1842. 

This principle of the construction of claims is clearly stated by 
this court in language as follows: 

‘If one inventor precedes all the rest and strikes something which 
includes and underlies all they produce, he acquires a monopoly and 
subjects them all to tribute. But if the advance toward the thing 
desired is gradual and proceeds step by step, so that no one can claim 
the complete whole, then each is entitled only to the specific form of 
device whicli he produces and every other inventor is entitled to his 
own specific form so long as it differs from those of his competitors 
and does not include them.” 

Ratlway Co. v Sayles, 97 U. S., 555, Sup. Ct. 


There is a certain vicious mode of construction sometimes con- 
tended for, to wit:—that a claim ina patent is to be construed to 
cover everything as to which it is not limited by the prior art. This 
is well negatived in the following: 

“It would be wrong to stretch an invention beyond the legitimate 
bounds of the discovery so as to exclude all other inventions within 


the same field of operation. 
* Ke * . 7 
No one can take something old and apply it in a new way, or in a 
new form, so as to produce a particular result, and be protected be- 
yond the particular way or form or device, and the application which 
he has made.” 
Fuller v Yentzer, t Banning and Arden, 520, Wallace, 1874. Af- 
firmed by Sup. Ct., 4 Otto, 288. 


It is a settled principle of construing a claim for a combination of 
old parts, when that combination is new only in certain matters. of 
detail, that such claim must be limited to such matters of detail. No 
construction can be given to Bristol's first claim which excludes from 


it either of the following features: 


first. A recess for the spring having a peripheral wall affording 
no rest for either end of the spring. 


ed 
a 


Second. Sucha shape of opening in the peripheral wall of the 
recess as permits both ends of the spring to project tangentially 


forward. 


Third. Such a spring and such a combination of tongue and 
spring that both ends of the spring do project tangentially forward, 
one end bearing against the underside of the tongue proper, and the 
other end against the hook body. 

Shepard's testimony : 


7 and 8, pages 25, 26 of record.) 


/ 


(Sx Ints. 6. 


DEFENDANTS DO NOT INFRINGE. 


It has just been shown that in order to leave Bristol's first claim 
even a semblance of validity, his combination of tongue and spring 
must be limited to such a shape and combination of parts as has the 


following features : 


First. A recess for the spring having a peripheral wall affording 


no rest for either end of the spring. 


Second. Sucha shape of opening in the peripheral wall of the 
recess as permits both ends of the spring to project tangentially 


forward. 


Third. Such a spring and such a combination of tongue and 
spring that both ends of the spring do project tangentially forward, 
one end bearing against the under side of the tongue proper, and the 


other end against the hook body. 


’ 
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In this connection we again illustrate :— 


BRISTOL'S COMBINATION. 
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Compare with this— 


DEFENDANT'S COMBINATION, 
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A very brief comparison of defendant's combination with that of 
Bristol, is sufficient to show that defendant's combination has neither 
of the three features of: limitation above specified, tor— 


First. Defendant's recess for the spring has a peripheral wall af- 
fording a rest for one end of the spring. . To that end this recess is 
not round, as in the Bristol snap, but is oblong, so to speak, to the 
end that in the lower part there may be a rest for one end of the 
spring. <A round recess, like Bristol's, affords no such rest for an 
end of the spring. 

Second. In defendant's device there is not such a shape of open- 
ing in the peripheral wall of the recess as permits both ends of the 
spring to project tangentially forward. On the contrary, in defend- 
ant’s device the shape of the opening in the peripheral wall of the 
recess is such that only one end of the spring can or does project 


tangentially forward. 


Third. In defendant's device there is not such a spring and not 
such a combination of tongue and spring that both ends of the spring 
project tangentially forward, one end bearing against the under side 
of the hook proper, and the other end bearing against the hook body. 
On the contrary, there is in defendant's device such a spring, and 
such a combination of tongue and spring, that only one end of the 
spring projects tangentially forward, while the other end projects tan- 
gentially backward, and in place of bearing against the under side 
of the tongue proper, it bears against a rest made for it in the rear 
part of the recess. | 


Shepard's testimony, | page 29 record 

Int. 25. If the terms of the first clause of the claim of the Bristol patent be limited by 
construction so as to cover the combination of tongue and spring only when such combi- 
nation as has what is new as compared with the prior art, then in your opinion does or 
not Complainant’s Exhibit Defendant's Snap Hook, embody the improvement or thing 
described in the Bristol patent and recited in the first claim ? 

Ans. It does not, because the features which it has in common with the Bristol snap 
are found in the prior art, 

Int. 26. What experience, if any, have you had in snap hooks, and what acquaint- 
ance, if any, have you had with the snap hook art ? 

Ans. I have been familiar with the manufacture and use of snap hooks of different 
kinds for more than twenty-five years. During the last twelve years I have frequently 
made examinations into the art re lative to snap hooks and prepared many applications for 
patents for snap hooks, and have frequently been consulted with reference to patents 


upon the same. 
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Int. 28. Did you ever, prior to the beginning of the present suit, see or hear of such 
a recess for the spring, or such a manner of combining the spring with the tongue as Is 
embodied in the snap hook complained of : 

Ans. I never did, that is when considered in reiation to the details of construction ; 
but of course the general combination of recessed tongue with a torsional spring is eld, as 
shown by the several exhibits in this case, but in none of these exhibits or elsewhere have 
I ever seen or heard of the peculiar form of recess found in Complainant's Exhibit De- 

ndant’s Snap, neither a snap having such a recess in its tongue and this peculiar form of 
spring resting therein. 

Int.29 <Asthe shape of recess and the manner of combining a spring with the other 
parts shown in the Complainant's Exhibit, Defendant’s Snap Hook, any advantage or ad- 
vantages peculiar thereto ? 

Ans. Yes, it enables the tongue to be formed with a slight projection of its inside, so 
as to cover the opening into the recess to a greater extent than can be done when both 
arms project through said opening. By constructing the spring seat at the rear of the 
pivot in a shght enlargement of the recess which surrounds the pivot, a spring can be used 
in which one of the arms projects buta very short distance, and the spring seat can be 
brought close to the coils of the spring and thereby the coiled portion of the spring is the 
first portion to be deflected, and as the coiled portion is more sprightly in its action than 
the tangential arms, I believe that such a construction will make a little quicker and better 
acting spring than will a spring that has two tangential arms resting upon spring seats 
farther from the coil of the spring. 

Int. 30. Concisely what is the real improvement described in the Bristol patent ? 

Ans. The manner of assembling the parts, and the peculiar construction with that end 
in view. When the parts are assembled the snap is substantially the same in its operation 
and use, as jarlor snaps. 

_ Int, 31. Is that invention, or any part of it, present in defendant's snap hook ? 


‘Ans. It is not. 


The following conclusions appear to be safe and proper. Fersé, 
in view of the prior art there is no patentable invention whatever in 
what is specified in Bristol's first claim. Second, if Bristol's first 
claim be limited by construction to its details of shape and combina- 


tion, then defendant's device does not infringe. 


DAMAGES. 


Defendant's chief proposition under this head is that provided such 
a construction is given to complainants’ patent as leaves it life and 
validity as to its first claim, and provided also that defendants’ snap- 
hook is held to infringe that first claim thus construed, it yet follows 
that only nominal damages should be awarded complainants. This 
proposition can be thoroughly discussed in a discussion of the dam- 
ages awarded by the master and confirmed by the court in the trial 


below. 


The Master reports: 

“The plaintiffs have suffered damages by the unlawful acts of the 
defendants, and in two ways: 

first. Through the enforced reduction in the selling price of their 
goods, owing to the defendants’ competition, 

* * . 7 * * > 

The main difficulty in the case has been in ascertaining the extent 
of this loss or damage, in accordance with recognized rules of law. 

first. As to damage from enforced reduction in price. The net 
price for the complainants’ hooks for the year preceding December 
Ist, 1880, was their list price, less a discount of 50 and 10 per cent. 
On December I, 1880, they increased the discount to 60 per cent., in 
order to recover the market that they were losing on account of de- 
fendants’ competition. 

rom the list prices, both before and after December tst, 1880, 
further deductions were made on account of freight and for cash, the 
items of which, as regards the several sizes of hooks, appear upon 
the complainants: Exhibit ‘ Net Prices.’ 

[he following table shows the net price of the several sizes of the 
plaintiffs’ hooks before the reduction, December 1, 1880, and after 
that time, as appears from the evidence: 


Before After Amt of reduction 

Sizes. Dec. I, t88o, Dec. 1, 1880. per gross 
6 inch and under, $4.36 $3.87 49 cents. 
11/ inch, 5.65! 5.02 63% cents. 
115 inch, 6.05 2 5.36% 69 cents. 
134 inch, 6:46 5.72% 7314 cents. 


ty 
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The defendants, while not denying that the foregoing reduction in 
price was made by the plaintiffs at the time stated, contend that it 
was due, in part at least, to other causes than the competition of the 
defendants’ infringing snap. They refer to the following matters as 
the basis of such contention : 

first. That the plaintifis were introducing a new style or pattern 
of snap at or about the time their sales fell off. I do. not find that 
this had any effect in reducing their sales. 

Second, hat the plaintiffs raised the price of their snaps the lat- 
ter part of 1879. A small increase was made by the plaintiffs in the 
price of their hooks at the time, but I.do not find it had any effect in 
decreasing their sales. 

Third. The competition in the market of different snap-hooks 
other than those made and sold by the defendants. The following 
snaps are referred to under the claim: 

Anchor Snap. 

Middletown Snap. 

Judd & Blakeslee Snap. 

QO. Lb. North & Co. Snaps, Nos. 1 and 2 

Mosher Snap. 

I do not find that the presence of any of these snaps in the market 
during the infringing period had any sensible effect in reducing the 
plaintifts’ sales. 

On the ‘other hand, I do find that a sufficient operative cause for 
such decrease in sales existed in the competition of the defendants’ 
infringing snap. The characteristic feature of the plaintiffs’ snap as 
a finished article by which it acquired its position in the market was 
the side recess in a swinging tongue. This feature appeared in the 
defendants’ snaps, and they were in direct competition with those of 
the plaintifts. This was early recognized by the parties, as appears 
by the circulars issued by them to the trade. Complainants’ Exhibit 
‘December Circular,” under date of December 17, 1870. Defend- 
ants’ reply thereto, under date of January 19, 1880, marked Com- 
plainants’ Exhibit Defendants’ Circular No. 1. 

“T find that the plaintiffs on the first of December, 1880, reduced 
the net price of their snaps to the extent indicated in the above table, 
and that such reduced price continued during the period of infringe- 
ment. That such reduction in price was made on account of a de- 
crease in tlfe plaintiffs’ sales caused by the competition of the defend- 
ants’ infringing snaps in the market 

‘The plaintiffs made and sold from December 1, 1880, to Sep- 
tember 20, ISSL, 7,097 gross of their snaps. Of these, two-thirds, 
VIZ., 5,131 gross, were of the size of one inch and under, and one- 
third, or 2,566 gross, were over one inch. As appears from the 
above table, the net reduction.on snaps of the size of one inch and 
under was 49 cents per gross. Of the snaps over one inch it appears 


, 
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that the bulk sold are of the size of 114 inches The net reduction 
on snaps of this size was 69 cents. It appears that there was a some. 
what larger demand for snaps of the size of 114 inches than for those 
of 13, inches, and I fix 68 cents asthe average reduction on all snaps 
over One inch in size made and sold by the plaintiffs between Decem- 
ber 1, 1880, and September 20, 1881 

The plaintiffs’ damages through the enforced reduction in the sell- 
Ing price of their Snaps cause d by the competition of the infringing 
snap made and sold by the defendants are as follows: 


5,131 gross 1 inch and under—4g cen's per gross, - - $2,5 [4.19 


$4,259.07 
As to the finding of the master the court below says: 


“ The present questions in this case arise upon the defendants’ ex- 
ceptions to the master’s report. He, has reported that * * — the 
plaintiffs suffered damages by the unlawful acts of the defendants in 
two Ways 

Ist. Through the enforced reduction in the selling price of their 
goods caused by the competition of the defendants’ infringing snap- 
hooks, and 

* * . . * 

The master finds that the plaintiffs’ damage in the first of said 
ways was the sum of $4,259.07, and that no part of the reduction 
was due to any of the causes which were named by the defendants, 
the chief one being the alleged competition of different snap-hooks 
other than those made by them. He further finds that a sufficient 
operative cause for such damage existed in the competition of the 
defendants’ infringing snap, and that the characteristic feature of the 
plaintiffs’ snap, as a finished article, by which it acquired its position 
in the market, was the side recess in a swinging tongue, and that this 
feature appeared in the defendants’ snaps, and that they were in 
direct competition with the plaintifts’ article. 

Che two material classes of exceptions are to the effect that the 
evidence did not justify a finding that the plaintiffs’ reduction in prices 
was wholly caused by the competition of the infringing snap-hooks, 
and that the master found in favor of the plaintiffs their dam tge upon 
the sale of the snaps as a completed article containing both patented 
and unpatented features, whereas he should have found the part of 
the damage, if any, which resulted from the decrease in price in the 
patented part of the snap hook. 

Upon the first class of exceptions, the defendants say that during 
the infringing period, other hooks than either theirs or the plaintiffs’, 
having a side recess in a swinging tongue, were in the market and 
helped the competition and helped to decrease the prices. 
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It is to be noticed that the damages which are found in favor of 
the plaintiffs result only from an enforced reduction in prices. The 
plaintiffs have been manufacturing their hook since 1865. Judd & 
Blakeslee and the Middl town Lool Co ar its SUCCCSSOT, have been 
their competitors in) snap hooks since that date, while the snap 
hooks No. 1 and 2 of O. B North & Co, have competed with their 
article for twelve and ten years respectively. No one of these hooks 
ever affected the plaintiffs’ prices. The same is true-of the Mosher 
and Anchor hook, and it may be remarked that there was no evi- 
dence of importance upon the part of the defendants tending to show 
that these other competing snap hooks had an effect in the reduction 
of prices. The defendants claimed that the O B North & Co. hook 
was both a competitor and a plain tnfringer and that therefore, it was 
unjust to visit upon them all the consequences of the infringement. 
It ts immaterial to the issues of this case whether this snap hook is or 
is not an infringement of the plaintiffs’ patent if it has not reduced 
their prices. [fit has not tajured the plaintiffs in this regard, its 
presence in the miurket does not lighten the burden of the defendants 
The next and important exception relates to the fact that the mas- 
ter made no apportionment of the reduction in price between the 
patented and the unpatented parts of the snap- hook 

A harness snap-hook of the general class to which the plaintiffs’ 
article belongs ts a little device consisting of a hook and a tongue so 
actuatesl by a torsional spring that the hook is prevented from disen- 
gagement from the ring to which it mav be attached. A hook is of 
course a necessary part of the device, but the hook part of the vari- 
litterence between 


ous snap-hooks is substantially the same. The diff 

the different kinds of harness snap-hooks consists substantially in the 
methods in which the tongue and spring are constructed and arranged 
with reference to each other and thus the springing tongue, by which 
is meant the tongue with the spring, is the distinctive or characterts- 
tic part of the device. It is not merely the essential feature of the 
plaintiffs’ hook, but it is the essential feature of all snap-hooks of this 
class. I do not mean by “essential” that it is the only important 
part of the completed article, but I mean that.it is the part in which 


. a. 
consists and which makes the difference in the value of ditterent kinds 
of snap-hooks as marketable articles. The essential and characteris- 


tic feature of the plaintiffs’ and defendants’ snap-hooks is a swinging 
tongue with a side recess and the feature makes the article what it 
has been in the market. 

This statement of the nature of the device shows that the principle 
which is involved by the defendants and which is perfectly true when 
apphed to a certain state of facts, is not applicable to the facts in this 
case, the principle being that, when the patented thing is a mere im- 
provement in a part of a device, the proof of damages resulting from 
an infringement must be limited accordingly. The plaintiffs’ snap. - 
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hook is an improvement upon the Judd and other snap-hooks, in that 
it is a new and better way of constructing and arranging the same 
tongue and the same spring and therefore the defendants say that the 
damage must be limited to those which result from the improper use 
of the plaintiffs’ improvement upon the Judd hook. But the Bristol 
snap-hook is not a mere improvement upon the Judd hook. The 
Judd device has a tongue and a spring made and arranged in a way of 
its own, which method makes the article as a marketable article. The 
plaintiffs’ snap-hook has its tongue and its spring made and arranged 
In a certain other way which gives to the device its value as a finished 
article in the market. But the defendants further say that the device 
Is Composed of an unpatented hook and a swinging tongue, and that 
the enforced reduction in price was fully as much upon the hook as 
upon the tongue, whereas the master gave the entire reduction as 
damages, when it was the duty of the plaintiffs to prove and of the 
master to find, if a sufficient basis was turnished for the finding, how 
much of the damage was due to the infringement of the patented 
part. While it is not true that the tongue ts the whole of the device 
or that the hook is not an indispensable part of it, yet the tongue is 
the peculiar and variable and, as has beén said, essential feature in all 
snap-hooks of this class, and the hook is the unvarying feature to 
which the tongue is attached. Both together constitute a snap-hook 
and the patented tongue must, in connection with an unpatented 
hook, be placed in the form of a Snap hook for sale This state of 
facts brings the case within the principle which is stated in Sargent 
v”. Yale Lock Manufacturing Co., 17 Blatchford C. C. R., 244, and 
which is that when reduction of prices in the plaintiffs’ sales ts the only 
element of damage, if the essential feature of the plaintiffs’ structure 
and of the infringing structure respectively is the patented device, 
and the patented device, being only a_ part of the structure, must 
necessarily be embodied in the complete structure for sale, and he ts 
enabled by the presence of such patented device to make his profit 
on the entire structure, and he is deprived, by the acts of the defend- 
ant in selling at low prices infringing structures containing the pat- 
ented device, of the profit which he otherwise would have made on 
the structures containing the patented device which he actually sold, 
‘it seems plain that the defendants’ infringement must be held to 
have caused the entire loss of the plaintiff by the reduction of prices, 
after allowing a proper sum for any other patented device contained 
in the defendants’ structures “and for any other cause which gave 
to the defendant an advantage in selling his” structures 

Kach of the various kinds of snap books had its share of the trade. 
The plaintiffs’ aiticle had its share of success and their prices were 
not interfered with until the defendants appeared with their Snhap- 
hook which contained the plaintiffs’ distinctive feature. In this state 
of facts, the plaintiffs affirmatively claimed that the reduction was owing 
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It is to. be noticed that the damages which are found in favor of 
the plaintiffs result only from an enforced reduction in prices. The 
plaintiffs have been manufacturing their hook since 1865. Judd & 
Blakeslee and the Viiddietown. Pool om OFT its SUCCCSSOF, have been 
their competitors in) snap hooks since that date, while the snap 
hooks No. 1-and 2 of O. B North & Co, have competed with their 
article for twelve and ten years respectively. No one of these hooks 
ever affected the plaintitts’ prices. The same is true of the Moshet 
and Anchor hook, and it may be remarked that there was no evi- 
dence of importance upon the part of the defendants tending to show 
that th other competing snap hooks had an effect in the reduction 
of prices. The defendants claimed that the O B North & Co. hook 
was both a competitor and a plain infringer and that therefore, it was 
unjust to visit upon them all the consequences of the infringement. 
It is immaterial tothe issues ol this cas ee snap hook is or 
is not an infringement of the plaintiffs’ patent “it has not reduced 
their prices. If it has not tnjured the plain! i ts in this regard, its 
preseace in the market does not lighten the burde the defendants 

The next and tmportant exception relates to ihe “i that the mas- 
ter made no apportionment of the reduction in price between the 


patented and the Te parts of the snap- hook 


A harness snap-hook of the general class to which the plaintiffs’ 
article belongs is a little device consisting ol a hook and a tongue SO 
actuated by a torsional spring that the hook is prevented from disen- 
gagement from the ring to which it may be attached. A hook is of 
course a necessary part of the device, but the hook part of the vari- 
ous ee is substantially the same. The difference between 
the different kinds of harness snap-hooks consists substantially in the 
seetiuaila in Which the tongue and spring are constructed and arranged 
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applicable to the facts in this 
patented thing is a mere 1m- 
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hook is an improvement upon the Judd and other snap-hooks, in that 
it is a new and better way of constructing and arranging the same 
tongue and the same spring and therefore the defendants say that the 
damage must be limited to those which result from the improper use 
of the plaintiffs’ improvement upon the Judd hook. But the Bristol 
snap-hook is not a mere improvement upon the Judd hook. The 
Judd device has a tongue and a spring made and arranged in a way of 
its own, which method makes the article asa marketable article. The 
plaintiffs’ snap-hook has its tongue and its spring made and arranged 
-In a certain other way which gives to the device its value as a finished 
article in the market. But the defendants further say that the device 
is composed of an unpatented hook and a swinging tongug, and that 
the enforced reduction in price was fully as much upon the hook. as 
upon the tongue, whereas the master gave the entire reduction as 
damages, when it was the duty of the plaintiffs to prove and of the 
master to find, if a sufficient basis was furnished for the finding, how 
much of the damage was due to the infringement of the patented 
part. While it is not true that:the tongue is the whole of the device 
or that the hook is not an indispensable part of it, yet the tongue its 
the peculiar and variable and, as has been said, essential feature in all 
snap-hooks of this class,.and the hook is the unvarying feature to 
which the tongue ts attached Both together constitute a snap-hook 
and the patented tongue must, in connection with an unpatented 
hook, be placed in the form of a snap-hook for sale. This state of 
facts brings the case within the principle which is stated in Sargent 
’. Yale Lock Manufacturing Co., 17 Blatchford C. C. R., 244, and 
which is that when reduction of prices im the plaintiffs: sales is the only 
element of damage, if the essential feature of the plaintiffs’ structure 
and of the infringing structure respectively is the patented device, 
and the patented device, being only a part of the structure, must 
necessarily be embodied in the complete structure for sale, and he is 
enabled by the presence of such patented device to make his profit 
on the entire structure, and he is deprived, by the acts of the defend- 
ant in selling at low prices infringing structures containing the pat- 
ented device, of the profit which he otherwise would have made on 
the structures containing the patented device which he actually sold, 
‘it seems plain that the defendants’ infringement must be held to 
have caused the entire loss of the plaintiff by the reduction of prices, 
after allowing a proper sum for any other patented device contained 
in the defendants’ ”’ structures “‘and for any other cause which gave 
to the defendant an advantage in selling his” structures 

Kach of the various kinds of snap books had its share of the trade. 
The plaintiffs’ article had its share of success. and their prices were 
not interfered with until the defendants appeared vith their snap- 
hook which contained thé plaintiffs’ distinctive feature. In this state 


. . 


of facts, the plaintiffs affirmatively claimed that the reduction was ow ing 
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entirely to the infringement, and also deny that it was attributable 
in any respect to any of the causes which were suggested by the 
defendants. It has occurred to me that the reduction might have been 
owing in part to the commercial success and enterprise in pushing 
their goods upon the market and effecting sales where the plaintitts 
could not, but no exception was taken to the master’s report on this 
eround, and the suggestion was not made before him, and I do not 
suppose that the principle that the plaintiffs must affirmatively show 
by satisfactory evidence, how much of the damage was attributable 
to the infringement, means that, after he has proved that the infringe- 
ment was the sufficient operative cause of the entire damage and has 
refuted all the suggestions of contributory causes which the defend- 
ant made, he must disprove the existence of all its possible causes 
which might have existed, but which it was not suggested ever did 


exist 


It will be seen from the foregoing quotations that the court below 


found three things established, to wit: 


first. That there was reduction in the price of complainants’ 


eoods practically cotemporaneous with the introduction to the mar- 


ket of defendants’ snap. 
s 


Second. That the reduction in complainants’ prices was: wholly 
caused by defendants’ competition. 


j 


lhird. Vhat the whole market value of complainants: snap was 
due to the presence therein of the feature patented in and by the first 


claim of complainants’ patent. 


THE LAW. 

Seymour v. MeCormick, 16 Woward, 48o, Supreme Court. 
lnxcerpt ; 

‘* Actual damages must be actually proved, and cannot be assumed 
as a legal inference from any facts which amount not to actual, proof 
of the fact. What a patentee ‘would have made, if the infringer had 
not interfered with his rights, is a question of fact and not a judg- 
ment of law.’ The question is not what, speculatively, he may have 
lost, but what he actually did lose. It is not a ‘judgment of law,’ 
or necessary legal inference, that if all the manufacturers of steam 
engines and locomotives who have built and sold engines with a pat- 
ented cut-off, or steam-whistie, had not made such engines, that 
therefore all the purchasers of engines would. have employed the 
patentee of the cut-off, or whistle; and that, consequently, such 
patentee is entitled to all the profits made in the manufacture of such 


steam engines by those who may have used his improvement with- 
out his license. Such a rule of damages would be better entitled to 
the epithet of ‘speculative,’ ‘imaginary,’ or ‘fanciful,’ than that of 
‘actual.’ If the measure of damages be the same, whether a patent 
be for an entire machine, or for some improvement in some part of 
it, then it follows that each one who has patented an improvement in 
any portion of a steam engine or other complex Tlie hine, may recover 
the whole profits arising from the skill, labor, material and capital 
employed in making the whole machine, and the unfortunate me- 
chanic may be compelled to pay treble his whole profits to each of a 
dozen or more several inventors of some small improvement in the 
engine he has built. By this doctrine even the smallest part is made 
equal to the whole, and ‘actual damages’ tothe plaintiff may be con- 
verted into an unlimited series of }> nalties on the defendant.” | 


New York v. Ransom, 23 Howard, 487, Supreme Court, 1859. 
The above case of Seymour v. J\JcCormick was quoted and fol- 


lowed. 


Philp v. Avo i 17 Wallace, 400, Sup. GE. 157 3. 
excerpt: 

“The measure of the damages to be recovered against infringers, 
pre scribed by the act of 1836, as well as by the act of 1570, is the 
actual damages sustained by the plaintiff. * ® ®* In arriving at 


these conclusions the profit made by the defendant and that lost by 
the plaintiff, are among the elements which the jury may consider. 


When the infringement is confined to a part of the thing sold, the 


recovery must be limited accordingly. | It cannot be as if the entire 
thing were covered by the patent.” 


’ ’ y , ‘ a " ™ 
buerk v. Imhacuser, 10 OQ. G., 90’ 


——) 


Johnson, 1876. 

In this case the master, after computing the defendant's profits, 
arrived at the complainant's damages by multiplying the complain- 
ant’s net profit on a single watch by the number of infringing watches 
sold by the defendant. The court in rejecting the master’s report 
said : 1 2 only actual damaves which are proved to have been 
sustained by the complainant that he can in any event recover. It 
is not enough that he may have suffered loss, for he cannot have 
compensation for conjectural losses; the losses must be proved and 
rot guessed at.” 

“It was not made to appear that the plaintiff could have sold his 
watches to the persons who purchas d from the defendants. * * 

* The damages in such a case must be confined to the direct and 
immediate consequences of the infringement, and not embrace those 
which are both remote and conjectural. * * * There is another 


a 


error involved in this assessment of damages, and that is that the 
estimated profit of the patentee embraces not only that derived from 
the sale of the patent privilege, but also the whole manufacturer’s 
profits upon the materials and workmanship of the whole article. 

* * * [n cases where the patent is for a distinct improvement, 
separable from the rest of the article, as in the case put by the plain- 
tiffs’ counsel of a wagon with a patent pole, the rule is‘admitted and 
settled. * * * The same principle is, I think, applicable to a 
case of this kind. The watch is open to the manufacture of every 
one, and it is common to both the plaintiffs’ patented article and to 
the infringing article of the defendant. The wrong which the case 
shows the plaintitf to have sustained ts the use of his invention in the 
making by the defendants of the infringing watches. They have 
taken his invention and used it in making the infringing watches; 
and it is the value of that use, the right to which belonged to the 
plaintiff, that they have appropriated to themselves. For this the 
plaintiff is entitled to recover in damages; but this rule has been 
disregarded and the case does not furnish any evidence which can 
either support the actual finding or form the basis for a correction in 
this respect by the court. The burden in this respect was upon the 
plainttt.” 

Inecrsoll v. Musgrove, 13 O. G., 966, Blatchford, 1878. 


excerpt: 

“The plaintitt sold during the same time 90,554 of the patented 
cuspadores for a sum less by $10,325.84 than the sum for which 
they would have sold at rates which ruled prior to the commence- 
ment of the infringements. The master reports that such reduction 
in price was to a great extent occasioned by such infringements by 
the defendants and other parties; that the infringements by the de- 
fendants occasioned a loss to the plaintiff by the compulsory reduc- 
tion of his prices of thirty per cent. of the $10,325 84, being 
$3,097.76; that such loss was occasioned by reason of the fact that 
the infringing articles contained the patented features of the plaintiff's 
patented cuspadores; and that one half of such thirty per cent. of 
loss was occasioned by each set of defendants 

~ 7 * * * 

The question whether the prices which the plaintiff received for 
his cuspadores were less than those which he would have received 
but for the infringements by the defendants is a question of fact. 
Such also is the question as to the amount of the recuction, and as 
to how much of it was occasioned by the acts of the defendants ; and 
as to how much of it was attributable to the fact that the infringing 
articles contatmed the patented feature of the plaintiff's patented 


cuspadores. 
. * * * * 


7 


su 


It is for the plaintitf to establish by satisfactory evidence, not only 
that a reduction of his prices was caused by the infringements, but 
how much such reduction was; and how much of it was occasioned 
by the acts of the defendants; and how much was due to the fact 
that the infringing articles contained the patented feature of the plain- 
tift's pat nted «¢ uspadores. 

* . - a . 


I am not satisfied with the conclusions of the master on this sub- 


ect The evidence on which thuse conclusions were reached was in 
the shape of estimate, and conjecture, and opinion, and aftorded no 


proper basis for a report of actual damages by a forced reduction of 
prices. The allotment of thirty per cent. of such reduction to the 
infringements by the defendants; and to the fact that the infringing 
contained th pat nted features of the plaintiff's patented 


and of seventy per cent. of such reduction to other 


a 


’ 
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cuspar 
causes, is founded only on the conjectures, estimates, and assertions 
of witnesses, and not on any sound and safe basis of calculation. 


os 2 * * > 


Only nominal damages should have been report din each case.” 


14 O. G., 485, Blatchford, 1878 


“ The argument on the part of the plaintiff ts that at the time that 
the defendants b gan to infringe, the -plamntiff's mop and the mop of 


one Taylor held a monopoly of the market, and were not competed 


ith seriously by other mops, or to an extent which interfered with 
an arrangement which had been made between the proprietors of the 


«> 


_ 


patents covering the plaintiff's mop and the proprietors of the patent 
covering the Taylor mop, whereby the price of these two mops was 
maintained at two dollars a dozen, affording a profit of at least one 
dollar a dozen; that the defendants sold the infringing mop at one 
seventy-five cents a dozen; that the plaintiff had an establishment 
at which he could have made mops enough to fill all ordinary orders 
for mops; that his mop was known and _ his trade established; that 
a use a large falling off in the 
plaintiff's sales; that it was the taking without right of the plaintiff's 
patented Improve ment which enabled the defendants to enter the 
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» market, because the plaintiff's mop and the Taylor mop had sub- 


stantially driven out of the market all other mops, by making it im- 


‘ 


possible to sell such other mops at a profit; that while it is generally 
true that the patentee of an improvement in an article is not entitled 
to the profits on the sale on the whole article, the use is otherwise 
1 matter of fact the improvement so dominates and controls 
the article in the market held as an exclusive monopoly by the 


! 


patentee that the only way in which the article can be sold at all at 
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a profit is through the sale of it with the patented improvement ; 
that the advantage which the defendants gained was a market for 
mops at a large profit, when there was no other form of mop open 
to the public by which they could have obtained any considerable 
sales at a profit, and that the only way to reach a result consonant 
with the substantial justice of this case is to regard the mop as an 
article of commerce under the operation of laws whereby an im- 
proved article will supersede and displace an unimproved one, de- 
stroying the possibility of producing it at a profit, and thus driving 
it out of existence, so that the superior article, by virtue of its supe- 
riority, dominates the market until it in turn gives way in progress of 
new improvements in its kind. 

It is a weak point in the argument for the plaintiff that it assumes, 
without sufficient evidence, that the market for the plaintiff's mop was 
made solely by the fact that the mop contained the improvements 
patented by the plaintiff's patents This would not follow even from 
the fact that the mop with such improvements had driven other mops 
out of the market. nergy, dilligence, business tact, superiority, fa- 
cilities and skill, and fortuitous circumstances, contribute largely to 
the success in the market even of an article which has all the superi- 
ority in its line that is claimed for the plaintiff's mop. In the pres- 
ent case there was an especial element, entirely outside of the plain- 
tiff’s patents, which made the manufacture and sale of, the plaintiff's 
mop grofitable, and that was the combination with the owners of the 
Taylor patent, under which the price of both mops was fixed at two 
dollars a dozen, 

The argument on the part of the plaintiff leads to the conclusion 
that when an article or a machine with a given patented improve- 
ment embodied in it has a controling preference in the market over 
the article or machine which does not embody such improvements, it 
must be conclusively inferred that such preference is due to the im- 
provement, and that the patentee, in case of infringement, is entitled 
to the profits made by the infringer from the manufacture and sale of 
an equal number of entire articles or machines with the number of 
entire articles or machines made and sold by the infringer. This 
would often cause a small improvement on a costly machine to draw 
to itself very large profits, entirely out of proportion to the relation 
existing between the improvement and the rest of the machine, and 
in cases where the unpatented parts of the machine were quite as 
indispensable to the machine as the patented improvement, and even 
more indispensable. The profit on the entire machine would virtu- 
ally become the licensee fee for the use of the patented improve- 
ment. In the case of a machine embodying several patented im- 
provements, an infringement of several patents belonging to several 
different persons, each patentee would claim that it was his par- 
ticular patented improvement which caused the machine to dominate 
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the market, and each would claim the profits of the manufacture and 
sale of the entire machine and damages based on the same principle 
The patentee must, in every case, give evidence tending to separate 
or apportion the defendants’ profits, and the patentee’s damage be- 
tween the patented feature and the unpatented features, and such 
evidence must be reliable and tanvible, and not conjectural or specu 
lative; orhe must show, by equally reliable and satisfactory evidence, 
that the profits and the damages are to be calculated on the whole 
‘alue of the whole macline, 
legally attributable to the 


machine, for the reason that the entire 


—— Pal 


as a marketable article, is properly an 
vatented feature. In the present case the master reports that the 


; 


7 
p 
plaintiff has failed to give such evidence, and I concur with the mas. 
ter in his conclusions. 

The plaintiffs exceptions to the master’s report are all of them 
overruled. 

Those which relate to the admission of testimony objected to by 
the plaintiff (conceding that such objections can be availed of by ex- 
ceptions to the master’s report,) become tmmatertal in view of the 
fact that because the piaintiti failed to Ive adequate evidence as to 
profits and damages the defendants were not put upon their defense in 
that respect, and it is unimportant whether they give competent evi- 
deni cS Gy mar €y idence If the evi lence Dyer ted to is all stricken out 
the defendants are protected by the plaintiff's fathure; they are not 
called upon to report until the plaintiff has made a case. (Black v 
Munson, in this court, per Hunt, |, Jume 19, 1877.)" 

Schillenger v. Gunther, 14 QO. G., 713, Blatchford, 1878 

‘The master also re ports that the c mpl ‘inant 1s entitled to recov- 
er from the defendants a further sum as special damage, on account 


tf the laying of the pavement fot Andrew Dold, which pavement 


‘ 
was laid in the same manner as the city hall pavement, above referred 
to, the proofs showing that said pavement was contracted for and laid 
. } } } : - } ~~ 5 = } ‘ » 
by the defendant in October, 1876, but is not included in any of the 


accounts tendered by him, and that it is shown that the complainant 
rave to Dold a bid or estimate for the said work, and that he was 
underbid by the defencant, and thus damaged to the amount of $Q00. 
exception 21 excepts to the report because it finds that the com- 
plainant is entitled to recover from the defendant special damages on 
account of the laying of the pavement for Andrew Dold, and that 
the proofs show that said pavement was laid in the same manner as 
the city hall pavement. So much of exception 21 as excepts to th 
report of the +O 1), aS special damage, Is allowed Iexception Ze 
before cited, is broad enough to be an exception to the report of thi 
$900, as damages. The remarks before made as to the allowance of 


-rofits, apply to this $900. If entitled, in any event, to any allow- 
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ance of damages in respect to the Dold pavement, the plaintiff must 
show the value of the patented invention, as distinct from the value 
of the rest of the Dold pavement, and can in no event recover as dam- 


ages the entire $900.” 


Sargent v. Yale Lock Mfe. Co., 17 O. G., 106, Blatchford, 1879. 
excerpt ; 

“The plaintiff excepts to the finding of the master that the testi- 
mony of the witnesses, Munger and Cady, does not form a basis 
upon which the mastercan make a computation of the money value of 
the device which the defendant should pay to the plaintiff, for the 
reason that the estimate and opinion of experts IS competent evidence 
of value in cases like the present. Tlie plaintiff also excepts in that 
the master * * does not take into consideration not only the 
same circumstance but the opinions of the witnesses, Munger and 
Cady, and the other circumstantial evidence in the case relating to 
the requirements of the market, the effect of the plaintiff's picking of 
the defendant's lock, the impossibility of substituting any other de- 
vice except the patented device, to serve the same purpose, during 
the period when said patented device was used by the defendant, and 
all the other evidence introduced by the plaintiff. 

x % * 


I think the master was right in rejecting the estimate of the wit- 
ness, Munger, and the general evidence of the witness, Cady.” 


Garrétson v.. Clark, 4 Sup. Ct. Rep., 291, Sup. Ct., 1884. 

This is the mop-head patent involved in the case of the same 
name decided on the circuit by his Honor, Judge Blatchford, as 
above. The Supreme Court confirmed the decision of the court be- 


low, awarding only nominal damages, and said: 


‘The patent was for an improvement in the construction of mop- 
heads, which may be described with sufficient accuracy as an improve- 
ment in the method of moving and securing in place the movable 
jam or clamp of a mop-head. With the exception of this mode of 
clamping, mop-heads like the plaintift’s had been in use time out of 
mind. * * Whena patent is for an improvement and not for an 
entirely new machine or contrivance, the patentee must show in what 
particulars his improvement has added to the usefulness of the ma- 
chine or contrivance. He must separate its results distinctly from 
those of the other parts, so that the benefits derived from it may be 
distinctly seen and appreciated. The rule on this head is aptly stated 
by Mr. Justice Blatchford in the court below: ‘The patentee’ he 
says, ‘must in every case give evidence tending to separate or appor- 
tion the defendant's profits and the patentee’s' damages between the 


hae ae, 


pate nted feature and the unpatente 1 feature S, and such evidence 
a2 6.4 , S deeded pont } : , 
must be reilavDi and tangible, and not conjectura! o specuialtive 5 or 
’ : " 


he must show, by equally reliable and satisfactory evidence, that the 


> 
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profits and damages are to be calculated on the whole machine, for 
the reason that the entire value of the whole machine, as a marketable 
article, ts properly and legally attributable to the patented feature.’ 
The plaintiff complied with neither part of this rule. He produced 
no evidence to apportion the profits or damages between the im 

provement constituting the patented feature and the other features of 
the mop. His evidence went only to show the cost of the whole 
mop, and the price at which it was sold. And, of course, it could 
not be pretended that the entire value of the mop-head was attribut- 
able to the feature patented.” 


Certain principles may be taken to be settled by these decisions. 


Among them.are: 


; . ° ’ 
first It cannot be presumed that a decrease in complainants 
sales is caused by defendants’ competition. And no evidence in the 


nature of conjecture, estimate or opinion is competent evidence in 


this regard. Complainants must furnish actual froof. 

Secona It cannot be presumed that those who purchased goods 
from defendants would have purchased the same goods from com- 
plainants if defendants had not been in the market. And no evi- 
dence in the nature of conjecture, estimate or opinion is competent 
evidence in this regard. Complainants must furnish actual proof. 

Third. ‘Where the patented thing is a mere improvement ina 
part of a device, the proof of the resulting damages must be limited 
to that part, and complainants must furnish actual proof—not con- 


iT cture, estimate or opinion——to prope rly apportion the damages ; 


or 


, 


Complainants must show by proof—not conjecture, estimate or 
opinion—that the whole marketable value of complainants patent d 
article is due to the patented improvement. 


As TO EACH ONE OF THESE PROPOSITIONS THE BURDEN OF 
PROOF IS ON THE COMPLAINANTS 


As already remarked, the court below found three things estab- 


lished, to wit: 
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“* ry. . . . ’ Ad “a? 
First. That there was a reduction in the price of complainants 
soods practically co-temporaneous with the introduction to the mar- 
ket of defendants’ snap. 
Second. That the reduction in complainants’ prices was wholly 


caused by defendants’ competition. 


Third. That the whole market value of complainants’ snap was 
due to the presence thereon of the feature patented tn and by the 


first claim of complainants’ patent. 


Defendants contend that these findings are not warranted by the 
evidence. 

A. A GENUINE DECREASE IN COMPLAINANTS’ SALES IS NOT 
SATISFACTORILY ESTABLISHED. Mr. E. T. Fitch testifies, before 
the Master, (Int. 10, page 53 of record), that-the number of gross of 
the patented Bristol snaps sold by complainants during 1879, was 9,695 
cross. He testifies (Int. 11) that the number of gross sold during 
I8So was 6,914 gross. Defendants’ so called competition began in 
October, 1879, (Bragg’s testimony, before the Master, Int. 11, page 
41 ofsrecord). Complainants reduced their prices in December, 
18S8o. (litch’s testimony before the Master, Int. 2, page 53 of record). 
As appears by Mr. Fitch’s testimony, complainants’ sales in 1880, 
fell off 2,781 gross, as compared with their sales in 1879. But there 
is no evidence that complainants’ sales in 1879 were not abnormally 
high. There is evidence showing that they were, mf. &. fF. Fitch, 
testifying on the merits of the case, December 23, 1880, (Ints, 3 and 
4, page 14 of record,) gave the number of patented snaps sold by 
complainants from tlre date of the patent in suit to that date, Decem- 
ber 23, 1880, as thirteen millions. An examination of E. T. Fitch’s 
answer to X-Int. 117, (pages 63, 64 of record), in the evidence be- 
fore the Master, discloses the fact that between Ox tober - IS79, and 
December 23, 1880, complainants made and so!d 1,395,792 of these 
snaps, Which taken from said tetal of thirteen millions leaves 11,604,- 
208 snaps made and sold by complainants since the date of the pa- 
tent, May 16, 1865, and prior to the beginning of defendants’ compe- 
tition, October 1, 1879, a period comprising 187 months, giving an 
average monthly sale of 62,054. 


A turther examination of Mr. Fitch’s answer. to said x -Int. thé 
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shows that between October # 1570, and December I, ISSO. com- 
plainants sold 1,316,592 of these snaps, giving an average monthly 
sale of 94,042, which exceeds the prior average monthly sales by 
fifty per cent. 

This evidence is conclusive to show that as compared with the 
general course of complainants’ business prior to the beginning of de- 
fendants’ competition, there was no actual decrease in complainants’ 
sales during that competition. The said evidence further goes to 
show that complainants’ sales of 9,695 gross of snaps in 1879 was 
abnormally high; and that the sales of 1879 standing alone furnish 
no proper standard of comparison in an endeavor to ascertain whether 
there was in 1880' a falling off of complainants’ sales as compared 


with the regular and normal amount of their prior business. 


’ 
rs) 


8B. DEFENDANTS’ SALES WERE CLEARLY NOT THE WHULE 
CAUSE OF THE DECREASE IN COMPLAINANTS’ SALES. In E.. T. 
l‘itch’s testimony before the Master, (Int. 10, page 53 of record), he 
SaVS that complainants sold 9,095 gross of Snaps in 1579, and (in Int. 
[1, same page) he says that they only sold 6 914 gross in 1880, mak- 
ing a decrease in 1880, as compared with 1879, of 2,781 gross. If 
defendants’ sales of snaps were the whole cause of this decrease, 
clearly defendants must have sold the same number of infringing 


snaps in 1880, to the very customers that have bought of com- 


’ 


plainants in 1879. Defendants’ Exhibit List of Sales (page 94 of 


record) gives every sale of snaps made by defendants between Octo- 
ber 20, 1879, (when they commenced selling snaps) and September 
4 4 ‘ ' 


21, 1881, (when they 


ww 


stopped selling snaps) ; this exhibit not « nly 
give the zvfringing snaps, but a// the snaps, of a// hinds made and 
sold by defendants. Of course it scives each separate sale for the 
year ISSO. The amount thereof is 2.1158 Cross, falling short of com- 
plainants decrease of 2,781 gross by the amount of 663 gross, or 


5.472 snaps. These sales of 2,118 gross of snaps by defendants in 


ISSo, include not only infringing snayq 


Ds, but others in qu intity as well. 


For A. N. Bregg testifies (Ints. 3, 4, 5, 6, pages 50, 51 of record) that 
more than one-sixth of defendants’ snaps had no side recess But if 
all these snaps of defendants be considered as infringing snaps, it is 
still perfectly evident that this decrease of sales in 1880 was not 
wholly attributable to defendants’ competition. There is at least an 


unexplained void of 95,472 snaps 


¢ 
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It appears by Mr. Fitch's testimony before the Master (Ints. 25, 26, 
page 55 of record), that of the nin ty ditferent concerns to whom de- 
fendants sold snaps, first and last, one-third thereof were never cus- 
tomers of complainants. It is a reasonable inference from this testimony 
of Mr. Fitch that one-third of defendants’ snaps sold in 1880, were 


sold to parties who were never customers ¢ f complainants. Defend- 


ants’ sales of snaps of all kinds in 1880 were 2,118 gross; one-third 
of this is 706 gross, which, as we have just seen, may be reasonably 
inferred to have been sold to parties who were never customers of 
complainants thereby reducing the number of defendants’ snaps which 


reasonably nucht pe estimate | to bean been sold to complainants: 
customers in 1880 to 1,412 gross, which is only about one-half of 
complainants decrease Gf 2,781 gross in 1880. From this it clearly 
appears that the decrease in complainants’ sales in 1880 was not 
wholly, nor in the major part, attributable to competing sales made 


by defendants. 


C. THE CIRCUIT COURT BASES ITS FINDING ON THE OPINION 
OF ONE MAN Phat manis I. f. Fitch, the one man of all the world 
whose opinion ts likely to be prejudiced by self-interest. He testi. 
fies that complainants, in 1880, found their sales decreasing; they 
attributed that decrease to defendants’ competition, and therefore 
lowered their prices. It may be admitted that complainants’ sales 
were 2,781 gross less in 1880 than they were in 1879. It may also 
be admitted that in 1880 defendants sold 1,412 gross of snaps to 
parties who were or had been the customers’ of complainants. It 
does not follow by any logical process whatever that complainants’ 
decrease in sales in 1880 was attributable in whole or in any substan- 
tial part to the competition of the defendants. Other causes are en- 
tirely competent to account for the whole of it. Let us support our 
statement as to this finding of the court below being based upon Mr. 


Fitch's opinion by evidence: 


4.) f , } r Ss ~ y 
Ie § Jeslivi ye f j f elastase, A ea PECOT a 
I Wha ( ‘ } i _ ll 
\n Compe 1 of th mw Sn sn it v the defen 
| , Was re any other « witht n your knowledge for making the « hange 
Ans here was not. 


32. In your Sth and oth answers you say that you lowered the prices of your 

ips because of the competition of infringing snaps by the defendants You mean, 
' + ; c : ; ‘ ‘ " 

| not, that complainants lowered the prices of their snaps because they found their 


: ] - . } . . } , , : , : ° . 
Ss decreasing, ind thev attributed bat ecreas | defendants competition 
P i 


Ans, I do 


This is an explicit admission on the part of the principal complain- 
ant in this suit that to attribute complainants’ decrease to defendants’ 
competition is to base it upon efznzon merely. Now no part of the 
rule of damages in patent causes ts better settled than that conjecture, 
estimate and opinion is not competent evidence to prove such a point, 
because— 

/irst. Complainants do not attempt to say that each one of their 
said previous customers was not also a previous customer of the other 


manufacturers of snaps having swinging tongues. 


ee ne. , ie ee i 4 
Prt, ji § Lestimiony [ page Ol, reCOVA ! 
-Int. 57 I] Ww many, to you! knowl C | the fifty-nine firms mentioned in your 


" ; » ; e ees e} 7 \ ] ‘ ” 
rs'h answer, or of the sixty-three firins men ned in your 26th answer, did not also buy 


1 ’ 5 
" ‘ ett t wy ¥ i +  % t.« ' } . : " " . 
hooks with swinging tongues of he manufacturers than you, prior to the time that 


Second. Complainants do not attempt to say that each and all of 
complainants’ said previous customers did not, during the period 
covered by the accounting, buy their snaps, having swinging tongues, 
of other manufacturers than complainants or defendants, so that it is 
quite as likely that the competition of such other manufacturers was 
he chief factor in decreasing complainants’ sales as it is that defend- 


ants’ Competition had any such effect 


4a4a — af —_ : 
Fitch’s testimony | page 61, record | . 
* ‘ ‘ 
Ins. SS lLiow many, to yout! know ye, Of the fifty nine firms mentioned in your 
1S answer, or of the sixty-three firms mentiot n vour 26 answer, did not, during the 


veredc ry\ the Tt oOuniil DuV si t} ‘ Wilh sWIngINgG tone ics ol olner mManu- 
i¢ i t ‘ ii ' 6 a) 


lhird Complainants do not attempt to say that they did not 
+ . ] 
i 


. ’ . | . ‘ T] »* J et 
during the period covered by the accounting, sell to ea h of their 


said previous customers as many or even more of the patented snaps 
than complainants had previously so ito these same customers. 


45 | 


Fitch's testimony | page 61, record |: 


X-Int. 59. To how many of the fifty-nine firms mentioned in your 18 answer, or ol 

the sixty-three firms mentioned in your 26 answer, did you sell snap hooks with swinging 

tongues having recess in the side, after October, "79, and before September 20, ‘31? ' 
Ans. It is safe to say that we sold to all 


Now with complainants practically admitting that they have not 
lost the sale of a single snap through sales by defendants to parties 
whom they claim as their previous customers, Mr. Fitch’s expression 
of opinion that complainants’ decrease in sales was wholly attributable 
to defendants’ competition, vanishes into thin air. 

It fully appears from all of Mr. Fitch's testimony (Int. 23, page 55, : 
record,) that he has carefully examined complainants’ books for the 
purpose of giving such evidence therefrom as will tend to sustain the 
claim that is now made. It is an irresistible inference that if com- 
plainants’ books showed that during the time of defendants’ competi- 
tion complainants’ sales fell off as. regards the parties to whom de- 
fendants sold, and who were also the previous customers of Com- 
plainants, Mr. Fitch would have been very sure to have produced 
just that evidence. The fact that complainants produced ne such 
evidence even after their attention was pointedly directed to it by the 
cress-examination last quoted, ts practically conclusive evidence that 
defendants’ competition had nothing whatever to do with decreasing 


complamants’ sales in 188o. 


D.- COMPLAINANTS NEW SNAP OF 1880 MUST HAVE HAD AN 
INFLUENCE IN DECREASING COMPLAINANTS’ SALES. Complainants 
put upon the market a new form of snap in the first part of July, 
1880, attempting to substitute it for the established article. Com- 
plainants reduced their prices in December, 1880. It can not be 
otherwise than that the attempt to introduce this new form of snap, 
and to substitute it for the old form in the trade, must have had an 


influence in decreasing their sales. 
ion « tease sae ia &. > 4 j r in il an ae . 
litch’s testimony before the Master | page 62, record |. 
<-Int. 97. Were not your decreased sales due, in some measure at least, to the fact 
that you were attempting to introduee a new form of snap into the market-: 
Ans | do not th nk sO, 
<-Int. o8. Itisa fact, isit not, that W. & E. T. Fitch have been making and selling 
bn) > 
a snap having such a tongue, and spring, and body as that I hold m my hand : 


Ans. It iS, 


(The same is offered in evidence, and marked Defendants’ Exhibit ‘‘New Snap.”’} 


mee 


by you in answer to o4 and 9§ in- 


; terrogatories the snap hooks made and so by W. & E. T, Fitch, the same in construc- 
is Detendants’ Exhil New S i} 
; - 
r \ ‘ | ive 
» . 
‘ -Int. 100 Can you tell how many like Defendants’ Exhibit ‘‘New Snap” you have 
and sould in the period covered by defendants’ acco inting ; 
(Ans I cannot at present 
l) r¢ nd ints counsel reque sts the Witness [oO give, at the next convenient hearing, the 
. $ number of snaps mad nd sold by W & | lL. Fitch like Defendants’ Exhibit ‘‘New 
| Snap, from Oct., 79, up to Feb., 1882, separating the number for each calendar 
\ a 


By this table, defendants’ exhibit Sales of New Snaps, which will be 


found printed on page 96 of the record, it will be seen that this new 
form of snap was practically put upon the market in August, 1880. 
The decrease in price was made in December, 1880. The one thing 


follows upon the heels of the other with the sequence of cause and 


A SPREE: NE EH! BESO DO Og EE I IEE OR a OO OT te EO 


ettect. (Common sense and all « Xx pe rience teaches that to attempt to 
substitute for a well-known an time-tried article of trade, an un- 
known and untried article, must certainly have the effect to decrease 


’ . 
ScliCs, 


“7, lo” a fy» . ; i } , / 2 * . - . 
Jt, as fe Si2IOTIV Oe fore lhe Maste | page OZ. recora P 


‘Int, 104. When did you begin to put snaps like Defendants’ Exhibit ‘*New Snap” 
parke 
\ If mv recollection serves me. it wa ) August or September, 1880 
Int. Tes And that Was tiie very year ¥ ex Ds enc | your first decre ise in sales of 
Was not 


I COMPLAINANTS’ DECREASE IN SALES MUST HAVE BEEN DUE 
IN PART To A PREVIOUS INCREASE IN PRICES. 


Fitch's testimony before the Master | page 62, record |: 


Int. 106. bo the year prece ling (Jc ot a 1579, what were your ye ces and d =. 


ints on these Bristol snaps 
. ' a -_ . ~ 4 a j > » ¢ ] 
(ns | tT} nk from—! should say that they wv » per cent. and ten up iQ Oct Der, 
3/9 | eg It ni > 
‘ f H ° ¢ 
? - . ’ : . 2 ts re) ™ ' gf) 
-Int. 107 You raised from 50 per cent. 10 | cent. 10 in Uctober, 79, up to 50 


en line iota siieneninn inlet ined i tenet nC ee en” ek ke s liaiatiieti ited iets Me ee hk ee ee, ee 


-Int. 110. Is it not a fact that in 1880, when your sales fell off, you were trying to 
your snaps if a greater price than you were pri r to October 20, 1579: 


Ans The price had been advanced. 


ee ea 


ee 


SO 


If an increase in the price of an article does not tend to decrease 
the sales of that article, then all political economists who have ever 
written are mistaken on what they and all the world put as an ele- 


mentary principle. 


I‘, DEFENDANTS SNAP WAS ONLY ONE OF EIGHT SNAPS COM- 
PETING WITH COMPLAINANTS’ [tr IS UNREASONABLE TO ATTRI- 
BUTE THE EFFECT OF THE ENTIRE OMPETITION TO DEFENDANTS 
COMPARATIVELY SMALTI SALES these other competing Snaps 
WweTe=—— 

Defendants’ Exhibit Old Snap. 
ld & Blakeslee Snap. 


Defendants’ Exhibit Middletown Snap 


Defendants’ Lexhibit Ju 


Defendants’ Exhibit Anchor Snap. 
Defendants’ Exhibit Mosher Snap. 
Defendants’ exhibit O. B. North & Co.'s Snap. 
Defendants’ Exhibit O. B North & Co.’s Snap No. 2. 
All these had swinging tongues. All but one had a torsional 
One of 
them, the O. B. North & Co. snap, had the side recess, and is a clear 


spring resting ina recess in the rear end of the tongue. 
. a 
Infringement. 


Fitch a festimon) before lite Master [| page 50, recora | . 


[nt 13 Dut nye ail the time that defendants were selling saps having a side recess 
in a swinging tongue, various other manufacturers, aside from complainants and defend- 
ants, were making and selling snaps with swinging tongues in the same markets of the 


United States with you, wer th y not 
Ans. They were, 
Int. 44. Will you give the names and locations of such of them as you can now 
remember 
Ans. Judd & Blakeslee, of New Britain, Conn., successors to Middletown Tool Co 
of Middletown, I do not recal ny ¢ thers, 


Int. 45 Were not the Anchor Snap Co., of Northteld, Conn., so doing ? 


, 


iny written that concern complaining of infringing of 


Ans. We have some vears since 


<-I nt, i] 1); rneVv evel le sist oT h le up mn any manne 
Ans | supposed they did 
<-Int 48. Is it not within your knowledge that the Anchor Snap Co, were putting 


snaps with swinging torgues in the market during the time that defendants were making 


: 1] ‘ me Bi 
and selling Shay ~ with swinging roncues ving a si le recess 


_ 


iene haul 


vw 
om 


Ans Yes. 
-Int. 49. The Judd & Blakeslee concern were and are very heavy manufacturers of 

snaps, were and are they not? 

Ans. Ido not know. 

< Int. §0. Did George D Mosher, of Birmingham, Conn., make and put snaps on 
the market during the period covered by the accounting ? 

Ans. I do not know that George DD. Mosher did. 

<-Int. 51. Was there a concern at Birmingham that did ? 

Ans. I have understood so, 

<-Int. 54. The snap put in evidence as Complainants’ Exhibit ‘‘ Old Snap,” is one 
of the Judd & Blakeslee make is it not ? 

Ans I so understand it. 


-Int. §5. Can you identify the snap I hold in my hand as a kind of snap made and 


sold by the Anchor Snap Co. during the pert | covered by the accounting ? 
Ans | think it is simular. 
(Snap referred to is offered in eviden ind marked “Anchor Snap.” 
-Int. s¢ Can you identify the snap I hold in my hand as the snap made and sold 


my trie birmingham Concey’nrh) during the yr riot ( Vege dl bey the accounting ? 


Ans I have never seen a snap like that before and cannot identify it. 
(Snap put in and marked ‘*Moshetr Snap.”’) 


Int. 7. Do you not know of still another concern that made and sold snaps with 
Winging tongues curing the pert “ul covered try the accounting ? 
Ans I donot. If the question refers to a snap with a coiled spring 
K-Ent. §8 hese snaps referred to as made by Judd & Blakeslee, by the successors 
f the Middletown Tool Co., by the Anchor Snap Co., and by the Birmingham concern, 
all had coiled or torsional springs, did they not : 
\ns. The first, or Judd & Blakeslee, had. The second, or Middletown Tool Co., as 
I remember it, had not. The third, the Anchor Snap, had, The fourth, the Birmingham 
ip, [ know nothing of, by that designation. 


[nt. 64. Do you recognize the snap I hold in my hand as made by O. B. North & 


( 
\ns. I recognize it as similar to snaps made by O. B. North & Co. 
(Put in evidence and marked as the “‘O. B. North & Co, Snap.”) 
-Int. 66 Phe O. B. North & Co. snap has a recess in the side of the tongue, open- 
ing outward, combined with a coiled spring, which rests in such a recess and operates the 


| 
» } | 
i 


hook and the tongue, has it not 


ected to, first, because the exhibit speaks for itself ; and second, because it ap- 


— 


pears that the exhibit represents a style of hook sold in the market years before the 


period covered by the accounting. } 


7 


Ans. This exhibit snap has, 

<-Int. 69. And do you also desire to be unde rstood that you do not know of such a 
snap as the O. B. North & Co. snap appearing on the market in the last ten years as the 
nake of O. B. North & Co. 


Int. 7o. How late did such a snap appear on the market to your knowledge ? 


Ans | can t say. 


<-Int. 71. Did it appear as late as the period covered by the accounting ? 


2° eae wee 


Ph POD a a hE Ete Ow, 


ee ae ae 


—— 
¢ f * 
ee 


a 


OR i eR ee, Ramee aR 


ft 
, 
5S< 
: al 
Ans. I have no definite knowledge concerning it 
= 4 
, : . 
fit. 73 (an you iv that such a sna L not app ron thie market. such as mad ea 
; ’ . } | - 41 *% t* 
(). B. North mw oh. auring the period Ve! OV th accoun 


Ans i canine 
_ ° ’ } ] . | ? , 
-[nt. e (an You say {} mi yvour own knowle re t| il me sSaies of the shapes Wi hy 


> 

swinging tongues, ma nd sold by manufacturers other than defendants, did not have 
something to do with decreasing your sales of snaps as you have testified 

An I cannot. 
Brage's testimony before the Master. (page 67, record): 

Int. 1 Will you state what snaps, if any, with swinging tongues appeared on the mar- 
ket during the period covered by the accounting ; 

Ans. All those that have been exhibited in court, besides a number of others that 
have not been produced here 

Int. 2. Will you rive he names of such of m as are found, stating the manufac 
turer and the | f ma 

Ans Tack ntity | Sthap> on uked “ Mosher S uy fas as an article made and di by 


(,co0r = 1) Mosher, Birmingh ili, (0 
Judd & Blakeslee snap, known to the trade as Kempshall & Nash patent, manufac- 
tured ans! sold by Tudd & Blakeslee, New Britain, Conn. 


snap 1) irked Niiddletown =. Lp, m) inufactured mn sold hy the Ave ldletown iv y] { O.. 


and their successor. Middletown, Conn. 


; 


That marked ** Anchor Snap,” manufactured and sold by the Anchor Snap Co., North- 
held, Conn. 

Snap marked O. B, North & Co's. snap No. 2, manufactured and sold by O. B. North 
& Co., New Haven, Conn 

Snap marked Defendants’ Sn ip, manufactured and sold by A. N. Bragg & Co, Dine 
Meadow, Conn 

Snap marked O, B. North & Co's, snap, manufactured and sold by O. B North & Co 
New Haven, Conn. 

Snap marked Defendants’ Exhibit New Snap, manufactured and sold by W & E, T. 
Fitch, New Haven. 

Int. 3. Did snaps the same as Complaints’ Exhibit ‘‘ Old Snap,” used at the trial of 
this case on the merits, appear on the market during the pre riod covered by the ace Minting, 
and if they did, by whom and where were they sold 

Ans. Such snaps appeared, and they were made and sold by Jadd & Blakeslee, New 
Britain, Conn, 


‘se 
i 


Int. 5. Has not the O. B. North & Co, snap a tongue constructed with a recess in t 
side, opening outward, combined with a coiled spring that rests in such recess and oper- 
ates between the body of the hook and tongue 


Ans. It has. 


Int. 6. Has it not also a trigger for operating 


the tongue described in C, B. Bristol's 


patent, May 16, 1865 : 

Ans. It has. 

Int. 7. Does the trade, or do consumers or users of snaps, make any inquiry or dis- 
tinction as to the manner of hanging the tongue in those snaps having a swinging tongue ? 

Ans. They do not, except that they do not consider a snap with a detachable rivet as 
similar to’one that has not, 
Tes : » and will vou state whether'the different kind . om h awine 
nt. 15. Can you and will you state whether the different kinds of snaps with swing- 


. . 4 
ing tongues were sol {inthe m irkel, during the period covere 1 bv the accounting In one 


i LT  .— - TL 


OL TT ate 


> 
in call ilieineeerieeeeenseece celina 
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55 
ene! il competiti nn. or whether there wa nv <r 1} competition bhetw . lai ’ 
ik ’ ‘ ‘ \ ‘ -% «<a : ; s &! Ht} Ci 1) ure ’ e¢ N compiainants 
Mi Vours 
Ans. We understood and so now understand that all the snaps were in the same com- 
‘ ] } ‘ } | | a . ; «ft 
petition, and have neve nderstood that 1 competition between us and the so-called 
? ’ ] ‘ , } ] ; e} ; ? ; ; 
Bristol sn ip Was any more marked than the « named styles that have been produced 


The court below, in passing upon this point, finds, in substance, 
that the competition of these othér snaps than defendants, had no 
effect in decreasing complainant's sales during the time that defend- 
ants were in the competition, for the reason, as given by the court, 
that the competition of these seven other snaps was a settled matter 
which had existed for several years. The court below is mistaken as 
to the fact; the Mosher snap, the Anchor snap, and the Judd & 
Blakeslee snap of the Kempshall patent, were all new competitors, 
and this appears inferentially at least in the examination of the evi- 
dence. Moreover, the court below makes this finding as to the set- 
tled condition of the competition before defendants came into it, 
simply upon Ek. T. Fitch's efevzon in that regard; for he savs 
definitely, in answer to X-Int 74, that he has no actual knowledge 


as to the vital point. 


litch’s testimony before the Master | page 59, record] : 


" 


<-Int. 74. Can you say from your own knowledge that the sales of snaps with swing- 


ing tongues, made and sold by manufactures other than defendants, did not have some- 


+ 


thing to do with decreasing your sales of snaps, as you have testified ? 


Ans. I cannot. 


G COMPLAINANTS MAKE NO ATTEMPT TO APPORTION THE 
DAMAGES BETWEEN THE PATENTED PART AND THE ENTIRE SNAP 
HOOK THE ENTIRE MARKET VALUE OF THE SNAP CAN NOT 
POSSIBLY BE DUE TO THE PATENTED IMPROVEMENT. The finding 
of the master and of the court below upon this point is, that the 
entire market value of complainants’ patented snap is due to the 
presence therein of the improvement patented in and by the first 
claim of ‘complainants’ patent. Defendants contend that this posi- 


tion is clearly unsound. 


Complainants’ has two claims, to wit: 
(1). The combination of the tongue g, with the spiral spring 
(figure 4) when the spring works on the torsicn principle, and rests 


54 


in a recess (as 7) in the rear end of the tongue, substantially as 


herein described. 
(2). The combination of the fulcrum-pin ~ with the tongue g, 
when the pin #, is cast in one of the ears and the recess or cavity is 


fitted to be closed substantially as herein described. 


liarle's testim Ly, (compl S éXvp. rt) | Pprgeé 12, record 


. 4 1] , | ‘ ; ; ‘ i * } . , ] " 

Int. 3 Will vou please ite what the invention is which you find thereim described 
havin y reference to the state of the art in the manufacture of snap-hooks at the time of 
l, , Bee ‘ ‘ j , ~ 2 . i ‘ ] 
the issuing of said letters-patent, if you have any knowledge on that subject. 

a a ! ‘ ‘ | i 2 ’ ‘ 
Ans Phe first part of the invention of Bristol consisted in an Improvement in 


hao) 


the construction of thre tongeu i y nbaikie the recess To! the Sprin r Ih one side of the 


tonyue Instead of peo th) underst Se. Wre eby one of the cheeks on the tongue Was dis- 
pensed with and the TY | he pivot 7} Wh oht be avoided. as in molding the Bris. 
tol fongu with the side re ss, the pivot hole int attern would leave a core inthe sand 
to form a@ piv hole in the t , so that the coil of the spring would be introduced into 
the recess in th toncue atthe sid Phe tirs um of the patent is fora tongue con- 
structed with the cess in the sid combined with a coil spr ng which rests in said recess, 
und operating b en th dy of the h nd the tongue, as T have described. 

Bir cond part of the imps verment relate pan liprovement in thre construction ol 
the body of the hook whereby the drilling of the cheeks for the pivot, and the introduc 

noof i Phe pen ni pivot, Wials LVoOl lect, Phiuis iMprovement Cir sisted In casting the 
cheeks of the shan! sper ul from what was to be their condition in the complete hook, and 


with a stud ri | rum prin cast on one of the cheeks but no! extending to the other, the 


} ‘ 4] ' ; ‘ } | . . ‘ } ! , } | 

eng h of the stud being no vreater than the space hetween the cheeks when he hook ts 

complete Phe tongue having a transverse perforation corresponding to the stud or fulerun 

{) hyo i Cobre a thal i - t if ist yo Path bh 4 ) thy’ | << a siti ¢ ‘ if l- 

| ‘ ] : } | ? j ? ' oa 
pint, Wilds prictt d between the cheeks of the shank or body of the hook onfothe fulcrum-pin 
| } ¢ | ' ‘ " ' ai ‘ 

and the } thre Checks of the Hank were ress ij oward each other so as toretain the tor gue 
ti : 11] ' i} ’ ' . o boas ‘ + } +] : } | " *? 

Lgreerda tiie ruicrum pin ritis Tit rovement is the mnvention recited in the second ciaim. 


* ‘] ' . , , —. , <_<. ee ~~ , 
Int } Please look at the s1 Ape! Oks marked ¢ OMplamMants Exhibit “( Ompimainants? 


Snap-tlook,” and say whether or not they correctly represent the improvements which you 


“4 ' ' ! . ] ] i+ 1 ; 
Ans. Dheyv do correctly re present the two tmprovements Gescriisx d and claimed in the 


Bristol patent, and which T have d scribed in my last answer 
The court can readily see by its own observation that there are two 
distinct improvements described and claimed in con plainants’ patent 
in suit. One is the combination of the tongue and spring, which has 
been alone discussed so far, and the other is the obviously much more 
important improvement which enables complainants to dispense with 
an independent rivet and with the drilling of the rivet hole in the 
body of the hook. As complainants’ expert truly says, both these 
improvements are present in complainants’ snap hook as made under 
their patent and sold to the trade and to consumers. Clearly and 


beyond argument both of those improvements contribute to the mar- 


eran ime 


a a 


ketable value of the snap. 


Quite as clearly, as it is believed, the 


second of these improvements is the much more important one ; (no 


pretense is made that defendants’ snap embodies this second and 


more important improvement.) 


Yet the claim of the complainants 


in the court below, and the finding of the court below, is that the entire 


market value of the complainants’ snap is due to the presence therein 


of the minor improvement patented in and by the first claim, ignor- 


ing compleiely any value contributed by the second claim. 


Clearly 


upon this showing alone, the finding of the court below must fail. 


But let us inquire more snecifically into the breadth and real char- 


acter of the improvement of Bristol's first claim 


larle's testimony, (Complt’s expert) 


Int or What ls the sp cial vty mnfac 
; , ns 
of a snap-hoo} ' a. a a 
j ‘ phat poet hy is Ofe Ti lerre i iil i ini” 
, 1 } P 
he manner described in the patent ? 
Ans As I have before stated. it enab! 
‘ @ pyre " . nae " " . _ ' 
revious construc on ot recessed 


; } 
pivot perforation formed in) the proc 


may | voided i’ Ai-O Saves One f tl 
1 ! hen ess metal is w ie f 
parts the spring tf more conveniently arrang 
the recess of the previous hook. By tl 
patent to which I before referred. 
Int 9. Do you find in the comp! 


of the tongue with the spiral spring wher 
rests in a reeess in the rear en lof the 

Ans. Broadly considered, yes; as I 
ne patent 


What is the recess of the 


Ans. ft Is a TECess form i int ONE Slue 


. «Int. IO 


tongue to permit one arm of the spring to pa 

hook while the other end bears upon the tong 
. -Int. ' = Does the recess of the com 

oO} ning for the Spring io pl | ‘ct t} ere from is 
\ns. The opening through which tl 

cess in the side of the tongue, but it is not th 


<-Int. £7. 


: 
} ¢} 


together in normal working order, and the 


| 


Snap-Hook, are assembled tog 
them have ends taking their b 
upon the tongue in substantially the sam: 

Ans Substantially the same; yes, su 


: | 


<-Int. 48. Then the advantages incid 


patent consist do they not substantially, as you 


the matter of casting and a lvantage in the 


ether in work 


earings one et 
Carini ' 


‘i 


When the parts of complainant 


" @YX bit 


| page 14, record |: 


, 


y consequent upon making such parts 
sc of the claim in the patent sued on, in 
tongue to be molded and cast easier than 
ils permits the tor gue to be cast with 
wherely the drilling of the cheeks 

sof the recess in the previous con. 

f the hook ; again, in assembling the 

. lace in the recess than it can be done 


hook or tongue, I mean the Judd 


exhibit. Old Snap-Hook. a combination 


i’ VOrKS on the torsion pr rie pie and 

t 1; but not the recess ‘‘r” of 

ul of the tongue, opening heneath the 

' 7 “ as tO bear p on} the body of the 


nants’ patent mean a recess having an 


’ ; ’ , | ; yf "4 Sea) 7 2 
‘ i tT} COTM) Litwalits pare 
o’ ts is necessarily a part of the re- 
ss died . . i . - 
es } nless it has that opening 


" ’ ? 
, Old Snap-Hook, are assembled 
f complainants’ exhibit, Complainants 
rder, do or do not the springs of both of 


thu body of the hook and one end 


th struction described in the Bristol 


k atthe matter, inan advantage in 


ttiar af TT 7. 1,] ‘ he - 
el i assembiing tne parts : 
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Ixxtract from Judge Shipman’s opinion on the merits: 

“The defendants therefore desire to construe the claim to mean 
‘any form of swing hook so mounted as to be capable of oscillating 
and having a spiral spring working on the torsion principle and rest- 
Ing In a recess of any form in the rear end of the tongue. Upon 
this construction the Judd patent of 1864, and other patents, would 


~~“. >» 


be anticipatory kt 

“The invention of Bristol was in two parts. The first part con- 
sisted in constructing the tongue with a recess upon one side, open- 
ing outward, through which one arm of the spring must project to 
bear upon the hook. In this recess the coil of the spring was placed. 
The advantages of this method of construction were those of econo- 


Ths of material and ease of manutacture. 


tis clear from the above quotations, from the testimony ofc ym plain- 


t 


ants’ expert, and from the opinion of his honor, Judge Shipman, in 
deciding upon a question of infringing, that the improvement of the 


SOR ae ee ey age oe ee alia | =e ee 
Bristol first claim is very slight in its nature, and has to be carefully 


distinguished from devices of the prior art in order to find any dif 


ferences upon which patentability may be based. — Let it be remem- 


57 
bered that complainants’ expert specifically admits in his answer to 
x-Int. 17 of the prima facie case just quoted, that when the two 
hooks are assembled in working order and for use, the Bristol pat- 
ented snap and complainants’ exhibit Old Snap are substantially the 
same in appearance and function. Moreover this clearly appears 
upon the most cursory examination of the two structures. Let it 
further be remembered that in testifying upon the merits of the case 
complainants’ expert sets out the utility of the improvement of Bris- 
tol’s first claim as having wholly to do with casting or assembling the 
parts, and that his honor, Judge Shipman, says specifically thereof : 
“The advantages of this method of construction were those of 
economy of material and ease of manufacture.” 


But in the face of this explicit testimony on complainants’ part, 
and in the face of this explicit finding of the court below as to what 
constituted the utility inherent in the first claim of the Bristol patent, 
complainants, in trying the question of damages, abandoned this 
position entirely, claimed that the whole market value of the snap in 
the consumers’ hands was due to the slight improvement of this first 
claim, and, more strange still, the circuit court allowed that pretense. 
Let us examine the evidence upon this point, in trying the question 


of damages. 


oar P — . ; o— i ae aT 
Fitch's testimony, | page 54, record | . 
Int. 14. In what feature of the patent does the value of the patented snap as a fin- 
ished article reside? I mean the feature that gives it its market value over snap-hooks ? 
Ans. In the tongue. 
| Page 59, record |: Cross- Examination. 


<-Int. 75. Will you state fully, apropos of your 14th. answer, how, “as a finished arti- 


cle,” the peculiar and patented tongue of the Bristol snap gives the snap its market value ; 
how, as a finished snap, does it differ in operatior from Defendant's Exhibit Old Snap ? 
] 


Ans. Without it the snap could have no commercial value. I am not familiar enough 
with the Exhibit Old Sn ip to tell how ft differs : we have not it here. 


<-Int. 76. Will you fully explain how a side recessin the tongue, opening outward, as 
in the tongue of the snap in the Bristol patent gives the snap, “as a finished article,” its 


' 


marketable value ? 

Ans. As I said before, it, the hook, has no value without the tongue. 

<-Int. 77. The same is true of the Anchor snap, the Mosher snap, and the O. B. 
North & Co. shap, 1s it not ? 

Ans. It may be. 

<-Int. 78. Do you mean by your last answer but one, the snap-hook is inoperative if 
the tongue be not present ? 


Ans, It is inoperative for its design and purpose, * * 
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The attention of the court is directed, in the frs¢ place, to the 
point that Mr. Fitch attempts here to maintain, not that the improve- 
ment of the first claim, which is a certain peculiar combination of the 
tongue and spring, gives the Bristol snap its marketable value over 
other snap hooks, but that the /oxgue, and the tongue alone, gives 
that marketable value. The attention of the court is directed, in the 
second place, to the point that Mr. Fitch is utterly unable to give any 
facts or reasons whatever to support his efzxzzon that the marketable 
value of the bristol snap resides in the tongue. But let us consider 


the remainder of complainants’ testimony on this point. 


: 4 , °c sone ; 4 -” _ ‘ 4» . - 
kiarl S Li SLIUONA Cll QUaHaves, page oz. recora | ° 


Int. 1 Are you familiar with the Bristol patent of May 16, 1865 ? 
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any more marketabie vaiu U tHe siiap as ‘a finished artic! than the body-hook does ? 


(Objected to, that th 


7 answer would necessarily be a mere expression of opinion as 
i the witness is not shown to know anything of the marketable value of snap- 
n hooks ; moreover, he has already testified fully to all matters relating to this tongue 

that came’ within his proper province, and further, that the evidence sought by the 

question is not rebuttal, and proper only at the opening of the case on this point.) 

- (Counsel for complainant replies to the Objection by calling the attention of defend- 

ants counsel that it is a mere repetition of the question put by him in his cross- 
: examination of Mr. Fitch.) 

\ns. The construction of the body of the hook, which is the subject of the second 
claim of the patent, relates only to the method of putting the parts together. So soon as 
the parts are together the body of the hook has no peculiar advantages to add to its mar- 

LS ketable value over any former hooks; that is to say, such as employed a wire pivot intro- 

duced through the body of the hook upon which the tongue would turn. The peculiar 
construction of the tongue does possess advantages over any previous tongue adding to the 

1 value of the hook asa merchantable article. The recess formed in the side of the hook 

” offers freer and better play for the spring than the previous construction of the tongue. 
Cross-Examination. 

<-Int 7. How long have you been solicitor of patents ? 

f Ans. Thirty years. 

' a, <-Int. 8. In all of that time have you ever been employed in the manufacture and 

, sale of snap-hooks ? 

Ans. No, sit 
‘ <-Int. 9. How many users of the Bristol snap did you ever hear say that they bought 
such snap or prefered it because of its peculiar tongue ? 

. Ans. Don’t know that any person ever bought a Bristol snap besides myself of my 

own knowledge, 
x<-Int. 10. Then you never heard any person say so? 
Ans. No, sir. 
> <-Int. 11, What do you mean by the merchantable value of a snap? 
Ans. I mean the value which it has to me in the snap as | purchase it myself in pref- 
erence to all others, 
X-Int. 12. Have you used all others ? 
r Ans. There are very few snaps that I heve not seen or examined and a large numbet 
. that I have used experimentally. 
<-Int. 13. Then when you use the phrase ‘*‘ marketable value,” or answer that phrase, 

. you refer to such part of the market demand as has been created by your one. Is that so? 
j Ans. I refer to my opinions formed from my own use and to what I have heard others 

, say in regard to the snap. 

' (Objected to so much of the answer as is hearsay.) 

<-Int. 14. The spring of the Bristol snap is the same in construction and operation 
} substantially as the spring of complainants ‘‘Old Snap ? e 
| Ans. Substantially. 

: <-Int. 15. In both snaps mentioned in my last question one end of the spring bears 


against the tongue and the other against the bocy of the snap, does it not? 


Ans. Yes, sit 


HO 


<-Int. 16. In both of them the spring is arranged substantially at right angles to the 
pivot-pin, is it not ? 
Ans. Yes, sir. 

Int. 27. In your s cond answer you say, ‘*So soon as the parts are together the 
body of the hook has ho particular advantages to add to its marketable value over any for- 
mer hooks.” Complainants’ hook-body in the assembled article performs the same func- 
tions substantially as the body in prior snaps, does it not ? 

Ans, It does as I understand the question, 
<-Int. 28. And has substantially the same marketable value, has it not, so far as you 
know | 


Ans. I think it ha 


This testimony, too, utterly fails to present anything in the nature 
of fact to support the proposition that the entire marketable value 
f complainants’ patented snap.is due to that slight improvement 
residing in the first claim of the patent. Moreover, this. testimony 
is utterly opposed to that given by this same witness in testifying 
with regard to infringement as to the utility of the device of this 
first claim, The truth of the matter is particularly and concisely 


stated in the following :— 


? a" > Ny ; , y + a Y . : > ‘4 = * y . 
brage’s testimony on damages, | page OS, recora ¥ 


Int 7° Does the tra i@, O1 do consumers or users of snaps, Make any inquiry or dis- 
‘tfnction as to the manner of hanging the tongue in those snaps having a swinging tongue ? 


Ans, bhey do not: except that thev do not consider a sn ip with a detachable rivet 


as similar to one that has not. 


1. A genuine decrease in complainants’ 1880 sales is not satis- 


factorily established. 


B. Defendants’ sales could not have been the whole cause of the 
decrease in complainants’ 1880 sales, for the whole of that decrease 
was 2,781 gross, while defendants’ 1880 sales of snaps of all kinds: 


a 


infringing and otherwise, was only 2,118 gross (a difference of 95,472 
snaps) and, so far as the evidence shows, only 1,412 gross (or about 
one-half of defendants’ decrease) could have gone to complainants’ 


previous Customers. 
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c. The Circuit Court based its finding on this point solely upon 
the opinion of I. T. Fitch, the ‘principal complainant in this case. 
Such base is untenable. 


Espectally because complainants practically admit that in the 
infringing period they sold to their customers—who were in 
that year also customers of defendants—as many as or even 
more snaps than complainants were accustomed to sell to 
such customers. This is a fatal weakness in complainants’ 


showing. 


D. Complainants’ new snap of 1880 must have had an influence 


in decreasing their sales. 


E. Complainants’ increase in price in the latter part of 1879 


must have had an influence in decreasing complainants’ 1880 sales. 


F. Defendants’ snap was only one of eight competing with com- 
plainants. Defendants’ entire sales were only about one-fourth of 
complainants’. The other seven competing snaps must have had an 
influence in decreasing complainants’ 1880 sales, particularly in view 
of the fact that complainants increased their price in the latter part 


of 1879, and attempted to substitute a new form of snap in 188o. 


G. The entire market value of complainants’ snap can not be 
attributed to the slight improvement of the first claim of complain- 


ants’ patent, for— 


1. Complainants’ snap embodies the improvement of both 
claims. The latter is the more important. The second claim 


can not be ignored in this way. 


tv 


At the trial on the merits, fine discrimination was necessary 
to distinguish the device of the first claim from the prior art, 
it was testified by complainants’ expert and found by the 
Circuit Court that ‘ The advantages of this method of con- 


struction were those of economy of material and ease of 
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manufacture.” Those advantages are manufacturing advan- 
tages; they contribute nothing to market value. That is 
true, and not ten men in the consumers of the 13,000,000 of 
complainants’ snaps know anything whatever of any practical 
difference between Complainants’ Exhibit Old Snap anc the 


bristol snap . 


The only evidence that complainants produce in support of 
this claim consists of the epinzon of E. T. Fitch and his hired 
expert, Mr. [arle, shown, in cross-examination, to have no 


basis cf fact. 
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STATEMENT. 


The suit is brought upon an original patent granted to 


Chas. B. Bristol, May 16, 1865, for an “Improved Snap- 


hor = 


The invention relates to a class of hooks in which the 


tongue is pivoted in a recess between the two cheeks of 


the shank. 


The state of the art prion to the Bristol invention ts 


well shown in appellees’ exhibit ‘“ Old Snap-hook,” in 
which a channe! formed on the under side of the tongue 
between its two pre yecting cheeks serves as the recess In 


which the spring rests. 


The teatures of the Bristol invention now in contro- 


versy. are cmbodied in the irst claim. 


‘What [claim as my invention, and desire to secure by 
Letters Patent, is the combination of the tongue, g, with 
the spiral spring (Fig. 4), when the spring works on the 
torsion principle and rests in a recess (as 7) in the rear end 
of the tongue, substantially as herein described.” 


The main feature of this claim consists in making a re- 


cess for the spring in one side of the tongue, by which 
arrangement (among other good results), one of the 
cheeks is dispensed with, and provision is made for the 
escape of dirt and toreign matter, so that the hook thus 


made “is not only cheaper in consequence of the peculiar f 
recess of the appellees’ patent, but is better than the old | 


snap-hook on which it is an improvement.” 


Record, Dp. 17, tol. 36. 


The appellees became assignees of the patent Novem- 


ber 30, 1865, and soon began their manufacture. This 


improved snap so far took control of the market that the 


sales up to December, 1880, had amounted to thirteen 


millions. 


Record, p. 14, fol. 32. 


Shortly before the bringing of this suit the appellants 


made and put upon the market and sold snap-hooks which 


it is agreed are correctly represented by Exhibit “ Defend- 


ants’ Snap-hook.” 


Record, p. 11, fol. 28. 


It will be noticed that the parties are not at issue upon 
any question of fact. The issue is purely a question of 
law, and involves simply the proper construction of this 


patent, 


It is quite true that it often happens in cases where the 
defendant sets up want of novelty and denies infringe- 
ment, very complicated questions of fact are in controversy; 


not so here. 
As to novelty— 
The appellants’ expert construes this patent as follows: 


‘*] fail to find any limitation either in the specification 
or in the first claim to the combination referred to therein, 
except that the spring shall work on the torsion principle 
und rest in a recess in the rear of the tongue. Any form of 
swinging hook so mounted as to be capable of oscillation, 
and having a spiral spring working on the torsion principle 


nid resting in a recess of an\ form, in the rear end of the 
fongue, would, in my opinion, be the thing or invention 


’ 


described in the patent and specially referred to in the first 


Record, D. £5, fol. 4S. 


If the Court lOTOCCS with the appell ints expert In this 
construction, it is admitted by the appellees that the de- 


tense of want of novelty is established. 
\nd so upon intringement 
It is all plain sailing as far as the facts carry us. 


oe § romipla nants’ counsel! also puts in evidence Snap-Iook 
marked Complainants’ exhibit * Defendants’ Sample,” J. 


J a 


Lt is sereed that this last Exhibit correctly 
represents as CilAISSs oft Snap-Hooks made ana 
sold by the defendants after the issuing of said 


iis ) a ee ee. ae 
Letters Patent, and before the bringing of this 


Rec ord. | : 


But here agai the appellants’ counsel seeks by a short 
tack to steer ciear of infringement by construing the pat- 
ent and the first claim thereof to include as part of the 
combination, a@ pivot-pin cast upon the shank as distin- 


} 


vuished from a pivot-pin inserted through a drilled hole. 


lt they are right in this construction then clearly there 


is no infringement, and if they are wrong then just as 


clearly is the appellant’s hook an intringement. 


And so also as to the minor defense that the combina- 
tion shown is a mere aggregation. It is not otherwise 
urged except in connection with the claim that the patent 
must in its construction be limited to the shape of the re- 
cess, and the argument is, that as ‘‘the shape of the recess 
in nowise affects the operation of the spring,” a mere ag- 


cation results. 


reg 
The sole question, therefore, is as to the true construc- 
tion of the patent, for upon this point hinges the validity 


of the patent, and the issue of infringement. 


APPELLEES’ POINTS. 
FIRST POINT. 


[°pon its true construction this is a valid patent. 


The record discloses that many men before Bristol had 
made snap-hooks. Many men before him had made snap- 
hooks having in combination a shank and tongue and 
spring. Prior to his invention, snap-hooks had been 


made with these three elements in such combination as 


6 


that the spring was inserted on the bottom of a channel 
formed between the two cheeks of the shank, and enclosed 


between the two cheeks of the tongue. 


See Complainants’ Exhibit, “Old Snap- 


Hook.” 


But the record also discloses that Mr. Bristol was the 
first man who ever combined the shank, tongue, and 
spring of a snap-hook in such relation to each other that 
a recess was formed in the side of one of the cheeks of the 
tongue, in which recess, rested a spring to actuate the 


snapping tongue. 


The appellants do not deny this, but they say although 

Bristol’s invention was, in fact, for a combination, one 
feature of which was a tongue having a recess upon its 

. side as shown in the drawings and model, yet the patent 


-may by expert ingenuity be so construed as to cover, 


‘* Any form of swinging hook so mounted as to be capable 
of oscillation and having a spiral spring working on the tor- 
sion principle and resting in ik 7ECESS of any form in the rear 
end of the tonque.” 


Record, page 25, folio 48. 


- 


Because 


‘“The claim does not refer to this particular recess only 
by way of example, it cites a recess (‘fas r”) from which I 
understand that the recess ‘“*r” is one of the many that may 
be employed in order to come within the requirements of the 
claim.” 


Record, p. 24, fol. 48. 


This construction is not admissible. 


ist. There is a presumption of law against a construc- 
tion which will defeat the patent if it fairly admits of one 


sustaining it. 
Adair vs. Thayer, 4 Fed Rep., 442: 


‘* The patent isa grant, and is to be fairly and liberally con- 
strued in favor of the grantee and to effectuate the intent 
of the parties toit. ‘Thisis the settled doctrine in this coun- 


** 


try. 


Corn Planter Patent, 23 Wall, 226: 


. ee 


“The court will give a favorable construction to sustain 
the patent if it can fairly be done.” 


Ames vs. Howard, 1 Sumner, 485: 


per Story J: 


‘Patentees rights are not to be frittered away upon for- 
mal or subtle objections of a purely technical character. 


If the court can clearly see what is the nature and extent 
of his claim by a reasonable use of the means of intrepreta- 
tion of the language used, then the plaintiff is entitled to 
the benefit of it, however improperly or inartificially he 
may have expressed himself.” 


. 
am 


‘he Circuit Court held: 


‘The defendants desire to construe the claim to mean 
‘any form of swinging hook so mounted as to be capable of 
oscillating, and having a spiral spring working on the 
torsion principle and resting in a recess of any form in the 
rear end of the tongue.’ Upon this construction the dudd 
patent of 1864 and other patents would be anticipatory. 

The claim was rather loosely drawn, and did not describe 
the recess as definitely as it perhaps ought to have done, but 
the plaintiffs have refrained from seeking a reissue and 
have preferred to trust their patent to the well-known lib- 
eral rules of construction which have been adopted by the 
Courts of this country, and which seek to give the owner 
of the patent his actual invention, if such favorable con- 
struction can fairly be made. 

The state of the art shows that the placing a spring 
to actuate the Longue in the recess, 7, atl the side of the 
tongue, was the distinctive feature of Bristol's inven- 
tion, and was an improvement upon the Judd 
In whieh 


hook 
‘the spring was inserted in the bottom of a chan- 
nel formed between the two cheeks of the shank and en- 
closed between the two cheeks of the tongue.” ’ 

The rule of cons.ruction is clearly stated by Judge Shep- 
ley in Esterbrook vs. Dunbar, 10 Off. Gaz., 909: 

After suying that technical claims are to be construed 
with reference to the state of the art, so as to limit the 
pritentee to and give him the full benefit of the invention 
he has made, the learned Judge says: ‘The general terms 
and sometimes special words in the claims must receive such 
a construction as may enlarge or contract the scope of the 
claim so as to uphold that invention, and only that inven- 


tion, Which the patentee has actually made and described, 
when such construction is not absolutely inconsistent with 
the language of the claim.’ 

Under this rule the first claim is for a tongue constructed 
with a recess In its side, opening oOutw ard, combined with a 
coiled spring, which rests in such recess and operates be- 
tween the body of the hook and its tongue.” 


Record, p. 23. fel. OO. 


We submit that a fair construction of this description 
and claim as illustrated by the drawings, does not sustain 


the appellants’ theory. 


That this recess ‘7’ 1s cited only by way of example and 


us one of the many that may he mployed in order to come 
within the requirements of the claim.” 


The whole structure involves as one of its essential fea- 
tures the recess in the side of the tongue as shown at “7” 
on fig. 3 of the drawing. No suggestion of any other 


recess for the spring to rest in, can be found. 7Z/zts recess 


es 


can be found and just as easily whether designated as _ be- 
ing “ss, “atr, “asatr, or“asr. Under either desig- 
nation we look for it in figure 3, and find the same recess 


in the same spot every time. 


SECOND POINT. 


The snap-hook of the appellants is an infringement of 
the exclusive rights of the patent under the first claim 


thereof. 


eo 


10 


It 1s evident on Insper tion. 


It is proved and not denied that “in hooks of the same 
size, the tongues, springs and bodies are interchangeable 


in the complainants’ and defendants’ hooks.” 


Record, Pp, 22, fol. 4}. 


The appellants’ expert points out two features in which 


the appellants’ hook “is unlike the Bristol patent.” 


ist. Inthe shape of its recess. 


2d. 


In that only one of the ends of the spring points 


. 
towards the hook. 


pert does not say that the appellants’ hook is 


ci uniuke te escape infringement. 


hardly do,to put upon record an opinion in- 
ng the old Judd hook within the claim of the patent, 
i upon the same page an opinion by the same 


cuding the appellants’ hook from the claim. 


1] 


Besides, it is quite clear that there is no substantial dif- 
terence in the shape of the. recess in the two tongues, and 
that although. one arm in appellants’ hook is not bent quite 
so far around as in appellees’ hook, yet in both, one arm 
of the spring extending through the opening in the recess 
takes its seat on the body of the hook, and the other arm 
takes its seat at a point where it acts against the arm rest- 
ing on the body. The resulting resistance forces the 
tongue into its closed position. 

This resulting resistance is identical in origin, quantity 
and quality, whether the ends of the two arms point in 
the same or in a different direction. And therefore it is, 
that in appellees’ and appellants’ hooks of the same size, 
the recessed tongues and spiral springs of each are inter. 


changeable. 


The Circuit Court on this point rightly held: 


‘The defendants’ hook has substantially the plaintiffs’ 
recess, It differs somewhat in shape, and both ends of the 
spring do not project forward toward the hook, but the re- 
cess has the heretofore described distinctive features-of the 
first part of the invention. It is useless to say, beeause the 
defendants do not have the precise shape of the recess, or 
because both ends of the spring do not point the same way, 
therefore the first claim is not infringed. * * * * * 
Without examining in detail all the objections which are 
urged in the elaborate brief of defendants’ counsel against 
the charge of infringement, it is sufficient to say that in- 
fringement of the first claim is the result of the construction 


which has been given to that claim.” 
Record Ppp- 3 and 32; folios 39, 62. 


, 


IV. 

Itis said by the appellants that the claim infringed upon, 
contains no patentable invention, for the reason that ‘‘ the 
parts mentioned therein. are alone and of themselves iInop- 


erative.” 


Ist. It is not requisite or proper in an improvement of 
this character consisting of two parts each involving a 
new combination of mechanism adapted to perform its ap 
propriate function, that the entire invention should be 
compressed into a single claim, so as to include therein 
the tongue constructed with the recess in the side com- 
bined with a coil spring which rests in said recess, and op- 
erating between the body of the hook and the tongue as 
set forth in the first claim, and a/se the improvement tn 
the body of the hook whereby the drilling of the cheeks 
for the pivot and the introduction of an independent pivot 
was avoided, as set forth in the second claim. 

It is the office of the specification, not of the claim, to de- 
scribe the invention in such “ full, clear, and exact terms,” 
as to enable others to make and use the same. 

The fallacy wh ch underlies the appellants’ theory is 
that it assumes the duty of a claim to be to re-describe the 
invention as set forth in the specification of description. 
This is not so. The office and duty of the specification of 
claims are, to limit and define the extent of the exclusive 
rights of the patentee in the thing invented, not to re-de- 


scribe it in detail. 


lf inasaw-mill, an inventor should construct new mech. 
anism to perform the operation of sawing; and new and 
distinct mechanism to regulate the approach of the 
log to the saw; and still another combination to adjust 
the log so that each board should be of equat thickness; 
and if each of these distinct functions involved new and 
patentable combinations, he might well have a distinct 
claim for each. But upon the appellants’ theory each 
would be inoperative and void; because the frst would 
not show how the log was to be moved toward the saw, 
the second would not show how the saw was to be opera- 
ted, and the third would be open to the objection that it did 
not disclose how the saw was to be operated or the log 


moved. 


The Circuit Court correctly disposed of this objection : 


‘*The defendants «also insist that the claim, if so con- 
strued, is invalid, because if the invention consisted in a com- 
bination of a tongue having a peculiar recess with a spring, 
the form of recess does not affect the spring, and conse- 
quently the claim is for a mere aggregation of parts. 

There must be a combination of spring and tongue, and 
the spring must be placed where it can actuate the tongue. 
The old location was in a channel formed between the two 
cheeks of the tongue. The location was objectionable, not 
because the spring did not cause the tongue to snap easily, 
but because another location would be more economical, and 
would keep the hook more free from dirt. The new com- 
bination was of spring and recessed tongue, the recess being 
so constructed that by means of the new location of the 
spring, a new and beneficial result was attained. It is not 
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material whether the benefit was to the spring or not, but it 
is material that the benefit should be the result of the new 
eombination. The combination in this case does not fall 
within the principle of Hailes vs. Warner, 20 Wall, 353, 
which condemus a combination creating no new effect as its 


results. 


Record, p, 32, tol. 62. 


THIRD POINT. 


The appellants exceptions to the Master's report are 


not valid and were properly overuled. 


The appellants’ exceptions are eleven in number, and 


are of tour classes: 


ist. Those relating to claimed errors in the finding as 
to the number of gross of infringing snaps made and sold 


] 


by the Appr llants. 


2d.. Those relating to claimed errors in the finding as 


] » ' : oem 2 1} 
to the amount of damages sustained by the appellees 


—s 


hrough the entorced reduction in the price ot the appel- 


lees goods, by reason ot the competiton of the appellants. 


sd. Those relating to the claimed errors in the finding 
d ro6 sustained toy the axinelions throswk lone 
as to damayves sustained by the appeiiees, throug 1 Oss of 


profits they would have made by the sale of their shaps, if 


dre 


LS 
the infringing snaps of the appellants had not been on the 


market. 


4th. Those relating to the claim that the Master erred 
in making no apportionment of the reduction of price be- 


tween the patented and unpatented parts of the snap-hook. 


II. 
As to the first class, it is alleged for error, 


“that the Master found the number of infringing snap- 
hooks to be 3,667} gross, when he should have found that 
the same did not exceed 3,000 gross. 


Record, p. 86, fol. 217. 


Upon this point, the Master had before him two EK x- 


hibits, as follows: 
‘CAUTION. 
OrFice oF W. & E. T. FIitcn, 
New Haves, Conn., Dec. 17, 1879. 
(re TAL pied. 

We learn that Messrs. A. N. Brage & Co.. of Pine Mead- 
ow, Ct., are offering for sale Harness Snaps which closels 
resemble and so manifestly infringe Bristol's Patent Snap, 
that we hereby caution vou against dealing in the same. 
We shall, in all cases, protect our rights under the Bristol 


patent. 


Respectfully, 


Ww. & &.. 7. Fase 


‘lrentlemen 2 
[ny reply to thre “bove eirenular of Messrs, W. X K. y 
Fiteh, we here by assure our Customers that the harness snaps 
manufnaetured by us are wot avn infringement of the ** Bris- 
tol Patent,” but are manufactured under a patent owned 
by ourselves, and we are able and will defend ourselves 
and our customers from the ** Bristol Patent - or any other. 
As to our ability to «do Soo, Wi refer to the commercial 
reports or any reliable business firms in our vicinity, 
A. N. BRAGG & CO. 
Pine Meadow, Ct., Fan. 10, 1880, 
A. N. BRAGG, 
R. R. SMITH.” 


tecord, 1). 39, fol. So. 


At the tirst hearine betore the Master, Mr. Drage was 
asked (Int. 67) if he would produce, 
‘fat the next hearing a copy from your books of the list of 


sales of New York snaps during this period, giving when 


vou can, the date of purchase, the name of the purchaser, 


the quantity sold, and the prices at which they were sold.” 


Hlis reply was “ No, sir.” and the ostensible reason as- 


signed was, 


“We object to viving our competitors any Information 


thrat might result in anv wav to the disadvantage of onr 
customers,” 


Record, p. 46, fol. 102. 


The Master then. groped his way as best he could, and 


his finding on this subject ts: 


x. T 
* Shapes 
* Bris. 
OWned 
sel yes 
other. 
Preial 


0. 


‘The defendants commenced the manufacture of snap- 
hooks that infringed the plaintiffs’ exclusive rights, about’ 
the Ist of October, 1879. and ceased to do so about the 20th 
of September, 1881. - During that time, they manufactured 


7 > } 


and sold according to their exhibit ** list of sales” J,0084 
gross of snap-hooks with swinging tongues. I| have been 
embarrassed in ascertaining how many snap-hooks with a 
side recess in a swinging tongue, were made during this 
| riod, owing to the fact that the ditferent styles Or jnit- 


tertis of hooks, made and sold by the di fendants, were not 


listinguishable upon their books. It is difficult to see why 
this was not done, especially as the defendants had early 
notice that the plaintiffs considered them infringers, The 
defendant Bragg put the number of snap-hooks having a 
side recess In a swinging tongue, ial 3.000 gross: but stated 
positively that there was no way to distinguish the different 
st\ les of Srlitps made by the Hi. li did not seem to be at all 
fines cetuated hy an earnest desire to forward the purpose 
of the CHgHIiry, anid ufter carefully Cots dering all the ti sti- 
mony bearing upon this branch of the case, I find that the 
defendants made and sold during the period above named, 
3,667) gross of snap-hooks having a side recess In a swing- 
ing tongue, In Violation of the plaintiffs’ exclusive rights 


under the tirst claim of the Bristol Patent.” 


Record, |). 35, fol. {O. 


The second class of exceptions alleged for error. 


‘The Master erred in reporting that the complainants 


have suffered damage by the unlawful acts of the defend- 
aunts, through the enforced reduction in the selling price of 
complainants’ patented snaps, owing to defendants’ compe- 
tition by selling the infringing snap-hooks; when the Mas- 


& 


ter should have found that no such reduction of prices was 


caused by defendants’ acts.” 


*) 


” 


ls 
And in not reporting that 


‘‘the Judd & Blakeslee’s snap, the O. B. North & Co.'s 
snap (No. 1 and 2), and complainants’ exhibit old snap, 
were all sold in the market of the United States, in com- 
petition with complainants’ patented snaps, * * and 
had effect in decreasing the sales of complainants’ patented 
snaps. * * Also that there is no evidence in this case 
other than that which is matter of opinion, that the sales 
of infringing snaps by defendants, had any effect in decreas- 
ing the sales of complainants’ patented snaps.” 


Record, p. 87, fol. 210. 


s 
ae 


‘hese were issues of fact upon which the conclusion of 


the Master is: 


‘“*T do not find that the presence of any of those snaps in 
the market, during the infringing period, had a sensible 
effect in reducing the plaintiffs’ sales.” 


‘*On the other hand I do find that a sufficient operative 
cause for such decrease in sales existed in the competition 
of the defendants’ infringing snaps.”’ 


Record, p. 36, fol. / 3. 


Iv. 
The third class of exceptions, which relate to alleged 
errors of the Master in estimating damages to the appel- 
lees from the loss of profits that they would have made by 


the sale of their snaps if the infringing snaps of the appel- 


Co.'s 
Dap, 
Pom. 
and 
ited 
Cisse 
iles 


‘1s- 
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lant had not been put on the market, have no foundation 
in tact. 
The Master found that such damages existed, but he 
also found and reported that 
‘the testimony as to cost of manufacture and sale is so 
meagre and indefinite, that I am unable to make any find- 
ing as to the extent of the plaintiffs’ damages from the loss 
of profits they would have made if ullowed to retain and 
supply the market of which they were deprived by the un- 
lawful acts of the defendants.” 


Record, }). 35, fol. Jf. 


Vv. 
The fourth class of exceptions claiming error ts, that the 


Master did not apportion the reduction of price between 


the patented and unpatented features ot the snap-hook. 


First. In this case no such apportionment was de- 


manded. 


The dominant feature in the patented hook which ena- 
bles it to command the market, is its peculiar tongue. It 
is true the hook has other peculiarities of fabrication, 
which enables it to be made more economically than other 
hooks.’ But when made and sent into the market as a 
finished article, for sale, its advantages as a marketable 
snap over other snaps are due to its peculiarity of 


tongue. This economy of fabrication may add to the ap. 


2) 


pellees’ profits, but it adds in precisely the same way, and 
for the same reason, as‘il they bought their material in a 
cheaper market, or having a larger capital bought for 
cash. instead of on credit. Such elements are not entitled 
to an apportionment oi any part of the damages caused 


by a reduction of prices on a patented:article of manutac- 


wre. 


And the appellees insist the law is so, that upon a claim 
for damages resulting from an enforced reduction in 
price, if the patented device is, not a mere subordinate 
appendage, but is a‘dominating feature, the mere fact that 
the stracture in which it is embodied, contains parts, 
other than the patented device, will not avail the appel- 


lant. 


In such case, 1f the plaintiff can satisfy the Court as to 
the amount of the enforced reduction, and that it .was 
caused by the defendants’ competition, “it seems plain,” 
says Judge Blatchford, in Sargent vs. Yale Lock Company, 
17 Llatchford, 244, “ that the defendants’ infringement must 
be held to have caused the entire loss of the plaintiff by 


the reduction of prices.” 


In that case the defendants made the same claim as is 


here made. 


The patent being fora “turning bolt” in a safe lock, 


they insisted — 


2] 


and “That the plarntiff is not entitled to recover the entire 
in 4 umount of reduction enforced by the defendants’ competi- 
I lon, hut only damages occasioned by the effect of t he pres- 
cnee of the infringement; that the burden of proof ison the 
tle plaintiff to fix the value, and to separate the effect of the in- 
fringing devices, that he has failed to do so by any proper 


sed : 
proof and that no busis was afforded to the Master on which 
ac- such damage could be computed.” 
, ' : 4? ‘ : ’ : ’ “9 : 
But as we have above quoted, the Court overruled this 
ts claim, and for the reason— 
in ** That the essential feature of the locks |the snap-hooks}, 
= wus the turning bolt device, [the swinging tongue device of 
side recess and spring], and an essential feature of the in- 
fringing locks |[snap-hooks]|, was the infringing turning 


healt [tongue] device. And as the plaintiff could not sel] 
his turning bolt [tongue] device, unless it was embodied in 
uo lock [hook |, and aus he was thereby enabled to make his 
profit on the entire lock [snap-hook |, and as he was deprived 
by the aets of the defendants from selling at low prices, 
locks [snap-hooks], containing the patented turning holt, 
[swinging tongue| device, of the profit he would otherwise 
have made on the locks [snup-hooks|, he actually sold con- 
tuning the turning bolt [swinging tongue | device, it seems 
plain that the defendants’ infringement must be held to have 
caused the entire loss of the plamntiff by the reduction of 


prices, 


The authority relied upon by the appellants under this 


class of exceptions is /ugerso// vs. Musgrove, 14 Blatchtord, 


s 


543. 

Judge Blatchtord was not satished with the report of 
the Masterin that case and for good reason. The Master 
did not report how much the reduction of price was, or 


when it was made, or how much of it was due to the fact 


Pad 
~ 


that the infringing articles contained the patented feature 
of the plaintiff's patented cuspadore. These, the Judge 
says, were all “ questions of fact,” and he would not accept 


the wild guess of the Master that a certain percentage ol 


damage, “ occasioned by the infringements by the defend-. 


ants and other parties,” belonged to the detendants to pay. 


In the case at bar the Master finds-——and we submit that 


the evidence not only justifies, but extorts such finding. 


ist. The precise. amount of the reduction actually 


made. and when it was made. 


2d. That such reduction was wholly due to the appel- 


lants’ competition. 


5 


3d. That the sole cause of the appellants’ successtul 
competition was because the infringing snap had * the 
characteristic feature of the plaintiff's snap as a fmished 
article, by which it acquired its position in the market,” 
and that it was by reason of the infringing snaps, possess- 
ing this feature, that “they came into direct competition 


with those of the plaintiff's.” 


The Circuit Court in overruling this class of exceptions 
followed the decision of Judge Blatchtord in Sargent vs. 


Vale Lock Co.: 


‘But the defendants further say that the device is com- 
posad of an unpatented hook and a swinging tongue, and 
that the enforced reduction in price was fully as much upon 
the hook as upon the tongue, whereas the Master gave the 
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entire reduction as damages, when it was the duty of the 
plaintiffs to prove, and of the Master te find, if a sufficient 
basis was furnished for the finding, how much of the dam- 
uge was due to the infringement of the patented part. 

While itis not trae that the tongue isthe whole of the de- 
vice, or that the hook is not an indispensable part of it, vet 
the tongue is the peculiar, and variable and, as has been said, 
essential feature in all snap-hooks of this class, and the hook is 
the unvarying feature to which the tongue is attached. Both 
together constitute a snap-hook, and the patented tongue 
must, In connection with an unpatented hook, be placed in 
the form of a snap-hook for sale. This state of facts brings 
the case within the principle which is stated in Sargent vs, 
Yale Lock Mfg. Co. [17 Blateh., C. C. R., 244], and which 
is, that when reduction of prices in the plaintiffs’ sales is 
the only element of damages, if the essential feature of the 
plaintiffs’ structure, and of the infringing structure, respect- 
ively, is the patented device, and the patented device being 
only a part of the structure, must necessarily be embodied 
in the complete structure for sale, and he is enabled by the 
presence of such patented device to make his profit on the 
entire structure, and he is deprived by the acts of the de- 
fendant, in selling at low prices infringing structures con- 
taining the patented device, of the profit which he other- 
wise would have made on the structures containing the pat- 
ented device which he actually sold, ‘* it seems plain that the 
defendants’ infringement must be held to have cansed the 
entire loss of the plaintiff by the reduction in prices, after 
allowing a proper sum for any other patented device con- 
tuined in the defendants’ structures,” “‘and for any other cause 
which gave to the defendant an advantage in selling his 
structures.” 


Record, p. gt, fol. 233. 


The recent affirmance of the decision of Judge Blatch- 


ford in Sargent vs. Vale Lock Coa. | 117 U.S, 5 36), demon. 
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GEORGE C. MCCOY VS. FREDERICK NELSON, l 


] Pleas in the eircuit court of the United States for the district 
of Colorado, sitting at Denver. 


Be it remembered that heretofore and - to wit, the 15th day of 


June, A. D. 1885, came George C. MeCoy, by John C. Stalleup, Ksq., 
his solicitor, and filed in said court his b i of complaint, and sued 
out of and under the seal of said court a writ of sub yrena against 


frederick Nelson; and | the said bill of complaint is in words and 
figures as follows, to wit: 


Bill of Complaint. 
Z United States Cireuit Court, District of Colorado. In Equity. 
GEORGE C, McCoy vs. FREDERICK NELSON. 


To the honorable the judge s of the circuit court of the United States 
for the district of Colorado: 


George C. Me ‘OY, a citizen of the State of Colorado, residing in 
the C1itV ol Denver, in the county ol Arapahoe, in the State of Colo- 
rado, brings this his bill of complaint against Frederick Nelson, a 
citizen of the State of Colorado, residing the county of Arapahoe, in 
the State of Colorado, and In the city of Denve r therein. 

And your orator respectfully represents unto your honors that he 
is the original and first Inventor of a new and useful improvement 
and invention in boots, which are fully and particularly deseribed 
In the letters patent ne reinafter mentioned, and which had not been 
kaown or used before his said invention 

And your orator further represents unto your honors, being so as 
aforesaid the first inventor and discoverer of the said improvement 
and invention, and being also a citizen of the United States, — did, 
upon due plication therefor, obtain letters patent of the United 

States, dated the 14th dary of Mareh, A. D. 1SS2, for the said 
o inv ntion and lmiprovem nt, in due form of law, under the 

seal of the Patent Office of the United States, signed by the 
secretary of the [Interior and countersigned by the Commissioner of 
Patents of the United States, whercbyv was granted and secured unto 
vour orator, his heirs, administrators, and ee or intended so 
to be, for the term of seventeen vears from and after the said date of 
the said letters prank nt. the full and exclusive aro ana liberty of 
making, constructing, using, and vending to others to be used, the 
said invention and improvement, which said letters patent are now 
remaining on record in the Patent Otlice of the United States, and 
by virtue whereof your orator became and was the sole owner of all 
the rights and privileges granted and secured in and by the said 


‘ } } . ; . 
letters patent: which letters patent re in the words and ligures 
following, and which original letters patent and specifications, ready 


in court to be produced, will fully and at large appeat 


GEORGE C. M@COoOY Vs. FREDERICK NELSON. 


“ Unirep STATES OF AMERICA. 
* No. 204,993. 
“To all to whom these presents shall come: , 


“Whereas George C. McCoy, of Denver, Colorado, has presented 
to the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in boots, 
a description of which invention is contained in the Specifications, 
of which a copy is hereto annexed and made a part hereof, and has 
complied with the various requirements of law in such case made 
and provided ; and whereas, on the examination made, the said 
claimant is adjudged to be fully entitled to a patent under the law : 

“Now, therefore, these letters patent are to grant unto the said 
Creorge ©, McCoy, his heirs or ASSIGNS, for the term of seventeen 
years from the 14th day of March, A. D. 1882, the exclusive right 
to make and vend the said inveution throughout the United States 
and Territories. 

“In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
the ldth day of March, A. D. ISS2, and of the fndependence of the 
United States the one hundred and sixth. 

“A. BELL, 


Acting Secre fary of thie Lite rior. 
“Countersigned : 
Prats rit Cdth «* oft Lhe [oni ond Stites of Ane ris :4 


“KE. M. MARBLE, 


(om MISSION: i of Pat nis.” 
(Ifere follows diagram marked p. 6.) 
UNirep Strates PaATent- OFFICE. 
GEORGE C. McCoy. of Denver. Colorado. 


Boot. 


Specification forming part of letters patent No. 254,993, dated Mareh 
14, 1882. Application filed Deeember 21, 188]. (Model.) 


To all whom it may coneern: 

Be it known that I. (reorge C. Met OV, of Denver, in the county of 
Arapahoe and State of Colorado, have invented a new and improved 
boot, of which the following is a full, clear and exact deseription. 

The object of my invention ts the production of a boot of novel 
and improved construction, as hereinafter deseribed and claimed. 

teference is to be had to the accompanying drawings, forming a pxirt 
of this specification, in which similar Jetters of reference indicate 
corresponding parts In all the figures, 

igure Lis a perspective view of my improved boot; Fig. 2 is a 
cross-sectional view of the same taken On the line ww of rie. 2: lig. 
visa plan view of the quarters; Fig. 4 is a plan view of the vamp. 
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Fig. 5 isa plan view of the tongue: Fig. 6 is a plan view of the 
front piece of the boot-leg leading from the Lop of the leg down to 
the lacing, and Fig 7 isa plan view of the outside counter of the 
hoot. 

The sole and heel of the boot are of ordinary form,and the upper 
and counter may be secured to the sole by any of the well-known 
and common means. 

Is represents the vamp; C, the leg, which is formed mainly of the 
quarters dd; and E represents the counter, which is of sole-leather 
and secured Upon the outside of the hoot, iis shown in lig. l. The 
quarters dd are stitched together in the back, ana the scam 18 
covered hy the lap or strip C. In front they are stitched from the 
top down only a short distance, as shown in Fig. 1, and the seam is 
covered by the lap vor strip i ‘The lower curved outer ends ad a of 
the quarters are stitched to the Valnp b,as shown in ig. & by 
forming the leg in this manner the opening F is left in the main 
nidterial of the leg, which opening is to be drawn together when the 
boot is put on by lacing, the hooks ee and the holes ii and the cord 
or string h being provided for that purpose. This opening F is 
closed by the tongue G, of leather, whic hy tongue is of the form shown 

lig. 5, and is stitched on all of its sides to the quarters and tie 
vamp-piece B, thus closing the openings F against all possible en- 
trance of water, dirt. or snow. 

The leg Is provided at the Lap) with the strap q and buckle ) for 
closing the top of the boot tightly around the leg of the wearer to 
prevent the entrance of dirt Or SHOW, 

The counter E of sole-leather, secured upon the outside of the 
leg, protects that part of the boot from being eut and rapidly worn 
from coming in contact with sharp edges and points of rock, which 
makes the boot miore especially ocapies tor miners: use. 

The lacing of the boot is of great advantage to make the boot fit 
and support the foot and ankle. and 1 Lo prevent movement of the 
boot In Walking. Besides, less heavy material is required in making 
the boot, owing to the opening I left in the leg, 

Having thus deseribed my invention I claim as new and desire to 
secure by letters patent.the herein-deseribed boot, eonsisting of the 
vainp b, the quarters d,sewed together in the back and ashort distance 
in front from the top down, and provided with the hooks e, holes 7 
and ii suitable lacing device, the strip ? secured over the said front 
seam, and the tongue (yr, secured to the said leg-pieces and Valbp, 
substantially as set forth. 

GEORGE CELLERS McCOy. 

Witnesses : 

LUTHER S. KAUFFMAN. 
S. A. WHEELER, JR. 


And your orator further represents unto your lonors that 

by virtue of the premises he became and was and is the owner 

of the before-deseribed letters patent, and of the invention and 
improvement therein mentioned and referred to, and of all the rights 
and privileges granted and secured, or intended to be granted and 
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secured, thereby, and that he has invested and expended large sums 
of money and has been at great trouble and CX PCHse in and about 
the said invention and for the purpose of carrving on the business 
of manufacturing and selling boots containing it and making the 
same profitable to limself and useful to the pubhe, and that the 
said invention has been and is of great benefit, utility, and advan- 
‘age, and that boots were made according to the said invention and 
containing it and sold by your orator to the real ndvantage of the 
public, and that the public have generally acknowledged and acqui- 
esced in the validity of the said letters patedil and in the aforesaid 
rights of your orator, and your orator believes that lhe will realize 
and receive large gains and profits thereirom if lufringements by the 
defendant and his confederates shall be prevented, 

Ana your orator further represents Unite VOuUr honors that the 
defendant, Frederick Nelson, well knowing the premises and also 
the rights secured to your orator as aforesaid, but contriving to injure 
your orator and to deprive him of the benefits and advantages which 

might and otherwise would accrue unto him from said inven- 
o tion, after the issue of the said letters puitent as aforesaid, and 

after your orator became the owner thereof as alore said, and 
before the commencement of this suit, as vour orator is informed 
and hbeheves, manufactured, used, and vended to others to be used, 
boots containing and embracing the said Invention, in the said 
county of Arapalioe, in the said district of Colorado, so granted to 
your orator as aforesaid, and of manufacturing and selling them, 
by agents and otherwise, in various places in said district of Col- 
orado. 

And your orator further represents unto your honors that such 
use and sale of said boots have been and are without license or con- 
sent and against the will of vour orator, and in violation of lis 
rights, and an infringement of the aforesaid letters patent, and that 
sald unlawful acts and infringements lave been committed by the 
defendant with full Knowledge of the said rights of vour orator and 
in defence thereof, and that all the said unlawful acts and doings of 
the defendant are 11) dethance of ihe rights acquired by ana secured 
to your orator as aforesaid, and to lis reat and irre parable loss and 
yUry, ania by Which he has been and still is being deprived of 
great gains and profits which he might and otherwise would have’ 
obtained, but Which have been recerved and enjoved by the detend- 

ant by and through his aforesaid unlawful acts and doings. 
10 And your orator further represents unto vour honors that 

he is informed and believes that the defendant has many times 
made and sold large quantities of said boots and is still engaged in 
selling the same, and has a large quantity thereof on hand which 
he is offering for sale, anid thiat he has mide large Cans, profits, and 
advantages from such sales, but to what extent and how much ex- 
actly your orator does not know anil pPravs a discovery thereof, 

And your orator further represents that the use of the said inven- 
tion by the defendant, and lis preparations forand avowed determi- 
nation to continue the same, and his other aforesaid ualawful acts, 
in disregard and defiance of the rights of your orator, have the effect 


GEORGE CC. Mecoy Vs. FREDERICK NELSON, ? 


to induce and encourage others to venture to infringe said letters 
patent, in disregard of vour orator’s rights. 

And vour orator further represents unto your honors that he has 
caused notice to be given to the said defendant of said infringements 
and of the rights of vour orator in the premises, and requested him 
to desist and refrain therefrom, but he has disregarded said notice 
and refused to desist from said intringements, and has continued 
the use, manufacture, and sale of said boots since said notice and still 
continues the manufacture and sale thereof in infringement of said 
letters patent, 

And forasmuch as vour orator can have no relief exeept in this 

honorable court, to the end, therefore, that the defendant 
1] may, if he can, show why vour orator should not have the 

relief herein praved for, and may, upon his corporal oath 
and aecording to his best and utmost knowledge, remembrance, 
information, and belief, full, true, direet, and. perfect answer 
make to the premises and all — several matters and things herein 
before stated and charged as fully and particularly as if separately 
interrogated thereto, and that the said defendant may be compelled 


_ 


to account for and pay vour orator the profits by him acquired and 
the damages suffered by vour orator from his aforesaid unlawful 
acts, and to renderan account of the number of boots manufactured 
and soid by him,and when and where, and to whom they were 
sold, and for what price, and what they cost the defendant ; 

And your orator prays that the defendant may be compelled. to 
account as aforesaid, and that he and his servants, agents, attorneys, 
and workmen, and each and every of them, may be restrained and 
enjorne (| bv the order and Injunction of this honorable court from 
directly or indirectly making, constructing, using, vending, deliver- 
Ing, and putting Into practice, operation, or use, or In anywise coun- 
te rfeiting, or Imitating the said invention Orany par thereof, or any 
boots made in accordance there with, or alike or similar to those 
which he luis hie retofore sole, and that the defendant mayV be deereed 
to pay the costs of this suit, and that Your orator hay have such 

other and further relief as to this honorable court shall seem 
meet and as may be agreeable to equity— 

May it please your honors to grant unto your orator the 
writ of Injunction, Issuing out of and under the seal of this honorable 
court, commanding, enjoining, ane restraining the defendant, lis 
servants, agents, attorneys, and workmen, and each and every of 
them. as 1s hereinbefore in that behalf prayed. 7 

May it please your honors to grant unto your orator the writ of 
subpcena, issuing out of and under the seal of this honorable court, 
directed to the defendant, commanding him by il certain day, under 
a certain po nalty, to be and appear In this honorable court, then and 
there to answer the premises, and to stand and abide such order and 
decree as may be made against lim. 

(Signed) STALLCUP, LUTHE & SHAFRATH, 


Solicitors for Complainant. 


jud 


1) GEORGE €, MeCOY Vs. FREDERICK NELSON, 


Unirep Sratres or AMERICA, | 
: ‘ “ger ge : 

District 0] Colorado. j 
George C. MeCoy, of lawful age, being first duly sworn, deposeth 
and saith that he is the complainant above named; that he has read 
the foregoing bill of complaint and knows the contents thereof; that 
the sme Is true of his OWT) personal knowledge, except as td the 
matters and things therein stated on information and belief, 


13 and as to those matters and things the same are true, as afliant 
verily bel Ves, 
(Srened) GEORGE CL MecCoy, 


Subseribed and sworn to before me this 16th day of June, A. D. 
ISS5. 


[Se 
4 


a) U.S. Dist. Court. ] 
(Signed) EDWARD FP. BISHOP, Clerk, 
By F.W. TUPPER, Deputy Clerk. 


Endorsed: 1244. Cireuit court U.S. Geo. C. MeCoy vs. Frederick 
Nelson. Bill of compl't in equity. Filed Jun. 16, 1885. (Signed) 
Medward EF, Bishop, clerk. Stalleup, Luthe & Shafrath. solicitors for 
coniplainants, 


And the said subpeena.is in words and figures as follows, to wit: 
14 Subpona in Chanee ry. 
a 


Unirep STATES OF AMERICA, | | 
: ; ager ge ° 
District oil (‘wlorado. } 


United States Cireuit Court. Distriet of Colorado. 


The President of the United States of America to Frederick Nelson, 

(greeting: 

You are hereby commanded that vou appear before the judges of 
the cireuit court of the United States of America for the distriet of 
Colorado, at the city of Denver, in said district, on the first Monday 
in August next (it being the 6th day of August, A. D. 1883), to an- 
swer the bill of complaint of ‘ recoree C. Me ‘O”," this day filed in the 
oflice of the clerk of said) court, in said eitv of Denver, then and 
there to receive and abide by sueh jedement and deeree as shall 
then or thereafter be had upon said bill of complaint, upon pain of 
ement being pronounced against vou by default and a decree 
had and entered aceordingly. , 

To the marshal of the district of Colorado to execute and make 
due return. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, and the seal of the 
said circuit court, at the citv of Denver aforesaid, this sixteenth day 
of June, in the vear of our Lord one thousand eitht hundred and 
eighty-three, and of the Independence of the United States the 107th 
year. 

[Seal Cireuit Court U.S.] 
(Signed) : EDWARD F. BISHOP, Clerk, 
By Fk. W. TUPPER, Deputy Clerk. 


—w | 
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Memorandu mn. 


The above-named defendant is hereby notified that unless he shall 
enter his appearance in the office of the clerk of said court, at the 
city of Denver aforesaid, on or before the day to which the above writ 
is returnable the complainant’s bill will be taken against him as con- 


fessed and a decree entered accordingly. 
(Signed) EDWARD F. BISILOP, Clerk, 


By F. W. TUPPER, Deputy Clerk. 


lo Endorsed: Gen. No. 1244. Circuit court of the United 

States for the district of Colorado. In chancery. George C. 
Met OV vs. Frederick Nelson. Subpeena. Returnable to rule day, 
first Monday in August, A.D.1885. Edward F. Bishop, clerk. Filed 
this 16th day of June, A. D.1885. (Signed) Edward F. Bishop, clerk, 
by F. W. Tupper, deputy clerk. Stalleup, Luthe & Schatrath, of 
Denver, compl't’s sol’rs, 


Marshal's JReturn. 


District of COLORADO, 83: 
Denver June 16th, 1883. 

I have duly executed the within writ by personally delivering a 
true copy of the within to Frederick Nelson, at Denver, Arapahoe 
county, Colorado, June 16th, A. D. 1855. 

(Signed) WALTER A. SMITH, Marshal, 
by SIM. W. CANTRIL, 
Deputy Marshal. 


Marshal’s fees: 


Service, 1 person, at $2.00 ea. ..-- s2 00 
Mileage, 1 m., at 6¢., going only -- Ob 
as ian niche ia eee nicsadein S2 O06 


Paid by Stalleup, Luthe & Shafrath. 


Lt Appearance of Defendant. 


And afterwards and on, to wit, the Ist day of August, A. D. 18853, 
came the said defendant, by Messrs Bentley and Vaile, and filed in 
said court and in said cause his appearance herein; and the said 
appearanee is in words and figures as follows, to wit: 


District oF COLORADO, ss: 
In the Cireuit Court of the United States for the District of ¢ ‘olorado. 
In Re Gvrorce C. MeCoy 
— No. 1244. 
FREDERICK NeLson. J 


We do hereby certify that we have been retained by and appear 


STATE OF COLORADO, 


5 GEORGE C. M@COY VS. FREDERICK NELSON, 


in the above-entitled cause for and in behalf of the above-named 
defendant. 


Dated July 31, A. D. 1883. 
(Signed) BENTLY & VAILE, 
ay fendant’s Solicitor. 


| Endorsed : | NO. 12-44. Cireuit court United States, district of 
Colorado. In the Matter of George C. McCoy vs. Frederick Nelson. 
Attorneys’ appearance. M’r. Bently & Vaile, on behalf of defendant. 
Iiled this Ist day of August, A. D. 15s5. (Signed) Kdward F. 
Bishop, clerk, by I’. W. Tupper, deputy clerk. 


17 LD niurrer to Bill of ( omplaint. 


And afterwards and on, to wit, the 5rd day of September, A. D. 
ISS5, came again the said defendant, by Messrs. Bently and Vail, 
his solicitors, and filed in said court and in said cause his demurrer 
to the bill of complaint herehy ana the said demurrer is in words 
and figures ii> follows, LO wit ; 
[nm the Cireuit Court of the Lnited States, District of Colorado. 


ln 
Muity. 


GEORGE C, McCoy, Complainant, 
iis 


freepEernick NEebson. Defendant. 


The demurrer of Frederiek Nelson, the defendant.to the bill of 
complaint of (rcorge C. Met OY, complainant, 


This defendant by p-otestation, not confessing all or any of the 
matters and things in the complainant's bill of complaint contained 
to be true, in-such manner and form as the same are therein set 
forth and alleged, — that the complainant hath not im and by his 
said bill made or stated such a case as entitles lim in a court of 
equity to any discovery from this defendant or to any rehef against 
him as to the matters contained in the said bill, or any of such 

atlers, 
1S Wherefore.and for divers other cood causes of demurrer 
appearing in the said bill. this defendant doth demur thereto, 
and humbly prays the judgment of this honorable court whether he 
should be compelled to make any further or other answer to the 
said bill, ana pPravs Lo be hence dismissed with lis COsts anil 
cherges In this behalf most wrongfully sustained. 

Dated September 3, 1883. 

(Signed BENTLEY & VAILE, 
Nolicitors for 1) ft. 


oO © 
AS 


County | Arapahoe, } 


I'rederick Nelson, of said county, of full age, being duly sworn ae- 


cording to law, saith that the foregoing demurrer is not interposed 
for delay, but in good faith, for the causes therein set forth. 


(Signed) FRED. NELSON. 


amed 


GEORGE C. MCCOY VS. FREDERICK NELSON. ‘) 


Sworn and subscribed before me this 3d day of September, A. D. 
ISS. 
[NOTARIAL SEAL. | 
(Signed) FRANKLIN P. SPECK, 
Notary Public. 


I certify that I have perused the complainant’s bill in the above- 
stated cause,and that in my opinion the foregoing demurrer 1s well- 
founded in point of law. 

Septr 3. 1OSc. 

(Signed) | J. A. BENTLEY, 
Of Counsel for Defendant. 


[ Endorsed :] No. 1244. Cireuit court of the United States for the 
district of Colorado. In chancery. George C. MeCoy vs. Frederick 
Nelson. Demurrer to bill. Filed Sept. 3, 1885. (Signed) Edward 
I’. Bishep, clerk. Bentley & Vaile, def t's solicitors. 


19) Order. Demurrer Sustained and Bill Dismissed. 


And afterwards and on,to wit, the 25d day of January, A. D. 1854, 
the same being one of the regular juridical days of the October term, 
A. D.1883, of said court—present the Honorable Moses Hallett, dis- 
trict judge— the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


Bill jor ai Accounting and Other Relief. 


GEORGE C. McCoy 
vs. -In Chaneery. 1244. 
Freperick NELson. } 


At this day comes the said complainant, by J. C. Stalieup, Esq., 
his solicitor, and the said defendant. by - A. Bentley, lisq., his soll- 
citor, also comes. 

And the demurrer of the said defendant to the bill of complaint 
herem having heretofore come on to be heard, and having been iur- 
gued by counsel and by the court taken under advisement, and the 
court being now sufficiently advised in the premises ; 

It seemeth to the court here that the said bill of complaint and 
the matters and things therein alleged is not sufficient in law for 
the said defendant to answer unto, and so the said demurrer is sus- 
tained. 

Wherefore it is ordered, adjudged, and decreed, that this said bill 
of complaint be dismissed at the cost of the said complainant, to be 
taxed. 


20) Order Granting Appeal and Fixing Amount of Bond. 


And afterwards and on, to wit, the 25th day of January, A. D. 
ISS4, the same being one of the regular juridical days of the Octo- 
ber term, A. D. 1883, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding was had and en- 
tered of record in said court and in said cause, to wit: 

) D he 


an E00 


10 GEORGE C. MCCOY VS. FREDERICK NELSON. 


Bill for Gre 4 [ecounting, (th Injunction, and Ohi r he Lic f. 


GEORGE C. McCoy, 
US. In Chaneery. 1244. 
FREDERICK NELSON. J 


At this day comes the said complainant, by J.C. Stalleup, FEsq., 
his solicitor, and here 1 Open eourt pravs cLTD cep rpre al fromthe decree 
herein of this court tothe Supreme Court ofthe United States, which is 
allowed him, conditioned, nevertheless, that he file herem his bond 
in said appeal in the sum of two hundred and lifty dollars (8250.00). 
conditioned according to law, and with surety to be approved by a 
judge of this court. 

And afterwards and on, to wit, the 29th day of January, A. D. 
1854, came again the said complatiarl bv J.C. Stalleup, lese., his sol- 
icitor, and filed in said court and in said cause his bond on appeal 


here 


21 An sald hond Is lti WO] ls and fivrures iis follows, to wit 
Pond in Appeal i; kerypor. 
United States Court. Colorado. 
roe Thue Unitrep Sratres ov America, District of Colorado: 


Know all men by these presents that we, George C. MeCoy, as prin- 
cipal, and Li. A. Watkins, and \lonzo ie »~ as sureties, re it ld ana 
firmly bound unto Frederick Nelson in the full and just sum of 
two hundred and tity dollars, to be para to the said) frederick Nel- 
on; toswhich’ payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, firmly 
by these presents, | 

Sealed with our seals and dated this 26th dav of January, in the 
year of our Lord one thousand eight hundred and « ighty-four. 

Whereas lately at the October term, A. D. ISS3, of the cireuit 
court of the United Stutes for the district of Colorado, it) il <ult pena- 
ing in said court between George C. McCoy, complainant, and Fred- 
erick Nelson, defendant, judgment was rendered against the said 
George C. Met O*," a having been allowed an cLp yyy al from said judg- 
ment to the Supreme Court of the U.S., and a citation directed to 
the said ——, «iting and admonishing — to be and appear 
at a — court of the United States, to be held at- — on the — day 
of — next. 

Now the condition of the above obligation is sueh that if the said 
George C. MeCoy shall prosecute said appeal to effect, and answer 
all damages and costs if he fails to make good his plea, then the 
above obligation to be void, else to remain in full foree and virtue. 

(Signed) GHEORGHE C. MeCOY. [seat] 
(Signed) LL. A. WATKINS. SEAL. | 
(Signed) ALONZO RICE. SEAL. | 


Approved— 
(Signed) MOSES HALLETT, 
Dist. Jude ¢. 
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23 Endorsed: Gen. No. 1244. Cireuit court of the United 

States, district of Colorado. George C, McCoy is, lrederick 
Nelson. Bond by compl’t in appeal, $250.00. Filed this 29 day of 
Jan’y, A. D. 1884. (Signed) Edward F. Bishop, clerk. 


24 Cutation. 
Toe Usrrep States or America, District of Colorado: 


The United States of America to Frederick Nelson and Messrs. 

Bently & Vaile, vour attorneys, Greeting : 

You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States to be holden at Washing- 
ton, in the District of Columbia, on the 2nd Monday of October 
next, pursuant to an appeal which was lately prayed and allowed, 
and in pursuance whereof bond is filed in the clerk’s office of the 
circuit court of the United States for the district of Colorado, Denver 
division, wherein George C. McCoy was there complainant and in 
said appeal is appellant and you were there defendant and in said 
appeal you are appellee, to show.cause, if any there be, why the 
judgment rendered against the said appellant, as in the said appeal 
mentioned, should het be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Ilonorable Moses Hallett, judge of the eirenuit court 
of the United States for the distrmet of Colorado, this 26th day of 
January, In the Vvear of our Lord: one thousand eloht hundred and 
elohty-four. 


MOSES HALLETT, Judge. 


aa Proof of Service. 
Tue Usitep STates or AMERICA, 1} 
District of (olorado, j 


or « 


Qn this ist day of February, A. D. 1SS4, personally appeared 
John I. Shafrath before rie, thie subseribe i. & clerk of the circuit 
court of the United States for the district of Colorado, and. makes 
oath that he delivered a true copy of the within citation to Messrs. 
Le ntly and Vale, attorneys anid solicitors of the appellee, l'rederick 
Nelson, 

JOHN F. SHAFRATH. 


Subscribed and sworn to before me this Ist day of February, A. 
1). ISS. 
PSeal United States District Court, District of Colorado. ] 
EDWARD EF. BISHOP, 
(lerk Dist. Court Ty Ss. 


| Endorsed :] 1244. Cireuit court of the United States, district of 
Colorado. George C. MeCovy, appellant, rs. Frederick Nelson, ap- 


pellee. Citation. Filed Feb. 1, 1S84. Edward F. Bishop, clerk. 
Stalleup & Shafrath, attorneys for appellant. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM 


(EORGE iW WeCOy. appellant, 
FREDERICK NELSON 


Appeal from the Circuit Court of the United States 
for the District of Colorado. 


APPELLANT S BEIEPF. 


The record in this enuse is limited to a‘bill for an 
Injunction to restrain the Infringement of a patent, 
accompanied by a praver for an account and pay- 
ment by the defendant to the plaintiHl of the protits 
aequired by the defendant from sue infringement, 
a denrurrer thereto and a decree thereon, 

The bill, after the address to the court and the 
statement of the parties, avers that the plaintiff is 


“the original and first Inventor of a new and useful 


Dnprovement and invention tn boots, whieh are fully 


and particularity deseribed in the letters patent here 
Inafter mentioned and white ad net been Known 


qr’ sed before lis ssa hry , a. . }?. ] It 


, 


eee om. 


then recites the applieation for letters patent by 
the inventor for said invention in due forme of Lin 

the issue of the letters, their attestation by the 
proper officers and delivery to the patentee: did.) 
Whereby., the plaintiff became, and was the sole 
owner of all the riehts sectired thereby, The letters 
nd S}> eifieations are them set forth cid. 2) and the 
bill avers, that after the issuing of the patent, the 
plaintif? put his invention into use: that, ** he has 
invested and expended large sums of money, and 
has been at creat trouble and expense in and about 
the said invention, and for the purpose of carrying 
on the business of manufacturing and selling boots 
containing ito und making the same protitable Lar 
himself. and useful to the publie. that,” boots were 
mide according to said invention, and containing it 
and sold by s+ the plaintiff’ to the great advantage 
of the publie, and that the public have generally ae 
Knowledged and acquiesced in the validity of the 
said letters patent, and in the aforesaid rights of 
“the phamtitl. Phe bill then avers that after the 
issiie of the said letters patent, and after the plain 
til became the owner thereof, the defendant manu 
factured, used and vended to others to be used boots 
containing and embracing the said invention, with- 
out the license or consent, and against the will of 
the plamrih with full Knowledge of the said rights 
of the plaintiil, and in defianee thereof, and that all 
sald uilawfil aets and doings of the defendant are 
in «lefianee of — the rielits acquired by and se- 
cured tothe plaintiff (id. 4): these averments are 
lollowed ly the statement ‘* and vour orator 


turther represents unto vour Honors that he has 


ennsed notice to be given to the said defendant of 
said infringements, and of the rights of vour orator 
in the premises, and requested him to desist and re 
frain therefrom: but. he has disregarded said notice 
and refused to desist from sald infringements, and 
has continued the use, manufaeture, ane sale of snid 
hoots, sinee sald notiee, and still continues the mann- 
facture and sale thereof, in infringement of said let- 
ters patent’ (dod). The praverof the bill ts fora dis. 
covery upon oath, and an answer to the nverments of 
thebill. fora decree that the defendant account forand 
pav over the gains and protits which have acerned to 
him from using the invention, and for an iInjunetion 
to restrain the defendant from the further use of the 
invention. The bill is sworn to by the usnal affi 
duavit (id. @). 

To this bill there is filed a general demurrer (id.. 
8) whereby the defendant necessarily admits that the 
plaintiffis the original and first Inventor, of a new and 
useful improvement and invention in boots; that up 
qt lite applieation therefos he Lidl obtain thre letters 
patent as alleged and set forth, and did thereby be 
come the soleowner of all the rights secured thereby 
that. as such sole owner, the plaintiff? did put lis in 
vention into use tothe great advantage of the publie, 
which generally acknowledged and aequieseed in the 
validity vof said letters patent. and the plaintiffs 
rights therein. and that after the issue of the said 
letters patent, with full Knowledge of the plaintiffs 
rights therein, and in defianee thereof, and notwith 
stunding requests to desist therefrom, the defendant 
had unlawfully infringed the said patent. and re 
fused and continues to refuse to desist from said in 


fringement. The demurrer, in effeet. inquires of the 


bs ae | Ry, 


plaimtiY, ccassuming each and all of these averments 
to be true, What are vou going todo about it?” This 
question having been im turn, propounded by the 
plaimeilh te 


the Cireuit Court of the United States. 
hoy | lhe [dint } To of Colorado. recelVes foranswer "* on 
enn do nothing about it.’ The decree of the court is 


in the followine ternuis: 


lt seemeth to the court here that the said bill of 
complalit and the matters and things theretn alleged 
is not suflierent in law for the said defendant to 
answer unto, amd so the said demurrer is sustiatned, 
Wiherefore itis ordered, adjudged and decreed. that 
this said bill of complaint Lye cListnissed al the (ost 
of the snid complains, to be taxed.” Ree. Pp. v. 


The issue whieh is squarely raised by this dlecree 


SE NIMES LOLOL ES EN. 


Is Whether a bill for an Injiunmetion fo restrain the in 
frinvement of a butent will lie in the Cireuit Court 
of the Lnited States for the District of Colorado : 


a for with the single exeeption of a failure to aver that 


SU a i 


the plait s right had been previously established 
by an action at law, against the same or any other 
party, or that an injunetion had been previously 
obtained against the same or any other party the 


plaintiff here has made every averment, material and 


LS ee 


Immaterial, whieh enn be either demanded or im 
avined for suelh ai bill 


ak 


Points and Authorities. 


Property tha patent isjustas much under the pro 


tection of the law as property in land. Cook vs. 


Mruest. oO Fish. 396. The grantof letters patent for 


cit mvention erTeawes 2 legal estate, CONSISTING oft the 


ES Sees 


exclusive moht to make, vend, or use the subject of 


the grant for a specified period. The patentee, in 
virtue of his patent. has a prime foefe legal right. 
So faras the indement of the Patent Office affects 
thie CHSC. this question lisa byerer ny decided iN favor of 
the plaintiff, he having the deeision (er-parle. it is 
trie. and therefore not conelusive;s of what has been 
called a ss gvasé judicial tribunal.” Grikrr, J... in 
(hood You, A. LDuwhear. lisher, és. 

~Whhilethedecisionof the Commisstonerol Patents 
is not entitled, Hh pron this question, to the force of ses 
adjudicauta, vet itis a determination entitled to the 
highest respeet of the courts, and should not be re 
versed except upon the most satisfaetory proof.” 
Woops, Jo. in Cook vs. Brnesl, 51d... 306. ** Evidence 
of doubtful probative foree will not overthrow the 
presumption of novelty and originality arising from 
the vrant of letters patent for an invention. The de 
fence of want of novell PrEtist iy niacde cri bry proot 
so clearand satisfaetory as to remove all reasonable 
doubts is lw. Bell Lele phous Ce. Va, Prople’ s, aC.. 
22 Fed. Rep.. 309. 

The writ of injunetion issues on the principle of a 
clear and certain right to the enjovment of the sub- 
jeet In question, and an injurious interruption of 
that right, whieh, on just and equitable grounds, 
ought to by prevented, \ special presumption thicit 
thie pretend is validly lies at the foundation of a 
patentee s right toan injunetion., That presumption 
notonly eONISTS, biutevers cot tne conelusion Isexcliuded, 


Where the defendant does not deny the valiclity of the 


patent. NSichels vs. Wilehell, 3 Blateht.. 548 5 Ve 
park Ca silpn NMA (4). a Nwmerican Or per pn Nagar 
(%.. lO Fed. Rep. 835: Ogle vs. Adge, 4 Wash., 584: 
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The doetrine Wiis leadal lown by Lord leon that 
Where a patent dias been eranted. and an exelusive 
possession of some duration had under it, the Corr 
Will interpose its injunetion. without putting the 
patenter Prey OUEST to establish the validity of his 
patent by anawetion at law.  //7/0 vs Thompson, 3 
Morris, 622 But when the validity. of the patent Is 
rot assailed ana thie mi ripqenmy an isclenr. orwhiat IS 
thie srllble’ thine. scdomattect,. there IS before the (Court 
every ground for an injunetion, whieh eould be de 
rived from overwhelming proof and adjudieation 
thereon, The prestimption arising from the grant 
is ple cis ust | defendant Whe admits he lis 
appropriated an invention seeured to another by let- 
ters patent whieh are not attacked 
In the United States, where a Court of Equity 
having heard a case on full proofs is well satistied 
of the originality of an Invention, the regularity of 
aopatent, and of the facet of infringement, it will not 
send the case to ‘ prin to have its verdiet prior to 
ermuting ao perpetual injunetion, ft will grant it 
atonee, Goodyear Vs, [hr 7 Van. oF, Tee © a 
is true.” observed Garren do ct that inp Eneland the 
Chancellor will generally not: grant a tinal and per 
petal injunetion Im patent cases, where the ausirver 
denies the validity of the patent, without sending the 
parties to law to have that question deeided. But 
even there the rule is not absolute or universal. It 
alwavs rests on the sound diseretion of the eourt. 
A trialat law is ordered by a Chancellor to inform 
his conscience > not because either party may demand 
itasaright.or that a courtof equity is incompetent 


to jindoe crt questions of faet or of legul titles.” lel, 


906, S. FP... Tracey va. Torrey, 2 Blatehf. 276. Buch 
vs. Gill, 4 MeLean 174 

ln order to suecessfully resist a motion for an in 
junetion to restrain the imnffingement of a patent, 
Where no question is made as to the use by the de 
fendant of the thing patented, facts must be shown 
On the prart of the defendant, tending Ta prove tliat 
the plaintiff was not the inventor of the thing pat 
ented within two vears before his apy leation for 
thie pockfernt, 

lt is not a sufficient answer to such a motion, that 
the infringement has been discontinued and Is not 
Intended to be restumed: no compensation for the in 
lawful use having been made. There Is no necessity 
that the validity oOfn pratene should be established 
ona trial at law, before an in junetion ean be granted, 
Where the ease isa clear one for the plaintiff, even 
though it be shown that the defendant is able to re 


spond in damages. Sichels vs. Vilehell 3 Blatehf. 


The rules in respeet to injunetions to restrain a 
party imasuitat law, Whatever may be the charae 
ter of such a suit for instance, to restrain an aetion 
of ejectment-—dilfer materially from those whieh gov 
erm courts In granting or refiising Injunmetions In cases 
of Invention and copyright 

\ jury trialbof the alleged inffingement has not 
bererrn ah prerequisite for the action of the court in 
Kneland since L761, 

In Rkneland, for more than eighty vears, Injune 
tions —beth provisional and perpetual—have been 
eranted, In the first Instanee, In causes of copyrights 
and patents, and where they have been perpetual in 


the first Imstanece Thies have been mide so without 
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\\ LYNE. 3., in Molt vs. Le well, 
2 Fish.. 645 | 


veneral rule. df the plaintiff has made out 


il 
Clear title and the question of infringement presents 
hhorall Hewdty. aon njunetion Will be oranted. Poller 
ss 1] fiitise ny, ms Te ry # 


li is Hot necessary to entitle the complainant toan 
interlocutory injinetion that there should bea special 


praverfor such process, where the bill shows ape/me 
fader Cause for an Inijumetion. Cro HEAL VS, Waller, 
Mi.. 420. 


There is no necessity that the validity of a patent 
should be established ina trial at 


law before an in 
junetion can be orunted. 


The chief use of jis being 
so established is to show, where a defendant denies 
thisat thre puitentee® Was the inventor or claims that the 
mnvention was known and used two vears before the 
wpplieation for the patent. that there is no founda 

thon for saeh denial or for such elaim. But. in this 
euse, there is ne sttilietent denial of the invention by 
the plaintil, and no sufficient denial that the inven 
Hon Was either Known or used two vears before the 
‘diate of the applieation for the patent. The other 
Hllegatlons ape met suflierent ce) Stop the Insunetion, 
lt is too much for a defendant ina elenr ease to in 

‘Ist Upon having the privilege of using a patented’ 
Invention, for the reason that he is able to pav the 
damages, whieh may be awarded 
the end of sy protracted 


aeninst him. at 
wmhowunt. Niohels s. 


itivation to aseertain their 
VWilehell. Blatelf.. deded. 
ltis no objection in a suit in equity, for the in 
fringement of Letters Patent. * te 
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plaintiff. on the final hearing, relief by a perpetual 
injunction and an account of profits : that the patent 
has not been established at law: and that no pre 
liminary injunetion has been applied for or granted 
in the suit: and that the plaintiff has not applied 
for the trial of issues to determine the questions of 
the validitw of the patent, and of its Infringement 
raised 1y\ the defendant Buchanan vs. Llowland. 
» Blatehf.. lov. 
Where a bill in Equity, for the infringement of 

patent, pravs for a discovery and an account of 
profits, and allewes that the plaintiff has no adequate 
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and subdivisions as made by the United States survey, to 
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Cust quarte! OL tlie southreds! qu inter of <ection twenty-four (24), 
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an the Supreme J ourt of the | nitedt States. 


TIERY WRIGHT, ) 


Plaintiff in error. 


Vs, 
B. H. ROSEBERRY, ef a/.. 


Defendants in error. 


wt 


PLAINTIFF'S BRIEF. 


SI em en 


The decision in this ease will involve the construction of the U. S. 
Statutes in relation to the publie lands in the State of California. 

The action was in ejectiment, originally commenced in the District 
Court of the Sixth Judicial District of the State of California, on the 
9th day of December, 1870. (Transeript, pp. 1, 2.)* 

By Sec, 2 of the Act of the 28th of Septe anber, 1850, the selection 
of the lands known as swamp and overflowed lands devolved upon 
the Secretary of the Interior. (9th U.S. Statutes, p. 519.) 

On the Oth of Se ‘pte unber, 1850, California was admitted as a State 
by act of Congress of that date, and by the third section of said aet 
it was provided that the people of said State should not interfere 
with the disposal of the public lands within her limits. (9th U.S. 
Statutes, p. 402. . 

On the 3d of Mareh, 1853, Congress passed an act to provide for 
the survey of public lands in the State of (‘alifornia. Sec. 6 of said 
act econtcuns the following language: “And be it further enacted that 
all the publie lands in the State of California, whether surveyed or 
unsurveved, with the exception of See. 16a nd oh. wh ich shall he and 
ave hereby quanted to the State for the purposes of the public schools 
in said Township.” The same section contains this proviso: “Provided 
that noth usin this aet shall be construed to authorize any settlement 
to be an dl on aug public land not sure yed | ut nless the same he made 
within one year from the ead i of this act; nor shall an y right of 
such settlers be ve ones sel hy eortene ofany settlement or Hm provene vt 
precede of such wmusaree yed lawds subseque yt to that day. 10th U.S. 
Statutes, p. 244) 

On the Ist of March, 1854, Congress passed another aet, which 
provided that the provise of See. 6 of the act above cited should bie 


Wohiet parse t'e fa “crip are thientionmed tn thi« brief, the references are to printed pages. 


public lands within 


extended so that parties might settle upon. the 
Ist of March, 


two years from the passage of the act, to-wit, until the 
I856.) (10th U.S. Statutes, p. 265. 

lam not aware of any further Con: rT ‘ssional legislation Upon the 
suby ect of sw: ‘any lanes ap plicable to the State of Ca‘ifornia until the 


the 2th of Mare h. ISOO, at which thne © ONGTeSs passe dan act en- 
titled: “An act to extend the provis sions of an act entitled ‘to extend 
the provisions of an act to e nable the State of Arkansas and other 
States to reclaim the swamp lands within their limits’ to Minnesota 
Sec, 2 of said act is as follows: 


nnd (Orecwon ape forg other PHL POSES, 
‘rom lands 


‘And be it further enacted that the selee ion to be made 
alyeady snpecyed in) each ot the States, including Minnesota and 
Oregon, under the authority of the act aforesaid, and of the aet to 
nid the State of rane: in draining the swamp lands therein, 
olteen hundred and forty-nine, shall bie 
the Levislature of 
sact.” 2th U 


approved March secon «| 


made within two years ive the adjournment of 
each State at its next session after the date of thi 
Statutes, p. 3 


Whatever the foree and etter 
heen, it was construed by the State of California, and recounized 


as Will be shown hereafter), as shifting the 
and what were not, swamp lands 
within the meaning of the Swamp Land Act, from the Seeretary of 
the Interior to the States wherein such lands were s.tuated, and ae- 
cordingly on the 13th of May, ISGL, the Levislature of the State of 
California, at the next session of its Legislature after the passage of 
thie last 1} Lined act of (Congress, passed an act making it the duty of 


‘tof the last-named statute Inay have 
by 


the Grene ral Grovernment 
hurthen of determining what wer 


the county surveyors of the several counties of the State to segregate 


the swamp and overtlowed lands within thei respective counties from 
the high lands in said counties. (Statutes of California of S61], p. 
~ : 

In accordance with this statute of the 
Mathews, in S62 > then COUNTS survevor oft 
the sw: amp and overflowed lands in said county, made : 
lands in controversy were de ere as swamp 


State of California, Amos 
Yolo COUNTY, seures crated 
niayp) the reot, 


on whieh all) the 


lands pricl deposited the Siilhie in the St te land othee, ana the Survey 
thas re ot c* ntorus dl to the oe ae of suUrve Vs adopted hy the United 
States Transcript, pp. 5, PL, 12, 13 and 14.) 


On the tirst of duly, S62. one J. W. Tuttle purchased from the 
State as swamp aad overtlowed lands the south-east quarter and the 
south half of the north-east quarter of Section 24, and the east half 
of Section 25. in which said lands are desertbed as swamp and over- 
Howed, granted by the United States to the State of Califor ia by the 
act of Congress of the 28th of September, 1850, 

On the same day (July Ist, IS62), one W. H. Davis purchased from 


the State the east half ; nd the southwest quarter of Section 36° ane 
the south-east quarter of Section 35,in which said lands are deseribes 
as swap and overtlowed la: ads vrant 7 by the United States to thr 
State of California by act of Congress of the 28th of September, DSS 
The description in these two certificates embraces all the lands 
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lOth of July, 1862, and the other on the 14th of January, 1864. and 
he is still the holder of both of them. (Transeript, pp. 10. 11, 4, 3.) 

In the vear [S64 these lands were surveyed and seetionized in the 
field by the authority of the United States, which survey and the 
plat thereof were approved by the United States Surveyor-General 
for California on the 10th day of Junuary, 1866, by which survey 
and plat the east halt of the north-east qierter of Section ' 
di sryueted 18 SOC end on rflowed loud; the other portions of the 
lands in suit were not so designated. (Transeript, pp. 5, U1. 

The year 1S62, being the vear in which the segregation was made 
liv the State, by Mathews, the county surveyor, is still remembered 
and designated as “the vear of the thood.” and it is a well-remembered 
tact that much of the cCOouUnErY Was Inun ated ana rendered thereby 
untit for cultivation through the ordinary seeding, vrowing and har- 
vesting seasons. Uneer these circumstances it would not seem strange 
that the SUPVeE Vor should have designated some of the lands Aas swamp 
or overtlowed which were in fact not such according to the true intent 
and meaning of the original Swamp Land Aet. It is equally well 
remembered that the vear Is64, in which the sevregation was made 
by author: y of the United States, was the dryest season ever known 
in California within its history, and is yet spoken of as “the dry 
season” or “the year of the drouth;” a season when the wettest of the 
lands in the State, with the exception of a few small depressions or 
basins, did not contain moisture enough to produce any character of 
veyetation. It would then not seem strange that the surveyor should 
designate as dry land very much which was in fact swamp and over- 
Howed under the true intent and meaning of the act of the 28th of 
September ISSO.) Under these circumstances controversies and vexa- 
thos litivations aTOSe, Involving the question as to the character of 
lands on the 2Sth of September, [S50. at which time agrieultural 
pursuits had not commenced, and the entire population was in the 
mining regions or in the market towns where miners obtained their 
supplies. the debris floating down from the mines were constantly 
Hiling tie low and overtlowed lands, until the overflow eeased and the 
lace of the country beeame materially changed, so that it was difficult 
to determine what the character of the lands were in September, 
ISSO, and the courts hesitated in determining whether thev should 
adopt the sevregation made by the State or that made by the United 
States, o1 reject hoth and attempt the ditheult task of proving the 
character of the lands by parol. 

On the 23d of July, IS66, Congress passed an act entitled, “An act 
to quiet land titles in Califorma.” (I4th U.S Statutes, p. 218.) The 
cuse at bar involves the eonstruction oft said act, the tirst four sections 
of which are as follows: 

* Be if wetcted doy the Senate and Howse of Representatives of the 
United States of America on Congress assenibled, That in all ‘cases 
where the State of California has heretofore made selections of any 
portion of the public domain in part satisfaction of any grant made 
to said State by any act of Congress, and has disposed of the same 
to purchasers in cree vd faith under her laws. the lands sO) seleeted shall 
Le, ancl hereby are’. contirmed to said State: Provids d, That no selee- 


AL, pVIN 


4 


tion made hy sald State contrary lo evisting liars shall he contirmed 
by this act for lands to which any n“lverse pre-emption, homestead, or 
other right has, at the date of the passage of this act, been acquired 
hy any settler under the laws of the United States, or to any lands 
which have been reserved for naval, military, or Indian purposes by 
the United States, or to any mineral land, or to any land held or 
claimed under any valid Mexican or Spanish grant, or to any land 
which, at the time of the passage of this act, was included within the 
limits of any city, town or village, or within the county of San 
Francisco: And provided further, That the State of California shall 
not receive under this act a greater quantity of land for school or im- 
prove iene PUPPoses than she is entitled to by law. 

“Seoo 2) Aud beat further evacted, That where the selections named 
in section) one of this act have heen hinde Typo land which lias been 
survevcd by authority of the United States, it shall be the duty of 
tire proper authorities of the State, where the same has not already 
byeeeny dom , notify the revister of the Unit “l States land ottice for 
th» distriet in which the land is located of such selection, which notice 
shall be rev iurded as the date of the State sele ‘tion, and the Commis- 
sioner of the General Land Office shall. imum diately after the passage 
of this act, instruct the several local revisters to forward to the (ien- 
eral Land Othee, after Investigation and decision, all sueh selections, 
which if found to be in accordance with seetion one of this act. the 
COMPMLISSLONEr shall certify over to the State in the usual hiner, 

“see. 3. And be ot further enacted, That where the selections named 
in section one of this act have been made from lands which have not 
heen surveyed hy authority of the [ nited States, but which selections 
have been surveyed by authority of and under the laws of said State, 
and the land sold to purehasers in good faith under the laws of the 
State, such selections shall. from the date of the passage of this act, 
when marked off and designated in the field, have the same foree and 
effect as the pre-emption rights of a settler upon unsurveyed public 
land; and if. upon survey of such lands by the United States, the lines 
of the two surveys shall be found not to agree, the selection shall be 
si) chanved as to include those leval subdivisions whie h nearest con- 
form to the identical land included in the State survey and selection. 
LT pon the filine with the re vister of the proper U nited States land 
office of the township plat in which any such selection of unsurveyed 
lene IS located, the holder of the State title shall be allowed the same 
time to present and prove up his purchase and claim under this act as 
is allowed pre-emptors under existing laws; and if found in accordance 
vith section cole’ of tis Act. the lana embraced therein shall he Cl - 
tified over to the State hy the Comenissioner of the (reneral Land 
O)thice. 

‘sec. 4. And be it further enacted, That in all cases where town- 
ship surveys have bee n, or shall hereafter be, made under authority of 
the a nited States, and the pli its the reot ay) proved, it shall be the duty 
of the Commissioner of the General Land Oftice to certify over to the 
State of California, as swamp and overtlowed, all the lands re presented 
as such, upon such approved plats, within one year from the passave 
of this act, on within one year from the return and approval of such 


os 


he gy 


| § 

township plats. The commissioner shall direct the United States 
Surveyor-General for the State of California to examine the segrega- 
tion mm: aps and surve Vs ( f the swap and ove rtlowed lands mace by 
said State: and where he shall tind them to conform to the system of 
surveys adopted by the United States, he shall construct and approve 
township plats accordingly, and forward to the General Land Office 
for approval: Provided, That in segregating large bodies of land, 
notoriously and obviously swamp and overtlowed, it shall not be 
necessary to subdivide the same, but to run the exterior lines of such 
body of land. In case such State surveys are found not to be in ae- 
cordance with the system of United States surveys, and in such other 
townships as no survey has been made by the United States, the 
commissioner shall direct the Surveyor-General to make segregation 
surveys, Upon application to said Surve ‘vor-CGeneral by the Governor 
of said State within one year of such application, of all the swamp 
and overflowed land in such townships, and to report the same to the 
General Land Office, representing and describing what land was swamp 
and overflowed under the grant, according to the best evidence he can 
obtain. If the authorities of said State shall claim as swamp and 
overtlowed any land hot represented fis such upon the rip or in the 
returns of the surveyors, the character of such land at the date of the 
vrant, September twenty-eight, eighteen hundred and fifty, and the 
right to the same, shall be determined by testhmony to be taken be- 
fore the Survevor-General, who shall decide the same, subject to the 
approval of the (' Ol MISSloner of the Crene ‘ral Land Ottice, 

We submit that the court below erroneously construed these pro- 
visions. The opinion of the Supreme Court of California is seen at 
pp. 45, 46, 47, of the Transcript, from which we quote as follows: 

“The defendants are in possession of the demanded premises, and 
hold United States patents for the same. But it is claimed on behalf 
of the plaintiff that before defendants acquired any right or title to 
said land the title to it had passed out of the United States and be- 
come Vested in the State of California. The grounds of this claim, 
as stated by one of appellants counsel, are as follows: ‘That on July 
1. ISG2. he plaintiff acquired the title of the State to the land in 
controversy; that the State had, prior to July 23, 1866, selected this 
land as swamp land, and had disposed of the same to purehasers in 
good faith under her laws; that due notice had been given to the 
United States Land Department of this selection; that within the 
time required by the act of Conyre ‘ss of Mare h } 4 1S6O, and be fore 
ISG6, the State had segregated these lands as swamp; and that, under 
due and regular proceedings had under the fourth section of the act 


of IS66, this segregation was approved by the United States Land 


Department, and the tracts here claimed de signated swamp on the 
United States plat of the towhship. 

“The clause of the fourth seetion of the act of IS66,to which refer 
ene Is made, reads as follow s! 

“That in all cases where township surveys have been made or shall 
hereafter be made under authority of the United States, and the 
plats thereof ay prove al, it shall be the duty of the ( ommissioner of 
the General Land Office to certify over to the State of California as 
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swamp and overflowed all the lands represented as such upon such 
approved plats, within one year from the passage of this act, or 
within one year from the return and approval of such township 
plats. 

“The Commissioner shall direct the United States Surveyor-Gen- 
eral for the State of California to examine the segregation maps and 
surveys of the swamp and overtlowed lands made by said State; and 
where he shall find them to conform tothe system of surveys adopted 
by the United States, he shall construct and approve township plats 
accordingly and forward to the General Land Office for approval.’ 

“It is not claimed that ‘the Commissioner of the General Land 
Office has ever certitied over to the State of California as swamp and 
overflowed’ any of the land in controversy. If he had it would be 
equivalent to a patent, and an action of ejectment might be maintained 
upon it against any one in possession under a subsequently acquired 
title. As it is the defendants are in possession, claiming title under 
United States patents, which purport to convey the entire premises. 
And the question is, can the plaintiff maintain this action upon the 
title which he has acquired from the State, without showing that the 
land has been certified over to the State as swaiap and overtlowed/ 
Counse! for appellant insist that although said land has never been 
certitied over to the State according to the requirement of said act of 
Congress the title to said land, nevertheless, became vested in the 
State. If that be so, the elause which requires the Cominissioner to 
certify over to the State as swamp and overflowed all the lands repre- 
sented as such, upon such approved plats within one year from the 
passage of said act, or within one year from the return and approval 
of such township plats, is supertluous. The act of September 28, 1850, 
contains a clause somewhat similar to this, and the construction which 
was given to it by the Supreme Court of the United States in French 
vs. Fyan (93 U.S. 169) seems to us to militate against the position 
which appellant's counsel seek to maintain in this case. The act made 
it the duty of the Secretary of the Interior, as soon as_ practicable 
after its passage, to make out ap accurate list and plats of the land 
deseribed in said act, and to transmit the same to the Governer of the 
State, and at his request to cause a patent to issue to it, and that 
thereupon the fee simple to said lands should vest in the State. In 
French vs. Fyan, svyra, the court held that the issuance of a patent 
to the State concluded the question of the character of the land, and 
that parol evidence to prove that it was not swamp and overtlowed 
Was, In an action at law, inadmissible. That the law devolved upon 
the Secretary ‘the duty, and conferred on him the power of determin- 
ing What lands were of the deseription granted by that act, and made 
his office the tribunal whose decision on that subject was controlling.’ 

“In Johnson vs. Towsley (13 Wall. 72), the same court said: ‘That 
when the law has contided to a special tribunal the authority to hear 
and determine certain matters arising in the course of its duties, the 
decision of this tribunal, within the scope of its authority, is con- 
clusive upon all others.’ ; 

“Section + of the aet of July 23, IS66, makes it the duty of the 
Commissioner in certain specitied cases to certify lands over to the 
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State. And it seems to be left to him to decide in each case whether 
or not it is a proper one for the exercise of that power. The most 
that can be claimed on behalf of appellant is that the Commissioner 
has not performed his duty in this case. The law makes it the duty 
of the Commissioner to certify over such lands within a specified 
period, but does not provide that in the event of his failing to, the 
title to such lands shall vest in the State. And we are unable to find 
anything in said section + which impresses us as indicating that such 
was the intention of Congress. 

“But it is claimed on behalf of appellant that said section 4 must 
be read in connection with section | of the same act, which confirms 
to the State lands selected by her in part satisfaction of any grant, 
and under her laws disposed of to purchasers in good faith. 

“In Sutton vs. Fassett (51 Cal. 12), the court said: ‘The first section 
of that act does not relate to lands which had been segregated by the 
State as swamp and overtlowed lands. The only seetion which pur- 
ports to grant to the State—or in other words to confirm such segre- 
vation—is the fourth section. And that appears to us to be a reason- 
able construction of the language of said first section. It only 
applies to selections made of any portion of the publie domain ‘in 
part satisfaction of any grant made to said State by any act of Con- 
gress. This would seem to have reference to grants of specific quan- 
tities and not to a grant of an indefinite quantity. There would be 
no propriety in saying that the State accepted any number of acres 
of swamp land in part satisfaction of the grant of all the swamp land 
in the State. But in the cases of grants for school and improvement 
purposes where the quantities are limited and detined, deductions 
could be made, and it is expressly provided in said first section: ‘That 
the State of California shall not receive under this act a greater 
quantity of lend for school or improvement purposes than she is en- 
titled to by law. 

“We therefore conclude that the title to the demanded premises has 
never vested in the State, and that the State could not convey a title 
to the appellant upon which he could maintain an action of ejectment 
against persons in possession of said premises under patents from the 
United States.” 

The court appears to have based its opinion in part upon the 
decision in Johnson vs. Towsley, reported in 13th Wallace at 
page 72; but we see no analogy between that case and the 
one at bar, for the reason that in that case the law provided 
that when controversies arose between settlers upon the public lands 
they should be heard and determine d by the district officers or by the 
Commissioner of the General Land Office, whose decision should be 
final unless an appeal was taken. But if our views are correct, section 
| of the act is applicable to lands that had been selected and sold by 
the State as swamp and overtlowed lands, and by the act were con- 
tirmed to the State; this was a grant ¢n presents, and passed the title 
to the State, and when the boundary lines of these swamp lands were 
definitely fixed the title by relation took effect as of the date of the 
original act, Frei +866, except as to those portions to which “ad- 


[ea 
verse pre-emption, homestead, or other right had attached at the date 
of the passage of the sect. 

By reference to Section + of the act it will be seen that in all cases 
whe Te township Ssurve Vs were miade under authority of the United 
States it became the duty of the Commissioner of the General Land 
Othice to ce rtify over to the State of ( ‘alifornia iis sWalnp and ovVver- 
Howed all the lands represented as such on such approved plats. The 
(‘Onpmmissioner should also direct the United Stites Surveyor-General 


for the State of California fo CLUDE the segregation Helps and Nilj'- 


ves of the a senna overflowed lands nutde hy seal State, and 
where the Vv COnPOr med to the syste WT of SILPUCYS adopted hy the United 
States, the U.S. Surveyor- -Gaeneral for California Was required bo 
construct and 1 pprror' township plats ate eer anal forward to the 
General Land Othee for approval, 

Soon after the passage of this act Commissioner Wilson wrote to 
Surveyor-General Upson a letter of instructions under the provisions 
of the act, which appears not to have reached the Surveyor-General’s 
office until S71. A copy of the letter was submitted in evidence 
and appears in full on pages 14, 15, and 16, inclusive, of the Tran- 
at ript. 

On the Sth of ae IS71, Commissioner Drummond sent to the 
United States Surveyor-General for California a letter of instructions, 
from which we quote: “Referring again to my letter of the 7th ult. in 
relation to the examination of the segregation maps and surveys of 
swamp and overflowed land made by the State of California and the 
construction of township plats by vou in accordance with the provi- 
sions of the fourth section of the act of © ONYTESS of July 23, LSS6, 
*.* * which reads as follows: “Che Commissioner shall direct the 
Surveyor-General of California to examine the segregation mups and 
surveys of the swamp and overtlowed lands made by saiu State, and 
where he shall find them to conform to the system of surveys adopted 
by the United States, he shall construet and approve township maps 
accordingly, | have deemed it lest to submit the question to the 
Honorable Secretary of the Interior * * * and secure his opinion 
and decision. This letter is given in the transcript at pages 17 and 1S. 

Commissioner Drummond then addressed a letter to the Hon. Col- 
umbus Delano, Seeretary of the Interior, in which he makes the 
following inquiries: “First. Do the words, ‘System of surveys adopted 
by the United States * * refer to or mean the ordinar, 
rectangular system of surveys adopted by the United States and em- 
bodied ina work published by the General Land Offie -, entitled A 
Manual of Surveying Instractions, and made a pert of each contract 
for SUTVe ving Ly the second soe thon of an act of (' ONYUTess ap proved 
Mny 50. 1862, entitled “An act to reduce the e xpe nses of the survey 
and sale of the public lands in the Uuited States 

“Second. Tf such words refer tosuch reets ingular system of surveys, 
aie the lands Nt preg tted hy the Stet of 7 lifer wie pr or to duly “<i 
ISCO. awheve the surreys couforime to such systein, counrmed to the 
State of California by said act of July 23, Ps66?" A copy of this 
entire letter is contained in the transe ripe at pages IN and 10. 

The Secretary of the Interior referred the last-named letter to the 
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Hon. W. H. Smith, Assistant Attorney-General, who wrote a very ex- 
haustive and argumentative opinion, and concludes by making a direct 
answer to the questions propounded, as follows: 

“First. The words, ‘system of surveys adopted by the United States’ 
as used in said section 4 do mean the ordinary rectangular system of 
surveys adopted by the United States and embodied in the manual 
referred to. , 

“Second. The lands segregated by the State of California prior to 
July 23, 1866, by surveys made in conformity with such rectangular 
system, and to which there was no adverse claim were confirmed to 
the State by the act of July 23, 1866, in all townships which had | 
heen surveyed by the United States prior to that date.” 

T sis opinion is given in the Transcript from page 18 to page 27 in- 
clusive. 

The Secretary of the Interior then addressed a letter to the Com- 
missioner of the General Land Office in answer to the Commissioner's 
letter of the L6th of August, in which the Secretary says: 

! have arrived at the following conclusions— 

That the tirst three sections of said act relate to lands which 
have been disposed of by the State to purchasers in good faith under 
her laws. and contirm to the State all such seleetions, except in the 
cases named in the proviso to the first section. 

Thit the fourth section secures to the State, as swamp and 
overflowed, all lands that are represented as swamp on the approved 
plats of Unsted States surveys that had been made prior to July 23, 
LSO6. 

“That seetion required the United States Surveyor-General for the 
State of California to examine the segregation maps and surveys of 
swamp lands made by said State, and when he should find such maps 
in bomrnenspe which had been surveyed by the United States prior to 
July 23, 1866, to conform to the rectangular system of surveys pre- 
sc ribed by the U nited States, he Was required to construct and ap- 
prove township plats in accordance with such surveys; that the practi- 
cal resull of such approval mus fo serure to the State all the lands 
re presse nted as seranepe on such State segregation Maps and surveys as 
to which there was no adverse claim. 

“That the Survevor-General, in the examination of segregation 
naps Which he should tind conformed to the ree ‘tangular system in 
townships which had been surveyed by the United States prior to 
July 23, 1866, and as to which there was no adverse claim, should not 
take into consideration the quality of the land embraced in such 
sevregation surveys, but should treat them as swamp, whether they 
were so in fact or not. 

“You will take all the necessary steps to carry the foregoing views 
into execution. 

“T transmit herewith an opinion on this subject prepared by Hon. 
Walter H. Smith, Assistant Attorney-General. In the conclusions 
arrived at by Mr. Smith, 1 fully concur.” Transeript, pp. 27, 28.) 

It will readil v be seen that the opinion of the court below is in 
direct contlict with the views expressed by the U.S. Attorney-Gen- 
eral, the Secretary of the Interior, and the Commissioner of the 
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General Land Office, and as we shall show, antagonistic to the recog- 
nized rules of the land departments, both State and national. We 
submit that the views and instrue tions embodie d in the le ‘tters above 
referred to are in harmony with and supported by ae following de- 
cisions: In Stoddard vs. Chambers (2 Howard U.S., 284) this court 
sald: : 

‘4 confirmation, hy aaet of Congress, "¢/ gts aT the COMM IIMNE the right 
of the [/ poate df States. and if pate yl. if pssed. could only he evide wee 
of this. Ona ti tle hy estoy ype, (tial action of eject ine vt mety he madin- 
tuined. 

“it the Claim of the defendant had not been interposed, ho one 
could doubt the validity of the plaintiffs’ title. Jt has the highest 
Ne ion of Ah Graveruimeul, an “add of i, gestation, But the 2d section 
of the act of 1836, which vave this sanetion, provided ‘that if it 
should be found that any traet confirmed, or any part thereof, had 
heen previously located by any Other person or persons, under any 
law of the United States, or had been surve ‘ved or sold by the Unite " 
States, that act shoul confer po title: to suc hh lands, in opposition to 
the rights acquired by such location or purchase.’ 

“This provision, it is insisted, covers the case, and defeats the title 
of the plaintifts. Bit if nist he observed thet if location, lo Come 
mith an the section. nist have hee ii made “apd ca law of the Uy jled 
Slates.” Now (4a) fel wncle ca law ett ais in conformity with if: and 


uf ple NS the location of the li he pelawd shall heave twee ‘i made agreeably 


a ‘ . a 
to law, ov the patent were xo issued, the reservation does wot afieet the 


title of the plarutifis. 

“The holuer of a New Madrid certiticate had a right to loeate it 
only Onl ‘public lands which had been authorized to be sold.’ Peltier’s 
location was made in ISI6, and his survey in ISIS. The location of 
(‘oontz was made in ISTS, and lis survey in ISIS, At these dates 
there can be no question that all lands, claimed under a Freneh or 
Spanish tithe, which claim had been filed with the recorder of land 
titles, as the plaintiffS claim had been, were reserved from sale by the 
acts of Congress above stated. This reservation Was continued up to 
the 26th of May, 1829, when it ceased, until it was revived by the 
act of the 9th of July, 1832, and was continued until the tinal con- 
tirmation of the plaintifts’ title, by the act of 1836. The defendant's 
patent was issued the 16th of July, 1832. So that it appears that 
when the defendant's el Linn was entered. surveyed, and patented, the 
land covered by it, so) far iis the location iInterteres with the plaintiffs’ 
survey, Was not ‘a part of the publie land authorized te he sold’ 

“On the above facts the Iniportant question arises whether the de- 
fendant’s title 1s hot void. Theat fi, is is ‘f quest ion (ts well Cred snahle 
at law as in chanes ry, will wot be contvaverted. That the elder be gal 
dith must pore rel mn th. action of ejects vi ix undoubted. But the 
nQery heve iS, whether the A te ndant has (iy title. {Ss agaist the 
plaintifis, And there seems to be no ditheulty in answering the 
que sstion, that he has rot. His loe ation Wis made on lands not liable 
to be thus appropriated, but expressly reserved; and this was the case 
when his patent was issued. Had the « ntry been made, or the patent 
issued, after the 26th of May, 1829, when the reservation ceased, and 
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before it was revived by the act of 1832, the title of the defendant 
could not be contested. But at no other interval of time, from the 
location of Bell until its confirmation in 1836, was the land claimed 
by him liable to be appropriated in satisfaction of a New Madrid cer- 
titicate. 

“No title can be held valid which has been acquired against law; 
and such is the character of the defendant's title, so far as it trenches 
on the plaintitts. [t has heen arqued thet the first pate Th appropre 
(thes the land. ahd extinguishes all prior cla mis of cnpferior dign ty. 
But this view is not sustainable. The issuing of a patent is a minis- 
terial act, which must be performed according to law. A patent is 
withthe rly roid ajied LOpn ratine wh seh is paxned for land thet had heen 
previously pote nted lo another puclividual, The fee having been 
vested in the patentee by the first patent, the record could convey no 
rivht. It is true a patent possesses the hivhest verity. It cannot be 
contradicted or explained by parol, but if it has been fraudulently 


obtained, or issued avainst law, it is void. It would be a most dan- 
cerous principe to hold, that a patent should carry the legal title, 
though obtained fraudulently or against law. Fraud vitiates all 


transactions. It makes void a judgment, which is a much more solemn 
act than the issuing of a patent. The patent of the defendant having 
been for land reserved from such appropriation, is void; and also the 
survey of Coontz, so far as either conflicts with the plaintiffs’ title. 
For the foregoing reasons, we think the instructions of the court to 
the jury Were erroneous, and, consequently, the judgment must be 
reversed at the defendant's cost, and a vensre de novo is awarded.” 


The case of the Railroad Company vs. Fremont county (9th Wall- 
ace, p. SY) is in many respects analagous to the one at bar. On the 
$d of Mareh, 1857, Congress passed an act to contirm to the several 
States the swamp lands selected under the several swamp land grants, 
so far as the same remained vacant and unappropriated and not inter- 
fered with by actual settlement mader any eristing law of the United 
States (11th U.S. Statutes, 251). Subsequent to the passage of this 
act May [5, 1856), Congress granted to the State of Lowa certain 
lands for the purpose of aiding in the construction of designated 
railroads. We quote from the statement of that case: 


“In this connection it may be proper to refer to the act of March 2, 
1855, which is ‘An act for the relief of purchasers and locators of 
swamp and overtlowed lands. It provides, in substance, that patents 
shall be issued to purchasers or locators who had made entries of the 
public lands claimed is swathp lands prior to the Issue of patents to 
the States under the second section of the swamp-land grant of 1850, 
and providing for an indemnity to the States. Conflicts had arisen 
between these purchasers and locators, on the one side, and the States 
claiming the land under the swamp-land grants. As these lands were 
not withdrawn from sale till the filing of the lists in the loeal land 
othe, they were SUpPpos dl to be Open to entry or location, and a por- 
tion of them had been thus appropriated. On the other hand, the 
States claimed that the grant to them by the aet of Congress was a 
vrant #1 presente and vested the title immediately, Such had been 
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the opinion expressed by the land commissioner, and also by the 
Atte rney-( reneral. 

“The embarrassments of the land department growing out of this 
controversy between the States and the settlers were removed by this 
act of 1855, which contirmed the title of the settlers, and compensated 
the States for the land of which they were deprived, 

“The second section of the act provided that compensation should 
be allowed to the States only in respect Lo subdivisions taken up by 
the settlers which were swamp lands within the true intent and 
meaning of the act of 1850; that is, where the greater part were ‘wet 
and unfit for cultivation. And the land department, therefore, al- 
lowed parties to contest the claim of the States, and to give evidence 
before the proper otheers that the subdivision was not of the character 
contemplated by the law. As a consequence, under this construction 
of the act, controversies increased between the settlers and the States, 
and, ‘Ls stated hy one of the commissioners of the land othee, the Con- 
testing applicants pending before the departinent involved, hy esti- 
hate, three millions of ACTS, and. On Investigations being ordered, 
papers came into the office by bushels. Pending these proceedings 
(Congress intervened and passed the act of Mareh 8.1857. This act 
is entitled ‘An act to confirm to the several States the swamp and 
overtlowed lands selected under the act of September 28, 1850, and 
the act of Mareh 2, 1849. 

“The aet contains but one section, and it provides ‘that the seleetion 
of swamp and overtlowed lands granted to the several States by the 
act of Clonyvress, approved September 28, 1S50, and the act of March 
2, 1840, heretofore made and reported to the Commissioner of the 
veneral land othee, so far ({s the Sle shall it main mroanud and nett po 
propriated, and not inte refered with hy (rit actual settlement mele i’ 
any existing lenis of the United States, be, and the same are hereby 
econtirmed, and shall be approved and patented to the several States. 
in conformity with the provisions of the act aforesaid, as soon as may 
he practicable, with a proviso saving the act of Mar h, 2, 1855, which 
is continued in foree and extended to all entries and loeations claimed 
as swamp land made since its passage. As we have already stated, 
the selection of the swamp and overtlowed lands by the State of 
lowa, under instructions from the land department, invelved in this 
suit, was made and lists returned and flled in the department Septem- 
her 20, 1854, and January 21, 1S57, which was before the passage of 
this act. And these are the selections referred to, confirmed and ap- 
proved, and fon which patents Were directed to be issued AS soon AS 
practicable, if the saine Were Vacant and unappropriated, or not occu- 
pied by “ani «fe til settle - ve pred ev Stee haw of Congress,” 

Mr. Justice Nelson. in) delivering the opinion of the C‘ourt. said: 

“But there is still, if possible, amere decisive answer to the title 
set up by the defendants. Until the line of the railroad was detinitely 
tixed upon the ground, there could be no certainty as to the particular 
sections of land falling within the grant; nor could the title to any 
particular seetion on the line of the road vest in the company. The 
grant was in the nature of a float until this line was permanently 
fixed. Now the proofs show that the location of the road was not 
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made on the ground and adopted by the company till the 24th of 
March, 1857, ‘which was after the confirmatory act of that vear. 
“This. ais Wwe have : SCH, connrmed all the Ne lections made at the time, 
and which ineluded all in CONnFPOVETSY in this suit, in the language of 
the section, ‘30 far (Is the SOLE shall remain vacant and unappropre- 
ated. and pot inte i'fe ped ur ith hy ite tual settle ile nt. 

On the 23d of July, 1866, Congress passed an act for a grant of 
lands to the State of Kansas to aid in the construction of the North- 
ern Kansas railroad. (14th U.S. Statutes, 210.) 

The tirst section of the act declares: “That there is hereby granted 
to the State of Kansas for the use and benefit of the St. Joseph & 
Denver City Railroad Company every alternate section of land desig- 
nated by odd numbers for ten sections in width on each side of the 
road. But if, when the line of the road should be definitely fixed, 
any pre-emption or homestead right should have attached to said odd- 
numbered sections, other lands are to be selected in lieu thereof.” 

Section + of the act provides that as soon as the company shall file 
with the Secretary of the Interior naps of its lines, it shall be his 
duty to withdraw from market the lands granted by the act. 

On the 25th of March, 1870, the company referred to in the act 


tiled with the Seeretary of the Interior a map of the line of its road. 


It seems that one Van Wyck, on the 13th of April, 1870, located 
lands within the railroad limits, and on the 15th of November, 1871, 
received a patent for the same. One Knevals acquired from the 
company all its interest in the lands located by Van Wyck, for which 
he, Van Wyck, had received a patent. 

Knevals tiled his bill against Van W yek in the U.S. Cireuit Court 
for the District of Nel raska. The case Was brought to this court on 
appeal, and the opinion was delivered by Mr. Justice Field, in which 
he says: 

“The uri int is one in prese nti, exce pt as its ope ration is afk ted by 
that condition. (That is, it should not embrace lands to which pre- 
emption or other rights had attached.] The difhceulty in immediately 
viving full operation to it arises from the fact. that the sections de- 
signated as granted are incapable of «dentsneation until the route of 
the road is detinitely tixed., Whe i thet rowte is thus established the 


grant tukes effect upon the sections hy relation as of the date of the 


* * * No further action is required of the com- 
pany to establish the route. It then becomes the duty of the Secretary 
to withdraw the lands granted from market. But if he should negleet 
this duty, the neglect would not Cm peer the rights of the COM pany, 
howe wr prejudic val if might prove lo others. x as an W +h *k Vs. Kne de 
vals, 16th Otto, 360.) See also French vs. Fyan, 98 U.S., 170; Rail- 
road Company vs. Sinith, 9 Wallace, 99, and Stark vs. ti 6 Wall- 
ace, +02. 

We think the foregoing views and decision not only tend to show, 
but do in faet conclusively show, that the title to the lands in contro- 
versy passed to the State ‘of California and its grantees by the act of 
July 23. 1S66, unless the defendants have brought themselves within 
the exceptions made in the first section of the aet (which we shall 
consider further on), even though the Commissioner of the General 


et of Conqie XN, 
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Land Office and the United States Surveyor-General had neglectec 
perform the ministerial acts as directed by the fourth se ction. Sect 
3 of the act has no direct bearing upon the case at bar, referring o 
to lands which had not been surveyed by authority of the Uni 
States prior to July 23, 1866, but these lands had been so surve} 
‘The following evidence shows that the law was substantially ec 
plied with by the State: . 

Plaintiff introduced in evidence Certificate of Purchase No. 1 
from the State of California to J. W. Tuttle for Swamp Land Sur 
No. 588, being the southeast quarter and south half of northe 
qu irter of section 2+, and the east half of sec ‘tion 2 25 wall i In towns 
11 north, range 2 east, Mount Diablo meridian, in whieh certific 
said lands are described as swamp and overflowed lands, granted 
the United States to the State of California by act of Congress 
net ptember 28 1S50. Said eertiticate bears date July 1, 1862, ¢ 
was duly assigned to plaintiff on the 14th day of January, 1864. 


Plaintiff then introduced in evidence Certificate of Purchase 
1660 from the State of California to W. H. Alvis for Swamp La 
Survey No. 592, being the east half and southwest quarter of Sect 
36, and the southeast quarter of Section 35, all in township 11 nor 
range 2 east, Mount Diablo meridian, in which certificate said lar 
are deserived as swalnp and overflowed lands granted by the Unit 
States to the State of California by act of Congress of September 
IS50. Said certificate bears date July 1, 1852, and was duly assign 
_to plaintitf on the 10th of July, IS62. 

Plaintiff then introduced in evidence a duly certified copy of t 
plat of the township in which the lands in controversy are situat 
approved by L. Upson, U.S. Surveyor-General for California, on t 
lOth of January, 1866, on which plat the east half of the northe: 
quarter of said section 25 was designated as swamp and overflow 
land, but none other of the lands in controversy were so designat 


Plaintift then introduced in evidence the plat of said towns! 
approved by J. BR. Hardenbergh, U.S. Surveyor-General for Calif 
nia, on the An of April, 1872, on which map all the lands in contr 
versy are designated as swamp and overtlowed lands. Upon said p! 
is endorsed the following certificate: 


“The above map of Township No. 11 north of range 2 east, 
Mount Diablo meridian, represents the amendments made to the m 
of this township approved January 10, 1866, in strict conformity 

“Ist. With the segregation of swamp and overtlowed land made | 
the State of California east and north of Sacramento river, as shov 
on plat of swamp and overflowed lands in the counties of Sutter at 
Plaeer, approved November 15, 1861, by H. A. Higley, Survey: 
(ieneral and ex-otheio Register State land othee, and 

“2d. With the segregation of swamp and overtlowed land sou 
and west of Sacramento river, as the same was sworn to have be 
made by Amos Mathews, County Surveyor of Yolo county, in Augu: 
1862. in aecordanee with the laws of the State of California, and 
the same is represented on said Mathews’ plat. 
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“The certified copies of both plats, filed by the State of California 


_in this office, show that the two segregations conform to the system 


of surveys adopted by the United States. 
U.S. Surveyor-General’s Office, } 
San Francisco, April 4,1872. 4 
J. R. HARDENBERGH, 
U.S. Surv.-Gen. Cal.” 

The copy of said map had endorsed upon it the following certifi- 
cate: 

U.S. SURVEYOR-GENERAL'S OFFICE, ) 
SAN Francisco, CAL. 

“Tl. James T. Stratton, Surveyor-General of the United States for 
California, hereby certify that this is a correet copy of the original 
plat on tile in this office, and a correct copy of the certificate of the 
Surveyor-General endorsed thereon, and the whole thereof. And I 
further certify that said certificate is, in substance, the certificate of 
approval on all township plats made and approved in pursuance of 
section + of the act of Congress approved July 23, LS66, entitled ‘An 
act to quiet land titles in the State of California.’ 

“Attest my hand and the seal of this office this 20th day of Novem- 
ber, A. D. S75. 

| SEAL. | Jas. T. STRATTON, 

U.S. Surv.-Gen. Cal.” 

Plaintiff then introduced in evidence a copy, duly certified by 
Robert Gardner, Surveyor-General of the State of California, of a 
map on file in said office, entitled “Supplemental Segregation of 
Swamp and Overtlowed Land in Yolo County; segregated by Amos 
Mathews, County Surveyor;’ on which plat all of the lands in con- 
troversy are designated as swamp and overtlowed lands. 

Plaintitf then introduced in evidence a copy of a duly certified copy 
of said segregation map, on which copy, so introduced, is endorsed the 
following certificate: é' 

“US. SURVEYOR-GENERAL'S OFFICE, ) 
SAN FRANCISCO, CAL. | 

“LT hereby certify that this diagram has been compared with the 
original by me; and that the same is a correct transcript of a plat 
embracing Townships 11 N., R.2 E; 12 N..2 E; 12 N., 1 E. (frae- 
tional), and 11 N., 1 E., Mount Diablo meridian, said plat having been 
tiled in this othice between the 2? of March and 4th of April, 1872; 
and being plat of survey made by the County Surveyor of Yolo 
county under and in pursuance of the Statutes of California then in 
force, and showing the segregation lines of the swamp and overtlowed 
lands in said townships; and further that the whole of that portion 
of said plat is designated thereon as swap and overtlowed land: that 
I have compared the certificate of approval of said plat with the 
original endorsed thereon, and that the same is a full, true, and cor- 
rect transcript thereof. 

“Witness my hand and the seal of this office, this 22d day of Sep- 
tember, A. D. 1873. 

(SEAL. ] J. R. HARDENBERGH, 

U.S. Surv.-Gen. Cal.” 
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Plaintiff then introduced in evidence a duly certified copy of the 
following letter transmitted by J. F. Houghton, Surveyor-General and 
ex-officio Register of the State Land Office, to L. B. Ayer, Register of 
the U.S Land Office at Marysville, Cal., on the 15th day of June, 
IS67, together with the list of lands annexed thereto and referred to 
therein; which list included all the lands in controversy: 
“State of California, Office of Surveyor-General and Register of the 
State Land Office, Sacramento, June 15, 1867. 

“To L. B. Ayer, Re wiahe r U.S. Land Ottice for the Mary sville Land 
District: I hereby notify you that all the lands deseribed in the an- 
nexed list, had, prior to the 23d day of July. A. D. 1866, been selected 
and disposed of to purchasers in good faith by the State of Califor- 
nia, under her laws, as swamp and overtlowed lands. 

[SEAL.] [SEAL. | J. F. HOUGHTON, 

Surv.-Gen. and Register.” 

Plaintiff then introduced in evidence a duly certified copy of the 
certificate of survey of J. W. Tuttle, for Swamp Land Survey No. 
588, filed in the Surveyor-General’s Othee October 7, 1861, and ap- 
proved November 2, ISG, and upon which said ce —-. of purchase 
No. L650 was issued. Said certificate of survey was in due form, 
and had annexed eth the atlidavits preseribed by tho 

Plaintit® then introduced in evidence a duly certitied copy of the 
certiticate of survey of W. H. Alvis, for Swamp Land Survey No. 

592. filed in the Surve yor-Generals Othee October 7, LS61, and ap- 
proved November 2, ISGI, and upon which said certificate of purchase 
No. L660 was issued. Said certiticate of survey was in due form, and 
had annexe “«d thereto the athdavits prescribed by law. 

kK. Twitch Hl was then sworn as a witness for plaintiff, and testitied 
as follows: “Lam a clerk in the State Land Office. IT was employed 
in the Surveyor-General’s Ofhce first in February, 1858, and remained 
there until IS63. LT was then absent until December, ISG7, when | 
came back and have been employed in one or other of those offices 
ever since. In the winter of 1862, or the spring of 1863, 1 am not 
certain which, Amos Mathews, the County Surveyor of Yolo County, 
tiled in the Surveyor-General’s Othee the map c: alled “Supplemental! 
Si orre vation of Sw inp and Overtlowed Land in Yolo County , SOUTe- 
vated by Amos Mathews, County Surveyor.’ [saw him bring the 
nap the: ‘Te and le ‘posit it mn the office. This Is thi at map. (Here the 
witness exhibited the map, being the m: *? of which certitied copie s 
had theretofore been adoedene ‘ed inevidenee, but which map ¢ ntained 
no endorsement or tiling.)  Plaintitt then aske d the witness the fol- 
lowing question: “ Since that time has it, or has it not been recog- 
nized as the Segregation Map of Yclo County by the Surveyor Gen- 
eral of this State, and acted upon by him as such, and by the Land 
Officers as such, by the Surveyor General and Register of the State 
Land Othee as suc ‘h és Counsel for the de fe ndants objected to the 
question on.the ground that the same was immaterial, irrelevant and 
incompetent, and the Court: sust uned the objection ; to which ruling 
the plaintitf by his counsel, then and there duly excepted. The wit- 
ness, resuming, then testified as follows : “This map has remained 


in the archives of that office ever since. No other segregation ma 
of these lands was ever in the office. There was another map called 
the Original Segregation Map made by Wm. Minis, a former County 
Surveyor, which did not embrace these lands for the reason that they 
were then supposed to be included in a platted Mexican Grant, and 
were therefore not segregated.” ‘Transeript pages 10 to 14.) 


Plaintiff then introduced said map in evidence. 


Upon this and other evidence given in the transcript, the Court in 
which the action was originally commenced, filed its decision on the 
Sth day of September, 1876, in accordance with the facts established 
by the evidence. By the 11th tinding (Transcript page 6) the court 
decided that the south half of the northeast quarter of section 36, in 
suit, containing SO acres, the northeast quarter of the northeast quar- 
ter of section 25, containing 40 acres; and the northwest quarter of 
the southeast quarter of section 24, containing 40 acres, were on the 
28th of September, 1850, swamp and overtlowed lands, within the 
meaning of the act of Congress of that date, and as such were granted 
to the State. It will thus be seen that in making this decision, the 
Court did not de ide in accord nce with the segregation lines made 
by authority of the United States nor those made by the State, and 
disregarded the act of July 23, 1S66. 


Upon the tindings of facts (Transcript, pages 4 to 6), judgment was 
entered in favor of plaintiff for the lands which the court, as above 
shown, found to be swamp lands under the act of 1850. (Transeript, 
pages Sand 9%.) But the court failing to tind whether or not the 
plaintiff was the owner of the other lands in controversy, the plaintiff 
moved the court for a new trial, which being denied, he appealed to 
the Supreme Court of the State of California, and on the 20th day 
of December, 1877, the said Supreme Court entered its judgment di- 
recting the court below upon the evidence already taken, and 
such other evidence as might be introduced, to tind upon the facts as 
above suggested (Transeript, page 9.) 


Afterwards, on the 19th day of May, 1879, the said cause came on 
for hearing upon additional evidence to be offered in pursuance of 
said judgment of said Supreme Court, whereupon the following pro- 
ceedings were had: 


Plaintitf introduced in evidence a copy of the plat of said town- 
ship, approved by U. S. Surveyer-General Hardenbergh April 4th, 
1872, which plat was identical with that theretofore given in evidence, 
with the addition of the following certificate : 


DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE, 
WASHINGTON, D. C., January 12th, 1874. 
I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the plat of township 11 
north, range 2 east, of Mount Diablo meridian, received with the 
Survevor-General's letter of April 19, 1872, and since which time it 
has been officially used as approved plat, made in accordance with 


s/n aetna 
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section 2488 U.S. Revised Statutes, is a true and literal exemplifica- 
tion of said plat, bound in California plat book No, 180 In this office. 
In testimony whereof | have hereunto subseribed my name and 
enused the seal of this office to be annexed-at the city of Washington, 
on the day and year above mentioned, 
[SEAL] , J. A. WILLIAMSON, 
( ‘OMMNISSTOner of (Cieneral Land Ottice. 


Plaintitl also Introduced in evidence a CODY duly certified by the 
US. Survevor-General for California, of the following letter: 


LoS. SURVEYVOR-GENERALS OFFICE, 
SAN FRANCISCO, April 19. IS7F2. 
Hon, Witnis DRUMMOND, 
(Comissioner General Land Office, Washington, D.C. 

Sin: | transmit ina separate roll by to-day’s mail certified plats, 
also certified deserit tive lists of the following townships, showing all 
tracts which the State of California claimed as swamp and overflowed 
prior Lo July 23, LS66; also showing the seyregation of SWalip and 
overtlowed lands made by the United States, viz. Township TL north, 
rahnee l enst: township 1] north, rahe 2 east; township 12 north, 
range 2 east, Mount Dialio meridian. The lists of said tracts contain 
annotations in red ink made by the register of the U.S. land office at 
Marysville, stating all titles to said lands adverse to the claims of the 
State of California, together with the registers certificate testifving 
to the correctness of such Annotations, as Appears from the records 
of thas office. 

These plats and lists are sent you in accordance with the instrue- 
tions contained in your letter of duly 7, IST71, which enclosed for my 
vuidance a copy of a letter addressed to i. Upson Uy, s. Survevor- 
(ieneral, dated sept. sth, PS66. 

Very respectfully, your obvecdpent servant, 
J. Ro HaRDENBERGH, 
CoS. Surv.-Gen. Cal.” 


It will be seen by referenee to the transcript that all the document- 
arv evidence offered at the trials was duly and properly authenticated. 
After plaintiff had rested) his case, defendant offered documentary 
evidence; and against plaintitf’s objections it was admitted by the 
court, to which ruling plaintith excepted. The evidence so offered by 
defendant is contained in the transcript from the last paragraph on 
pave 32 to the first paragraph on page 40, inclusive. 


All reference to the evidence and exceptions referred to in this 
brief are found in) plaintit® s bill of exceptions As settled hy the court. 
embracing pages 10 to 41, inclusive, The assignment of error con- 
tained n said bill of exeeptions Is con} paves 40) and 4+]. and Is as 
follows: 


To the Introduction In evidence of each of sail documents plaintiff 
objected, on the ground that the same were severally immaterial and 
irrelevant, and on the further ground that each of said doeuments 
consisted of matter not admissible in evidence under the answers of 
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defendants, to-wit, a former adjudication, which should have been 
specially pleaded. Said objeetions were overruled by the court, and 
each of said documents Were admitted in evidence ; to whieh several 
rulings plaintiff then and there excepted. 

The above and foregoing iS all the evidence viven upon the several 
trials of the said cause. 

And thereafter, to-wit, on the 3th day of December, 1879, the 
court filed its findings of fact and conclusions of law: to which de- 
cision plaintiff duly excepted, and now excepts, on the following 
vrounds: 

1. 

The evidence is insutticient to justify the tinding of the court to the 
effect that plaintiff is not, and never was, the owner, nor entitled to, 
the possession of all or any part of the lands deseribed in the com- 
plaint, in this, that the evidence shows that said lands were, on the 
2Sth day of September, a. bd. 1850, swamp and overtlowed lands, 
made untit thereby for cultivation, within the meaning of the act of 
Convress of that date, and remained unsold at the date of said act, 
and were by said act granted to the said State of California; and that 
the title of said State thereto had vested in plaintiff, and still re- 
mained so vested: and for the further reason that the evidence showed 
that said lands were granted to the said State of California by the 
act of Congress of July 23, 1866, entitled ‘An act to quiet land titles 
in California,” and that the title of said State thereto had vested in 
plaintiff, and still remained so vested; and for the further reason that 
the evidence showed that plaintiff was, at the commencement of this 
action, the owner in fee and entitled to the possession of all of said 
lands. 

Tl, 

The evidence is insuthcient to justify the finding of the court that 
all and singular the allegations of plaintiff's complaint are untrue, 
for the reasons set forth in the first specification herein, and for the 
reason that the evidence showed that, at the commencement of this 
action, defendants were in possession of the lands deseribed in’ said 
complaint, and withheld the }* ssession thereof from p'aintiff. 

ITI. 

The evidence is insufficient to justify the finding of the court to 
the effeet that the allegations of defendants’ respective amended 
answers are true, for the rea ons stated in the first and second speciti- 
cations herein, and for the reason that the evidence showed that 
plaintitf was seized of the whole of said premises within five years 
next before the commencement of this action. 

ay 

The decision of the court is against law. in this, that by the judg- 
ment of the Supreme Court, hereinbefore referred to, said District 
Court had authority to tind only upon the issues set forth in said 
judgment of said Supreme Court, and not to set aside its findings 
upon the other issues in said cause, cr to find contrary thereto. 


And plaintiff specities the following errors in law occurring at the 
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trial and excepted to by the plaintiff, upon which he will rely in his 
motion for a new trial herein: 

. The vourt erred in sustaining defendants’ objection to the ques- 
tion asked by plaintiff to the witness Twitchell, and in refusing to 
a nar said question to be answered. 

The court erred in overruling plaintiff's objections to the ‘admis- 
sion in evide nee of the documents offered by def ‘endants at the last 
hearing of said cause, and of each of them, and in admitting said 
documents, or any of them, in evidence against plaintiff's said ob- 
jections. 

W. B. TREADWELL anp 
(. Po SPRAGUE, 
Attorneys for Plaintiff. 


The foregoing bill of exceptions, together with the amendments 
thereto, having been duly presented to me, I have allowed certain of 
said amendments, and disallowed others; and the said foregoing bill 
has been, this day, settled and allowed, and is correct and true. 

Dated July 27, LSSO0. Ss. C. DENSON, 

Ex- District Judge. 

Endorsed: Filed July 2S, LSSO. J. K. Smith, clerk, by Jos. La 
Busier, deputy. 


We will hot spe ma the time fully to discuss the eTTe "Ss assigned as 
to thy admission or rejection of e ‘vidence. The question asked WAS as 
to whether or not since the de ‘positing of the segregation map made by 
the State and de ‘posite “lin the State land office i in “1862 or” 1863, it had 
been recognized as the segregation map of Yolo county by the Sur- 
veyor-General of the State and acted upon by him as such and by the 
Surveyor-General and Register of the State land office. In rejecting 
the testimony the learned judge : acted upon the theory that the de- 
posit of a document was of no effect unless it had mi: arked upon it in 
writing the evidence of its having been tiled. But neither the State 
nor the C ongressional act require d that anything more should be done 
than to construct the plat and deposit and act upon if 


All the doc ‘umentary e ‘vidence offered by defendant at the last trial 
of the cause consists of a letter from the Surveyor-General of the 
State of California to the Commissioner of the General Land Office, 
bearing date of July 6, 1877 (Transeript, p. 33); a letter from the 
Commissioner to said State Surve ‘Vor- General dated July : 24, L877 
(Transcript, pp. 33-4); a letter from the Sec retary of the Inte ‘rior to 
said Commissioner, dated January 8, 1879 (Transe ‘ript, pp. 34-5) 
letter from the U.S. Survevor-General for California to the ¢ Commis- 
sioner of the General Land Office, dated March 9. 1870 (Transe ript, 
pp. 35-7): and a letter from the Commissioner of the General Land 
Office to the Surveyor General of the State of California, dated Apri: 
12. 1870 Transcript. pp. 38-9), 


All this testimony was immaterial for the following reasons: It did 
not tend to show that the lands were not swamp and overtlowed on 
the 28th of September, 1850, and thereby passed to the State by the 
swamp land act. [It did not tend to show ‘that the lands in controversy 
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Were not within the swamp land segregation made by the State. It 
did not tend to show that the defe ndants had ever become possessed 
of the lands under any law of Congress or of the State. It did show 
that the entire corre sponde nce and the acts referred to therein were 
subsequent to the disposal of the lands by the Government, and the 
matters in controversy had passed beyond the jurisdiction of the 
executive department and could only be adjudicated by the proper 
judicial tribunals. 

We think we have shown from the opinions and decisions herein- 
before referred to, and from which we have quoted, that the title to 
the lands in CONLPOVErSY) passe “lL to the State of California by the act 
of the 28th of September, 1850, and the act of the 23d of July, LS66, 
unless the defendants have brought themselves within the exceptions 
mentioned in the act. 

To make the lands in controversy fall within the ex- 
ceptions provided for in section one of the act of 1866, they 
must have been selected by the: State contrary to existing 
laws. They were selected by the State, under and in pursuance of the 
act of Congress of March 12th, 1860, cited on page two of this brief, 
and in pursuance of the legislative act of May 13th, 1861, and were 
hot selected coutrary to eXisting laws. If not, they were contirmed 
to the State. Long before the defendants entered upon or claimed 
settlement of these lands, a map of the selection was deposited in the 
State Land Office, and the United States District Land Office had no- 
tice of such selection iis shown hy the f ridence, 

The defendant, Roseberry, claimed to be the owner of the southeast 
quarter of section 25, and the northeast quarter of section 36. Had 
any adverse pre-emption, homestead, or other right been acquired by 
Ri seberry under the laws of the United States prior to July 23d, LS66! ) 
His claim to the northeast quarter of section 36, is as follows: On 
the 2d day of September, 1864, one Geo. Bolin tiled a declaratory 
statement in the U.S. Land Office, in the district where the land is 
situated, and received a patent therefore on the 20th of February, 
IsGs. On the Ist day of January, 1871, nearly a year after the com- 
mencement of this action, said Bolin deeded said northeast quarter 
of said section 36 to the defendant Roseberry. These circumstances 
did not give Roseberry nor his grantors any rights under any law of 
the United States, 

First, because Congress had on the 3d of March, 1853, granted to 
the State of California, said section 36 by the act of that date, cited 
on the tirst page of this brief, and we know of no law that would 
have authorized Mr. Bolin to settle upon said section, and even if it 
had not been previously granted to the State he could have acquired 
no right by reason of such settlement, because there is no pretense 
that the:settlement was made within one year from the date of the 
last-named act, the language of which is: “Nor shall any right of such 
settlers be recognized by virtue of any settlement or improvement 
made of such unsurveyed lands subsequent to that day. Nor was the 
settlement made within two years from the date of the amendatory 
act of March 1, 1854. 


& 

Defendant Roseberry’s claim to the southeast quarter of section 25 
1S based tipon his declaration of pre-emption tiled in the U. Ss. District 
land office in 1864, and his patent from the United States in June, 
1866 (Transcript, pp. 29-30). We submit that he acquired no rights 
thereby: ; 

First, hecause the east half of said quarter section, as conclusively 
shown by the evidence, was swamp and overtlowed land and so de-ig- 
nated by the survey made and approved by authority of the United 
States, and being so designated the fact became a finality, and the 
title passed to the State hy the act of IS50, as we think we have 
clearly shown by the authorities before cited. 

Second, He acquired no right by reason of settlement as shown by 
the act of 1853 and of 1854 before cited. 

Third, He acquired no right by reason of his declaratory statement, 
because it was made and filed two vears before the United States map 
of the survey Was made ana approved. Upon this last proposition 
we refer to Daniels Vs. Lansdale. Ln that Case the plat of the SUPVeY 
Wiis tiled with the Regis er of the pr per land othice Ou the Ath day 
of April, ISS6; Lansdale tiled his declaratory statement before that 
date, ‘, C., O18 the 20th day of February, ISO6: Daniels tiled his de- 
claratory statement October 11, 7858, The pre-emption rights of the 
respective parties were contested before the Register of the District 
Land Office, and the Secretary of the Interior, wherein it was decided 
that the filing of Lansdale was premature and therefore a nullity. 
Daniels © mmenced his action in ejectinent against Lansdale in’ the 
District Court of the State of California; the case went to the 
Supreme Court of the State and in its opinion the Court say: The de- 
tendents declaratory statement its tiled hefove the Nurveyor-General 
head pileh thee plat of the Survey in the Regist ys office, The declara- 
tory statement was tiled prematurely and was therefore a nulbty.” 
43 Cal., p. 41, 

This we think effectually disposes of defendant Roseberry’s claim 
to the northeast quarter of section 36, and the southeast quarter of 
section 25. 

The defendant, Permelia Simmons, claims to be the owner of the 
east half of the northeast quarter, and the southeast quarter of the 
northeast quarter of section 25. (Transcript, page +.) We shall een- 
sider her claim to each ot these parcels separately. She bases her 
claim to the east half of the northeast quartel of section 25. first. 
upon an alleged settlensent of said land in the vear 1857; as we have 
shown she acquired no rights by reason of said settlement by refer- 
ence to the Congressional acts of 1853 and of 1854; second, upon a 
declaratory statement of her husband, filed in the United States Land 
Office at Marysville, August 23d, IS64. We have also shown that 
such declaratory statement was a nullity, because it was prematurely 
tiled. Third, to a patent of the United States, dated July 29th, 1871, 
nearly a year after the commene ment of this action; and we think 
we have shown that the title to said land was contirmed to the State 
by the act of July 23d, 1866. (Transcript, page 30.) The court in 
which the action was commenced, from the evidence, found as a fact. that 
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the north forty acres of this eighty acres was swamp and overtlowed 
under the act of the 28th of September, 1850. (11th Finding, Tran- 
script, page 6.) It is true that the court from some motive unknown 
to us, and perfectly inexplicable to all, without farther evidence as to 
the character of said land, and without farther argument or sugges- 
tion by counsel on either side, subsequently set aside all the findings 
that had been previously made. 

As to the southwest quarter of the northeast quarter of section 25, 
of which defendant Simmons claims to be the owner, she bases her 
claim upon nothing. There was not a syllable of evidence that she 
Was In Possession of it: that she had ever enelosed it: pre-empted or 
patented or purchased it from any person whomsoever. The com- 
plaint alleges that she took possession of it on or about the Ist of 
January, IS70. This not being denied is conclusively presumed to 
be true. She alleges in her answer that she has been in possession 
more than ten years. Under the rules of practice in California, this 
allegation is presumed to be denied, and there is no word of evidence 
to support it. Yet by the excentrie judgment of the court, disregard- 
ing the act of IS66, awarded this parcel of land to the defendant, 
Permelia Simmons. 

The defendant, Powell, claims to be the owner of the north half of 
the southeast quarter, and the southeast quarter of the southeast 
quarter of section 24, otherwise described as the east half and north- 
eust quarter of section 24. She bases her claim : first, upon a declara- 
tory statement of pre-emption nade by her former husband on the 
bith of July, IS64. As before shown, this declaratory statement was 
premature and therefore void , second, upon a patent dated Novem- 
ber Ist, ISO7, to the heirs of her former husband. Even if this land 
had been subject to pre-emption, at the time the declaratory state- 
ment Was made, his entry was absolutely void, and the patent was 
fraudulently obtained ; was not obtainad under any law of the United 
States. He never resided -upon the land, never built a dwelling 
house thereon So far as his residence is concerned, he might as well 
have resided in Texas or any other State. The testimony as to the 
claim of defendant Powell is given at the bottom of page 30 and top 
of page 31 of the transcript, which shows in itself fraud in the entry 
of the land. The act of the 4th of September, IS41, which provides 
fi r pre-emptions, prescribes as one of the requisites before entry of the 
land, that a dwelling house must be built thereon and actual residence in 
person; hence Lippincott, the former husband of defendant Pewell, did 
not enter the land in pursuance of any law of the United States. 
But the court found as a fact that 40 acres sf this land was swamp | 
and overflowed land on the 28th of September, 1850, within the 
meaning of the act of that date. (Transeript, page 6, 11th tinding.) 
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As to the statute of lis itation plead by the respective defendants, 
there is no evidence to sustain the allegations. The patents of the 
United States were all issued within less than five years before the 
commencement of the action. There was no evidence of five years 
continuance possession by any of the defendants, except some 15 or 


20 acres of the southeast quarter of section 25, by Roseberry. Coun- 
sel for defendants never urged in the court in which the action was 
commenced, nor in the Supreme Court, any claim to the lands by vir- 
tue of any statute of limitation, but abandoned that defence, which is 
not referred to in the Supreme Court decision, The bill of exceptions 
contains all the evidence given upon the several trials of the said 
cause, (Transcript page 49). : 

by reason of the law, and the facts iis disclosed by the evidence we 
submit that plaintit? was, and is, entitled to Judgiwent for the pos- 
session of all the lands described in the complaint. 

That beyond all reasonable controversy, he is entitled to Judgment 
for the possession of the northeast quarter Of section 36, which was 
ranted to the state by the act of March 3d, 1S53, if not by the act 
of September ’sSth. 1850. Also to the east half of the northeast 
quarter of section , which Was designated fis swalnp land by the 
survey made by authority of the Government of the United States ; 
also to the southwest quartet of the northeast quarter of section 25, 
bw which neither defendant Simons, hor the other defendants had or 
has any color of title. . , 

All of which is respectfully submitted. ge 4 
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TIERY WRIGHT, Puarstivr wx Error, 
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ROSEBERRY, FLEMMING GUITTAR, PERMELIA SIM- 
MONS anp SARAH POWELL. 


BRIEF FOR DEFENDANTS IN ERROR. 


STATEMENT. 


This case comes here on a writ of error to the Supreme Court 
of the State of California, for review of the judgment of that Court 
in an action of ejectment commenced on the 9th day of December, 
1870, by the plaintiff in error, in the District Court of the Sixth 
Judicial District of that State, in and for the County of Yolo, 
against the defendants, to recover from them the possession of cer- 
tain lands situate in that county, and damages for the withholding 
of possession. 

The plaintiff, in his complaint, alleged that on the 23d day of 
July, 1866, he ‘‘ was seized in fee, and possessed of and entitled to 
the possession of” the land sued for, and that at the time of com- 
mencing his action he was the owner in fee of the land and entitled 
to its possession; that the defendants had entered and ousted him 
from the possession about the first of January, 1870, and still with- 
held it; and prayed judgment for the restitution of the land, one 
thousand dollars damages for the ouster and withholding, and five 
hundred and sixty dollars per annuum for rents and profits. 
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The lands were in his complaint deseribed as ‘‘the north half of 
| the southeast quarter, and the southeast quarter of the southeast 
quarter of section twenty-four (24); the east half of the northeast 
. quarter and the southwest quarter of the northeast quarter of section 
twenty-five (25); the southeast quarter of section twenty-five (25); and 
the northeast qplieart r of section thirty-six (0): ‘ll in Township 
cleyen (11) north; Ranve two (2) east, Mount Diablo base and 
| meridian.” 
The defendants Roseberry and Gaittar joined in an answer, and 
after denyin x generally the allegations of the complaint, allege that 
| the defendant Roseberry, then and at the time of the commence- 
| ment of the action, was the owner in fee of the southeast quar- 
; ter of section twenty-five (25) and the northeast quarter of seetion 
i thirty-six (36), and that the defendant Guittar was in the possession 
; of both quarter sections as a tenant of Roseberry, but claimed 
neither title nor interest in the land other than as such tenant. 
The defendant Simmons filed a seperate answer, denying gener- 
| ally the allegations of the complaint, and alleging that, at the time 
of the eommencement of the action ana then, she Was the owner in 
| feo and in the possession of the east half of the northeast quarter, 
| and the southwest quarter of the northeast quarter of seetion twen- 


ty-live (25), 
| The defendant Powell also filed a separate answer, in which she 
| also, after denying all the allegations of the complaint, alleged that 
at the time of the commencement of the action and then she was 
the owner in fee and in the possession of the north half of the 
southeast quarter and the southeast quarter of. the southeast quarter 
of section twenty-four (24). | 
Each of the defendants also pleaded eontinnous, open, notorious, 
and adverse possession of the land by them severally claimed, as 
avainst the defendant and all the world, for more: than five years 
Neri before the commencement of the netion, and that the action 
was barred under the provisions of the Statute of Limitations. 
| The case was twice tried. At the first trial the Court gave judg- 
ment for plaintiff against the defendant Roseberry for the south half 
of the northeast quarter of section thirty-six; against the defendant 
: Simmons, for the east half of the northeast quarter of section 25; 
and against the defendant Powell for the northwest quarter of the 
southeast quarter of section 24. 
The plaintiff! and the defendants severally appealed from that 
judgment to the Supreme Court of the State, (and that Court sus- 
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tained the several appeals, and reversing the judgment remanded 
the case to the District Court with directiens to find from the evi- 
dence already taken) and such further evidence as the parties might 
adduce, upon certain issues specitied in the opinion, and render 
judgment upon the whole case, (Transcript, page 9.) | 

At the second trial, had in 1879, the Court made and filed these 
findings: 

[ Title of Court and Cause. | 

All findings of fact heretofore made in this case are vacated and set 
aside, and the facts of the case are now found to be as follows: 

. 2a plaintiff is not now and never was the owner nor entitled to 
the possession of all or any part of the lands described in his complaint 
herein, and all and singular the allegations of said complaint are untrue. 

Il. Neither the said defendants, nor any or either of them, ever at 
any time unlaw fully or without right entered upon the aforesaid land or 
any part thie reot, and none of them have ever ousted the plaintift from 


the whole cr any part thereof; and none of said defendants have ever’ 


W rongti lly withheld the whole o1 any part of said lands from plaintiff; 
and none of them have injured him in “anv sui whatever. 

Iif. The rents and protits of the said lands in suit are of the value 
of S560 per year The plaintiff has not been d raged by “ny act of the 
defendants or either of them in any sum whatever. 

IV. All and singular the allegations of the amended answers of the 
defendants Roseberry ana Cruittar, of the cle fendant Sj HmMmOnS, and of 
the defendant Powell, are true as stated thie rein resp ctively, 

And I conclude the law to be that the defendants are entitled to 
judgment, denying the prayer of plaintiff's complaint and dismissing bis 
action, with costs in favor of defendants. Let judgment be so entered. 
(Transcript, p- 10.) 


The judgment was accordingly entered that the plaintiff Tiery 
Wright take nothing by his suit, and that the said defendants B. H. 
Roseberry, Sarah A. Powell and Permelia Simmons have and re- 
cover of and from said plaintiff, Tiery Wright, their costs of suit, 
taxed nt $782.75. (Transeript, PP: 1, 42.) 

The plaintiff moved for anew trial, which was denied. 

From this judgment and order the plaintiff appealed to the Sua- 
preme Court of the State, by which thi judgm nt and order were in 
March, 1883, affirmed. 

The plaintiff filed a petition for rehearing, which was denied; 
and he thereupon sued out his writ of error, which was allowed by 
Judge Mehee, the acting Chief Justice. 


, 


The evic nee on the |) irt of the }) i tiff shows that: 


, 


1. In the year 1862, Amos Mathews, then County Surveyor of 


the County of Yolo, surveyed the lands involved in this action, with 


blister biased 


| 
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other lands situated in that county, and made a map or plat of his 
survey, on which he represented these lands as swamp and over- 
flowed. 

That he, without indorsing or affixing any certificate thereto, 
some time in the winter of 1862, or spring of 1865, left said map or 
plant in the office of the State S irveyvor General, where it remained 
without any authentication or mark of tiling or approval, until 1872, 
when he indorsed thereon his affidavit, stating, in substance, that 
the law of I86L had been complied with by him in the matter of 
making and returning said survey and plat. (Transcript, p. .5 ) 

“This map,” said the witness Twitchell, ‘‘has remained among 
the archives of that office ever since. No other segregation map of 
(hese lands was ever in the office. There was another map, called 
the original segregation map, made by Wm. Minis, a former County 
Surveyor, which did‘not embrace these lands, for the reason that 
they were then supposed to be included ina platted Mexican grant, 
and were not, therefore, sevregated.” (Transcript, p- 14.) 

2. On the first day of July, 1862, the State of California issued 
two certificates of purchase—the one No. 1659, for Swamp Land 
Survey No. 538, to J. W. Tuttle, for the southeast quarter of Sec- 
tion 24 and the east half of Seetion 25, Township Li north, Range 2 
easts Mount Diablo meridian, which certificate was, on the 14th of 
January, L864, assigned to plainttff; and the other, No. 1660, for 
Swamp Land Survey No. 592, to W. H. Alvis, for the east half of 
Seetion 56, in the same township; which ecertiffeate was on the 10th 
of July, 1862, assigned to the plaintiff. Both these certificates de- 
scribe the lands as ‘‘swamp and overflowed lands granted by the 
United States to the State of California, by the Act of Congress of 
September 2sth, L890." (Transeript, pp. 10 and 11.) 

+. In 1864, Township 11 north, Range 2 east, Mount Diablo 
meridian, was surveved and subdivided in the field under authority 
of the United States, by Deputy United States Surveyor Thompson, 
and the plat of such survey was on the 10th of Janaary, 1866, ap- 
proved by the United States Surveyor General for California. 

On this plat the east half of the northeast quarter of Section 25 
Wiis designated us sWamyp and overtlowed lanl, bit ho other of the 
lands involved in this action were so designated (Transeript, p. 
11), and all of them were thereon designated as high and arable 
land. (Transeript, p. 5.) 
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4. Between the 22d day of March and the 4th day of April, 
1872, the State Surveyor General sent to the United States Surveyor 
General for California, a certified COpy of the nap left in his office 
by Mathews with the affidavit of Mathews indorsed, and the Sur- 
veyor General of the United States therenpon caused to be con- 
structed an amended plat of Township 11 north, Range 2 east, 
Mount Diablo meridian, which was indorsed as approved by him on 
the 4th day of April, 1872, and on which all the lands involved in 
this action were represented as swamp and overflowed lands. 
(Transcript, pp. 5, 6.) 

5. At the time of the commencement of the action and at the 
time of its trial the defendant Roseberry was in the possession of 
the southeast quarter of Section 25 and the northeast quarter of 
Section 36; the defendant Simmons with her family was in the 
possession of the east half of the northeast quarter of Section 25; 
and the defendant Powell was in possession of the east half and the 
northwest quarter of the southeast quarter of Section 24. The 
plaintiff Wright had never been in possession of any portion of 
the land. (Transcript, p. 31.) . 


The evidence on the part of the defendants shows these facts: 
l. AsTo THE S.E. } oF SEc. 25. 


lor some time prior to IS62, this quarter section was settled upon 
ana occupied by.a Mrs. Prosser, who had a house on the northerly 
part of the quarter section in which she lived, and had fifteen or 
twenty acres inclosed and usually in cultivation. She died in 1862, 
and her administrator, under orders of the Probate Court, sold and 
conveyed the quarter section by dee d to the defendant loseberry 
in February, LS64. Immediately upon his purchase, Roseberry 
entered into possession, and built and thereafter maintained a sub- 
stantial fence around the quarter section, and had every year culti- 
vated a considerable portion of the land, and had maintained the ex- 
clusive and adverse possession of the whole from the time of his 


entry in LS64 up to the time’ of the trial. 


In 1864 Roseberry filed in the proper local land office his declara- 
tory statement for the purchase of the quarter section as a pre-emp- 
tion claim or right, and on the 15th of Jane, 1866, the United States 


issued to him a patent for it. (Transcript, p. 30.) 
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2. As To THE N.E. } or Sec. 36. 


On the 2d of September, 1864, one George Bolin filed in {the 
proper loeal land office lis declaratory statement for the purchase 


of this quarter section as a pre-cln} tion claim or right, alleging set- 


tlement in March of that year. 


On the 20th of In bruary, LS6S, the United States issued to him 


+ 


a patent for the quarter sec 
conveyed the quarter section 


(Transcript, }}). Late a), ) 


3.. As To THE BE. 3 oF N.S. 


In the vear [Soe one Silas Gi 


of the defendant Permelta Sima 


LIQ. 


On the Ist of January, 1871, he 
by deed to defendant Noseberry. 


. Or Sr e 25. 


orge Simmons, then the husband 


ie se +. | 
ons. with his family. settled on the 


> 


ernst half Oi the northy ist quarter of Section aw, and inclosed il part 


of it. On the 25d of August, | 


ollice his cli cliriad PY SCALCINETII 


SO, he filed in the proper loeal land 
for thie purchase of that half-quarter 


section, and on the 2Oth of July, iSil, the United States issued ib 


patent therefor to his heirs. (Transcript, p. 39.) 


4. As To THE N. 


Si the fil] of the year ISG] de 


of the defendant Sarah Powell, 


| oF THE S.B. + or Sec. 24. 


inclosed a portion of the north half 


and the southeast C{uueert r of the southeast quarter of Section 24. 


with a fraction of land adjoining it on the east, and built a dwelling 


‘ 


house on the fraction. Thereafter he, with his wife, the defendant 


Powell, coutinued to live in the 
if 


land up to the time of his death 


’ 


house and to occupy and use the 
in August, 1865; and the defendant 


Powell, his widow, continued thereafter, up to the time of the trial, 


to occupy and USC the land, and hi vd built ai ucw house on the ad- 


joining fraction. 


On the Sth of \ucust, Si 


Mf, Josiah Lippincott filed in the 


proper local land office his declaratory statement for the purchase 


of this land as a pre-emption 


claim or right: and on the Ist OJ 


e> 


November, 1867, the United States issued to his heirs a patent for 
the land. 

6 Prior to 1869, the State of California, upon the appliation 
of the plaimtiil Ti rs Wri phi \\ } Wriel i ela} ts 
under the State, asked for, and the Commissioner of the General 


Land Office ordered, the United States Survevor General to eX- 


amine and take and report testimony in regard to the character of 
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this and other lands in Township 11 north, Range 2 east, Mount 
Diablo meridian. The then Surveyor General took and reported 
testimony, probably in 1868, and forwarded it to the Commissioner 
of the General Land Office, but the Commissioner, not being satis- 
fied from the testimony then taken, again, in February, 1869, re- 
ferred the matter to Surveyor General Sherman Day, who, during 


that year, visited and examined the land personally, and held an 
] 


investigation at Knight's Landing, only a short distance away from 
the land, at which all the parties in interest were heard. 

The testimony thus taken was forwarded by the Surveyor Gen- 
eral, with his report, to the Commissioner, under date of Mareh 
9th, 1870. In that report, Suryeyor General Day, referring to the 
segregation made by Thompson, the Deputy Surveyor, who made 
the survey in the field, in 1864, said. 

With the evidence now before me, and from my own observation, I 
should not have ineluded in that segregation the east half of the 
northeast quarter of Section twenty-five, 

But his opinion was that if the determination of character was 
to be based upon ‘the condition of the land during th average or 
majority of the seasons during the last eighteen or nineteen vears, or, 
generally, through a fair average of seasons,” ‘‘ the northwest quar- 
ter of the southeast quarter of Section twenty-four, and the south 
half of the northeast quarter of Section thirty-six,’’ should be con- 
ceded to the State. (Transeript, pp. 36, 57.) 

Upon reviewing the testimony take n, and the report of the Sur- 
veyor General, the Commissioner held that as to the lands patented 
to Roseb rry by his patent of June loth, LS66, to the heirs of Lip- 
pineott by their patent of November Ist, 1867, and to Bolin, by his 
patent of February 20th, LS08, the Land Department could exercise 
no further diseretion or control; and that as the east half of the 
northeast quarter of Section 2) was covered by the pre-emption 
claim of Simmons, and such claims were, if made in good faith, 
protected by the Act of 1866. the determination must be first 
rt ferr | to th) , Register and it eelver of the local land oflice, before 
whom the pre-emptor could appear to establish his right to protee- 
tion under the Aet. (Transcript, }). Os, Letter of Commissioner 
Williamson to Surveyor General, under date April 12th, 1870.) 

Subsequently such proceedings were had in the local land office 
and in the General Land Office in the matter of Simmons’ pre- 
emption claim, that the claim was allowed and the patent was issued 
to his heirs on the 29th July, 1571. 


; 
8 

6. Under date of July 6th, 1877, the State of California, through 
its then State Surveyor General, William Minis, forwarded to the 
Commissioner of the General Land Office certified copies of Swamp 
Land Surveys Nos. 538 and 592, and certificates of purchase Nos. 
1659 and 1660, and specially asked that certain tracts of land, in- 
cluding the north half of the southeast quarter and the *southeast 
quarter of the southeast quarter of Section 24 be listed to the 
. State. The Commissioner, on the 24th of July, 1877, denied 


the application, and his decision was, on appeal, aflirmed by the 
Secretary of the Interior on the Sth of January, 1879. (Transcript, 
pp. 30, d4and 45. Papers marked A, B and C.) 
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POINTS AND AUTHORITIES. 


I. 

Unper THE Act oF ConGress or Serremper 28ru, 1850, GRANTING 
SWAMP AND OVERFLOWED LANDS TO THE STATES, THE SECKETARY OF 
THE INTERIOR IS THE OFFICER, AND HIS DEPARTMENT THE TRIBUNAL, 
TO DETERMINE WHAT LANDS ARE WITHIN THE GRANT, AND HIS DECIS- 
ION IS CONCLUSIVE, 

Sec. 2, Act of Sept. 28th, 1850; 
french v. Fyan, 3 Otto, 169, 171. 


In French vy. Fyan, Mr. Justice Miller, delivering the opinion of 
the Court, says: 


We are of opinion that this section (the second section of the Act) 
devolved upon the Secretary, as the head of the Department which 
administered the affairs of the public lands, the duty, and conferred on 
him the power of determining what lands were of the description 
granted by that Act, and made his office the tribunal whose decision on 
that subject was to be controlling. 

We have so often commented in this Court on the conclusive nature 
and effect of such a decision when made and evidenced by the issuance 
of a patent, that we can do no better than to repeat what was said in 


the case of Johnson vy. Tiwsley, 13 Wall., 72, where the whole question: 


was reviewed both on principle and authority. In that case it had been 
strongly argued that the specific language of one of the statutes con- 
cerning pre-emption on the public lands, made the decision of the Com- 
missioner of the General Land Office conclusive everywhere, and under 
all circumstances. The Court responded to this argument in this 
language: 

‘* But while we find no support to the proposition of the counsel for 
plaintiffs in error in the special provisions of the statute relied on, it is 
not to be denied that the argument is made stronger when founded on 
the general doctrine that when the law has confided to a special tribunal 
the authority to hear and determine certain matters arising in the course 
of its duties, the decision of that tribunal within the seope of its 
authority, is conclusive upon all others. That the action of the Land 
Office in issuing a patent for any of the publie land, subject to sale by 
pre-emption or otherwise, is conclusive of the I cal title must be admitted 
under the principle above stated: and in pll Courts, and in all forms of 
Judicial proceedings where this title must control, either by the limited 
powers of the Court or the essential character of the proces lings, no 
inquiry can be permitted into the circumstances under which it was 
obtained.” 
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That decision has been many times recognized and aflirmed, and 
by it the rule was settled that when the Land Department has issued 
a patent for any given tract of land as high land, and particularly 
where, as here, it las issued a patent after having made special 
inquiry and examination, through its subordinate officers, to deter- 
mine the character of the land with reference to the grant, the ques- 
tion of character is conclusively settled in favor of the patentee, and 
eannot be re-examined in an action at law. 

Here we have as evidence of the deeision of the Department of 
the Interior as to the character of these lands: 

lirst. Patents of the United States to defendants as pre-emp- 
tors. 

Second. Report of the United States Surveyor General of. his 
investigation made upon the application of the plaintiff and the 
decision of the Commissioner upon that report. 

Third. Decision of the Commissioner and Secretary of the In- 
terior refusing to list the land to the State upon its application made 
by the State Surveyor General. 


IT. 
IN AN ACTION OF EJECTMENT, PATENTS OF THE UNITED STATES FOR THE 
LANDS INVOLVED ARE CONCLUSIVE EVIDENCE OF THE LEGAL TITLE. 


French v. Fyan, 3 Otto, 169; 
Johnson v. Towsley, 13 Wall., 72; 
Le aC VY. Clark, IS Cal... a2: 

Miller vy. Dale, 44 Cal., 562; 
Churchill v. And rson, 56 Cal., oo; 
Grilson v. Chouteau, 13 Wall., 102; 
Bagnall vy. Broderick, 13 Pet., 436; 
Patterson v. Tulum, 3 Sawy., 172: 
Morse v. Leobbins, 6 Otto, 530; 
Cahn Vv. Barnes, 7 Sawy., 45, 

In french v. Fyan the Court say: 

We are of opinion that, in this action at law, it would be a departure 
from: sound principle and contrary to well considered judgments in this 
Court and others of high authority to permit the validity of the patent 
to the State to be subjected to the test of the verdict of a jury on such 
oral testimony as might be brought before it. It would be substituting 
the jury, or the Court sitting as a jury, for the tribunal which Congress 
had provided to determine the question, and would be making a patent 
of the United States a cheap and unstable reliance asa title for lands 
which it purported to convey. 


$ 
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That case showed that the United States had issued a patent to 
the State, upon its request, for the land as swilip and overflowed 
land under the Act of September 28th, 1850; that Congress had 
in 1852 made a grant of land to the Missouri Pacifie Railroad Com- 
pany, and the land involved bad been su ves ed and returned as hich 
land, and had been certified by the Commissioner to the railroad 
COMpPanyv as part of the land granted to it. The plamtitl claimed 
under the certificate ana crant to the railroad COMPANY, the defend- 
ants under the State, and the party re sist ne.the purtent offered to 
prove by witnesses that the land was not in fact swamp and overflowed 


land within the meaning of the Act. while iD Our Cause the plaintiff 


sought to prove that the land was swan} and overflowed land within 
the meaning of the Act by witnesses, by the State segregation map, 
and the new plat constructed by the United States Surveyor General 
under the fourth section of the Act of July 25d, 1866. 


In Leese v. Clark, 18 Cal., 572, Mr. Justice Field, then Chief 
Justice of the Supreme Court of California, speaking of the con- 
clusive character of a patent, says: 

Upon all the matters of fact and law essential to authorize its issu- 
ance, it purports absolute verity; and if can only be vacated and set aside 
by direct proceedings ppastitite d by lhe froverninv nf, or hy parties acting in 
the name and by the authority of the Government, Until thus-vaeated it 
is conclusive, not only as between the patentee and the Government, but 
between parties claiming in privity with either by title subsequent. 


And in Gibson v. Chouteau, 13 Wall., 102, the same learned Judge 
’ ; ro 
Says: 

But in the action of ejectment in the Federal Courts, the legal title 
must prevail, and the patent, when regular on its face, is conclusive 
evidence of that title. So, also, in the action of ejectment in the State 
Courts, when the question presented is whether the plaintiff or de- 
fendant has the superior legal title from the United States, the patent 
must prevail. 

Miller v. Dale, 44 Cal., 562, was ejectment for land in Santa 
Clara County. The land was embraced within the ealls of two 
Mexican crants —- Las Animas and E77 Solis both of which had been 
finally confirmed by the proper t ibunals of the United States. For 
E7 Solis a patent had been issued. For Las Animas the survey had 
been finally approved by the United states District and Circuit 
Courts, but no patent had been issued. The plaintiffs, claiming 
under the Las Animas, sought to attack. the El Solis patent, under 
which the defendants claimed, on the ground that the confirmation of 


ae eT 


the grant had been procured by false testimony, but it was held 
Qe . © ee 

that the patent eould not be collaterally attacked, and that it was, 

as it remained unvacated, conclusive against the Govern- 

inst all parties claiming under the Government by 


So long 
ment and ag 
title subsequent. - 

The judgment in that ease was reviewed In this Court, and 


affirmed in Jdi//er v. Dale, 2 Otto, 473. 


In Gibson v. Choutean, 13 Wall., 102, the Court say: 


The patent is the instrument which, under the laws of Congress, 
PASSES the title of the United States. It is the Covernment conveyance. 
[f other parties possess equities superior to those of the patent, upon 
which the patent issued. an Court of equity will. upon proper proceed- 
ings, enforce such equities by compelling a transfer of the legal title, or 
enjoining its enforeement, or canceling the patent. Put, in the action of 
eectment in the Federal Courts, the legal litle must pre rel, and the patent, 
wechew Ve ul laroon is face os conclusive eridence of that lille. So, also, in the 


aelion of epectine nian fhe State ¢ Ourts, when the qicestion yrs sented is whether 


lhe plaintiff or fli defendant has thre supervor li yal title, the patent must prevail, 


In Churchill vy. Anderson, 56 Cal., 55, Judge McKinstry, speak- 
ing fe 1 the Court, repeats and adopts the language of Judge Field, in 
Doll vy. Meador, 16 Cal., 325, where he Says: 

Tf a patent be void upon its face, it may be assailed at Any time, and 
in all eases, for it is itself record evidence of the matter which renders 
ita nullity. If it be issued in the absence of legislation directing a dis- 
position of the property deseribed, or by an officer who is not invested 
with power to sign the same, or for an estate prohibited, its validity may 
also be controverted in any action, either directly or collaterally; but if 
the authority to issue the patent leyn pil upon lhe eristence or particular 


} 


facts in reference to fhe condition aor location of the prop rly, or the /?' rforii- 


(iice of cerlaie antleced wil acls, and the othecers have been appointed lor 


the ascertainment of these matters in advanee, who Lave passed upon 
them and given their judgment, then the patent, though the judgment 
of the officers be in fact erroneous, cannot be attacked collaterally by 
parties showing title subsequently from the same source, much less by 
those who show no color of title in themselves. : 


Here the issning of the patent was, by the Act of Congress, 
made to depend upon the existence of particular facts in reference 
to the eondition of the land—whether it was high land, suited to 
cultivation, and open to settlement and purchase under the pre-emp- 
tion laws. The Department of the Interior had been appointed to 
ascertain and determine the facts, and’ had given its decision, and 
upon that decision the patents had been issued, and they were not 


open to collateral attack. 
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The rights of the defendants were based upon settlements made 
and declaratory statements filed prior to the passage of the Act of 
July 25d, 1866, and their rights were saved by special provisions of 
that Act. Roseberry’s patent for the southeast quarter of Section 
twenty-five was issued prior to the passage of that Aet. 

In Cahn V. Barnes, decided in LSS1, in the United States Cireuit 
Court for the District of Oregon, the plaintiff claimed under a 
patent from the United States issued under a wagon road grant to 
the State of Oregon. The defendant claimed under a certificate of 
purchase from the State, for the land as swamp and overflowed 
land. ‘The facts in that case were in many respects like the facts in 
this. There the State had selected the land as swamp and over- 
flowed and issued to the defendant its certificate of purchase, but 
the land had not been listed or patented to the State .as swamp. 
There too the United States had issued a patent for the land as high 


land. 
At page 52 Judge Deady says: 


The first and material question to be decided in this case is, whether 
the patent issued to the State under the grant of July 5, 1866, for the 
premises in controversy, is conclusive evidence in this action that they 
belong to the wayon road grant and not to the swamp land one. 

The swamp land grant was a grant in presenti of all the swamp and 
overflowed lands in the State thereby ‘‘ made unfit for cultivation,” but 
the determination of what lands come within this category and what do 
not, rests with the Secretary of the Interior, and his decision is final 
unless impeached for fraud or mistake. 

French v. Fyan, 93 U. S. , 170. 
* . _ 

The wagon road grant, was a grant, in presenti also, of the odd see- 
tions for six miles on either side of the road wherever it might be located, 
between the fermini named, which, so soon as the line of the road was 
designated, attached to such sections within the preseribed limits on 
either side of said line, and took effect from the date thereof. 

But the grant to the wagon road being subsequent in point of time 
to that of the swamp land, the former could not attach to any legal sub- 
division within the operation of the latter, unless they had reverted to 
the United States for want of selection in due time, which could not 
have occurred in this case, as the surveys were not extended over the 
premises till 1869. * * * 

In the face of French v. Fyan, and even upon general principles, 
counsel for the defendant does not deny but that if the patent had 
issued to the State for the premises under the Swamp Land Aet, it 
would be conclusive in this action as to the character of the land; but it 
is nevertheless contended that the patent, actually issued to the State 
under the wagon road grant, is not such evidence that the lands are not 
swamp, because in the consideration and determination in the Land De- 
partment of the question whether the premises were within the wagon 
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SUPREME COURT OF THE UNITED STAT 
OCTOBER TERM, 1886. 


No. 231. 


ALFRED ROBINSON, PLAINTIFF IN ERROR, 
ns, 


JOHN ANDERSON, WILLIAM ANDERSON, JESSE 
ADKINSON, ET AL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF CALIFORNIA 


. 
— Tors > © 


ALFRED 


ROBINSON VS. JOHN ANDERSON ET a‘. | 


Return of Marshal to Summons. 


Uxirep States MAnrstian’s Orrice, 
District oF CALIFORNIA. 
| hereby ci rtify that | received the annexed writ on the lth day 
of July, ISS2, and personally served the same on the 24th day of 
July, 1882, by delivering to and leaving with John Anderson, Wo. 
Anderson, John Barrett, N. W. Best, IL W. Tlead, Charles MeManus. 
whose true neme Is Chas. G. MeManus: N. A. Paimer. W. M. White- 
head, Spencer Franklin; on the 25th day of July, 1882, by deliver- 
ing to and leaving with A. T. Brown, Chas. Best, J. Bushard, whose 
true name is J. V. Bushard: F.G. Beauchamp, G. W. Cox, Jno. Doe 
Clinton, whose true name is THlenry Clinton; Mrs. Mary English, 
John Farrar, whose true name ts Jno. No Farrar: J. Greenia; John 
Crarner, \l. A. Grooms, Charles Johnson, Gus Jones, Whose true hame 
is W. A. Jones: J. MeDowell, whose true name is Jno. C. MeDowell : 
Chas. McDowell, L. Noel, Henry Owens, G. Powers, whose true name 
is John W. Powers; J. Tavlor, Thos. J. Williams, Silas Wright, P. 
Weiner, whose true name is VP. L. Weiner: Absalom. Doe, whose 
true name Is lra Weiner: Arthur Doe, Whose true hame Is It LR. 
MeDowell : Bolivar Doe, Whose true name is Thos. Ham- 
bright: Chas. Doe, whose true name Is Jesse Peck wood ; Clar- 
ence Doe, whose true name is Peter J. Farrar: Daniel Doe, 
whose tru name is James Lb. Raim, on the 2th day of July, 1SS82, 
by delivering LO and leaving with J brenot, J. Chapman, whose 
true hame Is d. N. ( hapman Jno [den Crarner, Whose true name Is 
John Garner, Jr.: Ro MeCGiarvin, whose true name is Dennis Me- 
Garvin: IL. Randolph, whose true name is H. Randolph ; Thomp- 
son Sears, whose true name is Thomas Sears: EL. Solters, P. Ulrieh. 
J.d:. Walker, D. W. Wells, Abram Doe. whose true name Is Osear 
(. Blodgett : Asa Doe, whose true phiatane is Chester C Gailbert: Beriah 
Doe, whose true name is Wm. Ward: Clement Doe, whose true 
nie Is Jno, [). [hanna : Crust ™ hwartz: Ol} thre 27th day of July, 
ISS, by delivering to and leaving with Jesse Adkinson. Mary 
Metlord, Daniel Doe, whose true name is .\aron Vanderkarr: on the 
~Stlhy dav of July, LSS22. by delivering to ane leaving with Jolin 
Dameron. I. llowe. Jno. Hfuntley, {; W Holliday, mE Nerce. wlhiose 
true name is Wim. J. Neice : , Parris, whose true hame is ©, ht. 
Parrish: on the 29th dav of July, ISS2, by delivering to and 
” leaving with DB. bk. Stahl: on the olst day of July, S82, by 
delivering to and leaving with Peter Brush, whose true name 
Is David rush: Mrs. Llannah ae Hlawbright, M. Paine, Anna Doe, 
whose true name Is elizabeth A. Paine: Kdward Doe, whose true 
name is Jno. Paine: on the Ist day of August, 1882, by delivering 
to and leaving with G. R. Parrish, whose true name is M. 'T. Pain ; 
ll the 2] day of August, ISsS2, I de liverIng to ana leaving with 
Mrs. June Dow Sole, wlhiose true hamec 1~ (Celia Sole: Ps Mock, Jie. 
Doe Welsh, whose true name is Lawrence Welsh: Edgar Doe, whose 
true name is Edgar Sole: Frank Doe, whose true name ts Abraham 
M. McWilliams; onthe 5d day of August, 1582, by delivering to and 
leaving with A A. Woodhouse, (reorge Doe, Whose true name is 
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ALFRED ROBINSON Vs, JOHN ANDERSON ET AL, 


Hiram ©. Churchill; on the sth day of Avigust, 1SS2, by delivering 
to and leaving with II]. W. Clark: on the 22d of August, 1582, 
by deliv rine LO nial leaving with AB \l. ledineton, sail a fendants 


' 
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named therein, personally, at the county of Los Angeles, in: seid 
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district, a certified copy thereof, together with a copy of the 

Compa nt. certified to by IK. WW. MeCuraw, att y for pl il, 

hed thereto, and | further certify that | personally served 

1 r by delivering to and 

leaving with J. Jones and. ey -- on the l4th day of Au- 

vust, LsSS2 V leliver ihe ana waVING with Ss wf (‘litlson, said de- 

fendants Hamed there. i. (yt) uly, til thy COULLY of ‘| ulare, 1) said 

district. a eertified copy thereof. tovether with oa COP of the bill of 

Comiplaiit COTUE | | fe . MeCrraw att \ lor pl tts, attached 
[hereto 

Me. M. DREW. 0. S. Marshal, 
D. DUNLAP, Deputy 


im 
UNITED STATES OF AMERICA: 


ln the Civeuit Court of the United States. of the Ninth (‘ireuit, in 
and tor the Distriet of California. 


Atrrep Roprxsox. Plaintiff. 


a 


Jesse ADKINSON ef al.. Defendants. 


Action brought in the said eirceuit court and the complaint filed in 
the office of the clerk of “ud elreutt COUT in the citv of San rane 
_* ‘ 


Cisse, 


The President of the United States of America to Jesse Adkinson, 
John Anderson, Wim. Anderson, A. FF. Brown, John Barrett, Peter 
Brash, N. W. Best. Charles Best, J. Brenot, J. Bushard, IF. G. Beau- 
champ, J. Bennett, Hi. WW Clark, is. W. Cox, : Liaprnan, S. i. 
Chilson, John Doe Clinton, John Dameron, J. Mo Edington, Mrs. 
Marv English, John Farrar, Spencer Franklin, J. Greenia, John 
(iarner, . Doe Garner, M.A. Grooms, FE. Tlowe, John Tlunt- 
lev, GoM. Totliday, TL W. Head, Mrs. Hannah TH. Hambright, 

~ Charles Johnson, Gus Jones. J.W. Jones. R. MeGarvin, J. Me- 
Dowell, Charles MeDowell, Charles MeManus, Marv Mefford, 

J. Mock, L. Noel, J. Neiee. Penis Owens, N. A. Palmer, C. R. 
Parris, G.I. Parrish, M. Paine. G. Powers, TH. Rudolph, B. | 
Stolil, \Irs Pair [dan Sole, Phompson Sours, [| Salter, Z. Tavlor, 
P. Ulriek, Thos. J. Williams. J. G. Walker. Silas Wrioht,. Ye 
Woodhouse, W. AL Whitehead, John Doe Welsh. P. Weimer, 
DW. Wells, Abram Doe, Absalom Doe, Anna Doe, Angeline Doe, 
Asa Doe, Arthur Doe, Bertah Doe, Belinda Doe, Bertha Doe, Bol- 
Ivar Doe, Charles Doe, Clara Doe. Charlotte Doe, Clarence Doe, 
(‘lement Doe, Doors Doe, Daniel Doe, David Dow, hadwara Dow, 
doar Doe, lorena Doe, ya Doe, red Doe, lhanny Doe, rank 
Dow, Creorge Doe, (us Dow, Crrant Doe, Ilenry Doe, [lattice Doe, 
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ALFRED 


ROBINSON 


[sane Doe. John Doe, Jemima 
Doe, Nat. Doe, Obed Dox 

Doe, Robert Doe, [den 
Vain Doe, Wi Doe, Ne 


James C. Palmer. and Gustave 


sain. 


liam 


. JOTIN 


Petes 


Susan Doe, 


ANDERSON ET AL. 


loe, Kate Doe, Lewis Doe, Matthew 
Doe, Patty Doe, Quiet Doe. Red 
Tom. Doe, Unele Doe, 
ves Doe, Youne Doe, Zebra Doe. 


Schmitz, defendants, Greeting : 


You are hereby required to appear in an action brought against 
vou by the above-named plaimti! in the circuit court of the 
i United States, ninth circuit, in and for the district of Cali- 
- fornia, ana to file Vou! } rf a. ihiswer, or cle nyurrer to the COll- 
plaint tiled therein (a certified copy of which accompanies this sum- 
mons) in the office of the clerk of said court, in the city and county 
of San Franeisco, within ten days after the service on vou of this 
summons Hf served in this count: if served out of this county 
then within 350 days, or judomi bv default will be taken avalnst 
Vou, 
~ The action is brought to recover from you possession of certain 
lnnieds i) os Ang les COUNTV, eof 4 alifornia,. bi Ing il portion of 
the Rancho Los Bolsas, so called, a description of which lands ap- 
pears In the complaint herein, a certified copy of which is herewith 
served Upon VOU? also to recover Solhhw damages for the retention 
of said premises, and for the use and oeeupation of the same and 
costs of suit. 
And if you fail to appear and plead, answer, or demur, as lerein 
| required, the plamtifi apply to the court for the relief 
‘ demanded In the complamet 
ve Witness the Hlonorable Morrison R. Waite, Clief Justice 
Ov] the Supreme Court of the United States of America, this 1Sth day 
of July, in the year of our Lord one thousand eight hundred and 
elolityv-two, and of our Ine yy ndence the LO7th. 
SEAL. | LORENZO 8S. B. SAWYER, Cler’, 
1}, J. EF. OBEIRNE, Deputy (‘lerk. 
Endorsed: Filed February 10th, 1885.) LS. B. Sawyer, clerk, by 
J. Fk. O' Beirne, deputy clerk. 
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In the Cireuit Court of the United States, Ninth Cireuit, District of 
Calitornia 
Atrrep Ronissox, Plaintiff, 
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J. Bushard, J. G. Beauchamp, J. Bennett, H.W. Clark, G. W. Cox, 
J. Chapman, S. L. Chilson, John Doe Cliiton, John Dameron, 
J. M. Edington, Mrs. Marv English, John Farrar, Spencer Frank- 
lin, J. Greenia, John Garner, John Doe Garner, M. A. Grooms, 
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to make such entry and 
“a justification thereof 
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‘al Land Cothniee an ‘atimal ot undivided interests 


t said. 


wrof the General Land 
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from td tf the 


liad no power or 
ibefore referred 
i‘) approve 
V ol said Raneho 
‘ecdings hereinbe- 
vialie ho Santi icra) de } wnta 
| laim defendants deny. A determina- 
estions Involved case Will necessarily call fora 
construction of said act of Congress entitled “An act to ex- 
| he it] to lands in the State of Cali 

nn one of sald aet.a 
pore scrib- 
neral Land 
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erees and fifty minutes west; at seventy-six chains road 
21 runs northeast to Anaheim: at seventy-eight chains road 

runs northeast to Anaheim: at eighty-seven chains Mr. 
Hlannas house bears south sixteen degrees and thirty minutes east ; 
at ninety-one chains and fifty links an elder about fifty links to the 
right ; cil Hrdpety erolit chains hound (>t) line, anid Olle handr «| and 
seventy-cleht chains to a red wood post marked “S.J. €., No.3,” 
Mme rt. i. BO Ine the S. Wy corner of the Rancho San Juan 
C'ayou Ae Santa Ana station: thi nee alone the easterly boundary of 
the Rancho Los Coyotes south one degree and thirty minutes west : 
at thirty live leidis CTOSSCs roel, COLPS¢ southwest nid northeast — 
ciohity eliaines notre (dt) liane ; a elolity hour cliatns and fifty links 
CLOSSCs rod nearly west to a house bout twentv-live chains d{s- 
tant; atone hundred and thirty chains crosses road southwest and 
northeast ab one hiuidred and lorty “CVO chains ane lifty links 
ChOSSCS road. COLPESC northeast nied ~outhwest : at one hundred and 

SIXES chains mound on line, andone hundred and seventy-seven 
oe chains and erolity links to prost ae Fig. hein a. 2. cor... ane 
“EB.” being S. Ee. corner of Rancho Los Cavotes station ; 
thence along south boundary of Rancho Los Coyotes north seventy 
degrees and seventy minutes west; at twenty-one chams and twenty- 
live linkscrosses road northeast and southwest, and atsixtyv-four chains 
and eighty links post marked * L. A.” N. Ek. corner & L. BO and © |, 
CO.” beme N. E. corner of the Rancho Los Alamitos and corner of 
Rancho Los Bolsas station: thence leaving the boundary of Los 
Coyotes afd along easterly boundary of Raneho Los Alamitos south 
six degrees and thirty-seven minutes west: at twenty-three links 
CTOSSCS rowed, COUTTS northw =i, ana SCV E htyv-live chains and Lwelty- 
three links to Prost © 143 i. CO station: thenee, the variation of the 
hinenetic needle belie thirteen degrees anid thirty tiinutes east, 
south cighty-nine degrees and twenty minutes west; at seventy- 
SCV CTI cliaius anid fifteen links intersected the Western boundary of 
township four, south of the base line of range ten west of the San 
Dbernardino meridian, ten liiks north of the southwest cor-- 

ner of same, and two hundred and twenty-nine chains 
2 and fifteen Links toa point im a sand patch ealled the “ Cor- 

ral che los Tunas, or station No. 142 of the Rancho Los Co- 
Votes, and station 36 of the Raneho los Alamitos: thence along 
boundary of said) rancho south forty-nine degrees and thirty 
mines West, one hundred and seventy-six chats, to station No. 6, 
ata-point on line of the eastern boundary of the rancho called 
* Los Alamitos,” post and eharred stake in an irregular mound ; 
thenee alone thir boundary of the Rancho Lu Dolsa Chica, the Varl- 
ation of the magnetic needle being 1?) degrees lo minutes E., south 
seventy-two degrees east, two hundred and forty chains to station 
No. 7. and a place on the north of a small swamp or “ clenega” 
ealled the “Corral de San Gabriel,” being the northeast corner of 
the rancho ealled “ La Bolsa Chiea.” a Prost and charred stake in an 
irregular mound of earth about five chains north of swamp: thenee 
on the line between this rancho and the east boundary of the Rancho 
Bolsa Chico south nineteen degrees and thirty minutes west; 
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south forty-nine degrees and thirty . minutes west, seven chains 
to station: thenee south seve nty-three degrees and th 
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That plaintil isignorant of the true names of the defendants, John 
Doe Clinton, John Doe Garner, Jane Doe Sole. John Doe Welsh 
Abram Doe, Absalom Doe, Anna Doe, Angeline Doe. Asa Dor 
Arthur Doe, Beriah Doe, Belinda Doe, Bertha Doe. Bolivar Do 
(‘harles Doe, Clara Doe, Charlotte Doe, Clarenee Doe, C] 

Dora Doe, Dantel Doe, David Doe, Edward Doe, Edgar Doe, Emma 
Doe, Eve Doe, Fred. Doe, Fanny Doe, Frank Doe, George Doe, Gus. 
Grant Doe. Henry Doe, Hattie Doe, Isaac Doe, Jolin Do 
ye J eaeeeers Doe, Kate Doe, outs Doe. Matthew Doe. Nit Doe, 
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Ohed Doe, Peter Eoe, Patty Doe, Quiet Doe, Red Doe, Robert 
Dow, minh). [den JSusan Doe, ‘Tom Doe, Lonele Loe, Vain Doe, \\ ibigi 


Doe, Nerxes Doe, Young Doe, Zebra Doe, and prays that when he 
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shall discover their real names that lie may be allowed to amend his 
complaint by inserting the same In leu of the said fictitious names. 


as 


VILL. 


Wherefore plaintiff pravs judgment for the possession of said 
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premises, ana tor thirty thousand dollars damages for the detention 
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\Ifred Robinson, being first duly sworn, savs he ts the plaintifl 
n the above-entitled action; that he has heard read the foregoing 
complaint and Knows the contents thereof. and that the same 
be istrue ot his own knowledu » CAC pr astothe matters which are 
therein stated on information or belief, and as to those matters 
this Toit ves it to be tru 
Signed A. ROBINSON 
Subseribed and sworn to before me this 18th dav of July, A. D 
ISS2 | 
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GEORGE EH. SMPTE, 
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f fy of Los Angeles, } 
(iustave Sehmitz, be duly sworn. savs that he is one of 
or the defendants in the above-entitled action : that he has read 
thy loregomng abnswel anied kK HOWS the contents thereot. and 
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Liat the same Is true of lis own knowledge, Cac prt aus tothe matters 
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epee: i Ns A ly i 


[4 ALFRED ROBINSON VS. JOIIN ANDERSON ET AL, 


Which are ther in) stated Ol) lis information or belt fand us lo those 
niatters that he belreves it to be true. 
(Signed) GUSTAV SCHMITZ. 
Subseribed and sworn to before me this 5th day of August, 1SS2. 
[SEAL. | C. W. TUMPIREYS, 
Nola; i} Public uy, and for said (ounty. 
Endorsed: Filed Aug’st 16th, 1882.) LS. B. Sawver, clerk, by 
J. FO Beirne, deputy clerk, 
14} Plea in. Abatement. 
ln the Cirenit Court of the tnited States, Ninth Cireuit, District of 
(‘alifornia. 


\nerep Roprsosx, Plaintiff, 


Jusst ApkKINSON ef al... Detendants. 


And all the said defendants in the above-entitled action who have 
been served with summons in this action, as appears by the return 


of the U.S. marshal, 1) Bronson & Wells, their ULLOrhneyvs, come ane 
' . i] ‘ ! ° | . 2 ; . 
delend the Wrong and myury when, &e., and su that the court here 


| . . : 
ought not to take cognizance of or sustain the aetion aforesaid, be- 


Ciuc thie Y say that [hic Couse of action store ssa, if any accerile | i) 


i } i} , : » F ] 

the said plaimtil, accrued to lim at the county of Los Angeles, 

. rstiik ot (‘alifornia, vithain thie Jurisdiction of thie superior COUT of 
— a i anil 2 . 

the said county of Los Angeles, State of California, and not within 


the jurisdiction of this court, and this court has no jurisdiction of 
thie Persons O1 sad defendants or of thi subject ot the action atore- 
Ul L tloiss thie V are ready io Ve rity. 
vi Wherefore they pray judgment if the court here will take 
fuinrtly Pr CoO TiZalce of Or sustain the netion aforesaid, NC. 
BRUSON & WELIS. 


Attorine WS for Said Defendants. 


LI. \\ | l, one of the above-named defendants. being duly 
SsWorh, says Uial the above prea is true in substance and maiter of 


(Siened) ee aOR 


Siibseribed ania “—VWorl) to before rie this 2 day ot September, 
A. |). ISS’. 
aueae CG. W. HUMPHRIES, 
Notary Publie. 


? 


We lhe rely eertifv. that 1 Our opinion the foregoing plea Is well 
founded in point of tan 
* BRUNSON &€& WELLS. 
forncys for said 1 fendants. 
Mudorsed : Serviee of the within plea is hereby admitted this 27th 
day of September, Tss2. Ek. W. MeGraw, attorney for plarntilf, 
iled September 27, L882.) LS. B. Sawyer, clerk. 


ALFRED ROBINSON 


' , ,° as 
4 5 a’oyf Oe ecrigtiie 


In the Cireuit Court of the 


AtFrep Rorinson, PUI. 


. } ’ , j 
Now Comes tic sale prectidl 


a 
to take further cognizance o 
} ° } j ' ae 
the salad adeindants, becutlss 
nelion aforesaid adidl aris 


here, to Wit. In the COLLET 


j | 4 | ’ 

fornia.as be lath above im 

bye rricatl red of ' ry ( ] '} 
endorsed service aha ree 


Oct. 14. ISS2 Druson & Well 


hiled October 14, 1882. 1 


>. % | | 
CLO POUT CicghTh 


CMeult? court of thy 
Middiclai CIrcull, Ib abid Tol 


Court-room a thre crty ana 


+) , ; \ ; 
m4nian eden a! Novetipoer, lbh tiie 


, ] | oo t 
Mini read AllG ClUtitVv-lWwo 


} P re 2 
Present wir llonorabl Lore 


Phis Cause comin: 


. 7 
° ’ ’ . ’ 
’ ; Bare : | ; 
lurisdiction trerem. W.Va 
’ 4 }] . 
' ; F ; 
Brunson i\ Wells. bos ©. 1OPF Ce 


. } 
; . ' ‘7% #,#} ) +? ; s¢ 
esq... for prrceddacdih, Oh st] Tote} ' 
' 


thiat thi prea herein ia 


pertnission to the defen 
stint 

My It is further orders 
iy rebyy mm overruled \\ 


in twenty davs trom the 21st 


lars, 
| hereby certify that the 
of an Orig 
Attest Thi lisanne nied Lilies se 
vermber, A. DD. 1SS2. 


[SEAL | 


; 
Miki OFCICP Thiakade al 
? 
i 


VS. JOHN ANDERSON ET AL. li 


lo Plea in Abatement 


lnited States. Ninth Cireuit. District of 
f ilifornia. 


Aid ADKINSON ef al. 1) Pts. 


cLbiedi “uVs that the eourtl here ought 


ihiet Stistalh his action aforesaid a“onilist 


the said peleatantiel suVs that the cause of 


the jurisdiction of this court now 
ss Ale les, in the distriet of Cali- 


hoc hari sllewed, and this hye prracVs Trbat 


pied thi enid a ic nedants do the like 
cK. VW. McGRAW. 


Atty tor }’/ i 


Jol Ol il COHN of thie within admitted 
a tt \ Ss lor cortain cli tts, per W \ 1). 


i 
- K Sowver. clerk. t\ - I. () Beirne, 


wit. the July term, A. D. ISS2, of the 
nited States of America, of the ninth 
i district of California, held at the 
L\ Of Sali rane ISCO, OF1 Monday, the 
vear of our Lord one thousand eight 


VIR, lo=a.. prea rrnay (oT) behalf Co] 
its. ana 7 |) Latimes 


, , 
(deren 
tii COOPER DOLILETE: herein. it is Orerered 
a 


| the same hereby is, withdrawn, with 


“nf demurrer be. and the same 
ieee : 
thy eave to thy gderendants to answer 


Histiant Upon pavinent of twenty dol- 


17 
L ng is a full, true, and correct copy 
‘ - . i | . i 
htered tT the above entitled CHiIse 


al of said court this Oth day of No 


L. 8. B. SAWYER, Clerk, 
By J.B. O'BEIRNE, Deputy Clerk. 


ALFRED ROBINSON Vs. JOILN ANDERSON ET AL, 


ry] Demurrer. 


ln the Cireuit Court of the United States, 9th Cireuit, District and 
Slate ot ¢ ‘alifornia. 


ALFRED Ropinson, Plaintill. 
is 


Jesse ADKINSON et als., Defendants. 


Jesse Adkinson, John Anderson, Wim. Anderson, A. F. Brown, 
John Barrett, David Brush (sued under the name of Peter Brush), 
N. W. Best, Charles Best, J. Brenot, J. V. Bushard (sued under the 
name of J. Bushard), k. G. B auchamp, a. Ww. Clore, &. W. COX, 
J. N. Chapman (sued under the nameoft J. Chapman). L. Chilson, 
llenry Clinton (sued under the name of Jolin Doe Clinton), John 


muneron, J. M. Edington, Mrs. Mary Enelish, J. N.- Farrar (sued 


’ 
i 
! 
J} 


D 
. , 4 j ‘ ’ 
, . , , , , . 
nameot John Farrar). Speneer Franklin, -- Greenia, John 
i 
' ' i j | ‘ 
(aarner. John Garner. Jr. (sued under the name of John PD 


2 | * 
ner) ML A. Grrooms, I. Tlowe,. John tluntley. G ref 

' ' ’ 14 ‘ ’ 
Lf. lia, i) I | SRariee LI. Llamibrielht, ¢ haries Jolson. o> Til. \ h¢ 


(sued under the mame of Gus. Jones), J. W. Jones, Dennis 
3° MeCaarvin (sued under the name of R. MetGuarvin). Jno. ¢ 

\1 , 

MicdD Weird tstie LLilciey the Pheddaive (>| ig Mi Dowe oer ( il ao 


McDowell, C. G. MeManus (sued under the name of Charies Me- 
Manus). Mary \Mletlord, J. Mock, Lu. Noel, \\ Phi. 2. NIC fStuie@d unhnaecr 
the name of J. Nice), Th nry Owens, N.-A. Palmer, C. it. Parrish 
(sued under the name of C. R. Parris), M.S. Paine (sued under the 
name of GR. Parrish), Muriel Paine (sued under the name of M. 
Paine), Juo. W. Powers (sued under the name of G. Powers), I. 
Randolph (sued under the name of IL. Randolph), b. bk. Stoll, Celta 
Sole (sued under the name of Mrs. Jane Doe Sole), Thos. Sears (sued 
under the name ot hompson Scal's }, Hf. Solter, J. Taylor, . | ili lh, 
Thos. J. Williams, J. G, Walker, Silas Wright, J. A. Woodhouse, W. 
M. Whitehead, Lawrence Welsh (sued unde rthenameof Jolin Doe 
Welsh), L. Weimer (sued under the name of P. Weimer), D. W. 
Wi lis, \) is Diocdvett (sued under the Hamme of Abram Lan , la 
Wein | sued under the hame of Absalom Dov , elizabeth oh. 
Paine (sued under the name of Anna Doe), Chester C. Gilbert 
(sucd unc r the hame of Asa Dor I, lh. It. Mic Dowell (sued 
ins under the name of Arthur Doe), Win. Ward (sued 
name of Bertah Doe), Thos. Hambright (sued under th 
of Dolivar Doe), Jesse Peek wood (sued lider the name ot ¢ harles 
Doe), Peter J. Farrar (sued under the name of Clarence Doe), Jolin 
|). Llarnion sued unde I the hame of Clement Don ), Dean = hh. Laie 
(sued under the name of Daniel Doe), Aaron Vanderkarr (sued 
under the name of David Doe), John Paine (sued under the name 
of kdward Doe), W. EL. Sole (sued under the name of Edgar Dor 
Abraham \l. VieW idisnos (sued under thie hame ol rank Lon 
Hiram ©. Churchill (sued under the name of George Doc), James ©, 
Palmer, Gustave Schmitz, defendants herein, by Bruson & Wells, 
their attorneys, demur to the complaint of the pleataatitl herein on 


thie grounds : 


Lhader the 


, 
i " ?) 
iit bictaidat 


ALFRED ROBINSON Vs. JOHN ANDERSON ET AL. 1% 


Ist. That this court has no jurisdiction of the def ndants, the said 
plaintiff and the said defendants, and each and all of them, being 
re sil hits and ( itizens of this State, and the controversy, if auhy, hot 
being between citizens of different States, or between citizens of a 

State and citizens or suby cts ol a foreign State. 
od 2d. That this court has no jurisdiction of the subject of the 
action; that the matter in dispute, if any, is an action for 
the recovery of the possession of real property, commonly called an 
action of ejectment, and said alleged or supposed matter in dispute 
does not arise under the Constitution or laws of the United States 
or treaties made under their authority. 

Sd. That the plaintiff in said action has not legal capacity to sue, 
he being a resident and citizen of the same State with the said de- 
fendants, to wit, the State of California. 

lth. That the said conmmplaint does not state facts suttictent to con- 
stitute a-cause of action. 

Sth. That the complaint is ambiguous, unintelligible, and uncer- 
tain 

BRUNSON & WELLS, 
Attys for said Def’ ts. 
Per V. D. 


The certifieate of counsel herebv waived and service of the fore- 


going admitted 
| E. VW. McGRAW, 
Alt'y for PU. 


Endorsed: Filed Nov’r 21st, 1882. L.S. B. Sawyer, clerk, by J. 


ye) An s/ié j ofr m / sf Adi iInsOnN ‘ f al 


- een e 
ALFRI 


JESSE ADK 


[onited States. 9th. Crreuit. Distriet and 


ate of California. 


» Ronson, Plaintiff, 


PINSON ¢ f al Defendants 


Now come Jesse Adkinso \. F. Brown, John Bart 1) 
Is) rae iz i 1) ley ‘ i ; > ey] Ieriys \ \\ !? ‘ (‘I 4 
I I; | name of J. Bu 7 2. os 
: sw 4 ry) . L une 

a |) eron, J. MM. | \Irs 

NI nder the 1 Joba. Farveih 
BG; (;arner. John ¢: 
me of J i) (; t. tlowe. John lun mf 


Nirs. Hannah H. Hambright. Charles 


nis MeCrarvin (sued -under the name of 
‘ 7 } , 
Owens, C. R. Parrish (sued under 


‘arris). M. T. Paine (sued under the name 
iricl Paine (sued under the name of M. 


vers (sued under the name of G. Powers). 


ee ee ae 3 ait a ae —- —— aie 
penditiee e 


™ cv J pS eye" ota ‘ual pate ' 
rt % # td * bi ery ie 
2 ies lager: ee er ee wees By we = 
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I. Randolph (sued under the name of IL. Randolph), B. FP. Stoll, 
‘Thomas Sears (sured under the hehe of Thompson Sears), r, Ulriéh, 
‘Thomas A § Williams, ai 6, Walk: re Silas Wright. a. A. Woodhouse, 
\W. \l. Whitehead, Lan rence WW leh (sued under the hame of Jolin 
Doe Weleh). D. W. Wells, Oscar C. Blodgett (sued under the name 
ot Abram Doe), elizabeth A. Paine (sued under the name of Annie 
Doe), Clinton C. Gilbert (sued under the name of Asa Dee), William 
Ward (sued under the name of Beriah Doe), Peter J. Farrar (sued 
under the name of ¢ larence Doe), Jolin A, [larnion istle | under the 


name of Clement | deve James I} Raune (sned TL r the bhatihe of 

Daniel Doe), Aaron Vandekarr (sued under the name ot Daniel 

Doe), John Paine (sued under the name of Edward Doe), Abraham 

M. McWilliams (sued under the name of Frank Doe), Hiram € 
( hurelall sted ubdier the hame of Creoree Doe), James OF 

ay Palmer, Gustave Schmutz. defendants in this action, and an- 
werlng platntifl’s complaint herem jointly allege : 


That the plaintiff herein was, at and before the tiling of the com- 
plaint herem, and now Is, a citizen of the United States of Amerien 
anda resident of the State of California. 


Phat al] of the defendants named in) plarmtills complaint lie rein 
were, at and before the tiling of the complaint herein, and now are, 
ciizens of the United States of America and residents of the State of 
California. 


They jointly deny that they are wrongfully, or at af, in possession 
of the lands named and set out in the complaint herem, or any 
ie 


part thereof, or that they wrongfully, or at all, withhold the posses- 
sion thereof trom: plamtil. 


They deny that they were, at the date of filing the compTaint 

herein, or at any time thereafter, or are now, in possession or 

Os Upon any | rtion of the land deseribed ahd set out in plain- 

tifl’s compla hit: deny that at the date of ling the — of the 

complamt herein they lid Or at Uni tim therenttes have, or how 

do, withhold from plamtitl the possession of anv land or tract of 
land named and ar seribed nn) } laintitl's complaint. ' 

BRENSON & WELLS, 
i I \\. \ 1). 
Att ys jor Lh f ‘ts. 

STATE OF CALIFORNIA, ! | 
County of Los Angeles, | 


J. M. Edington, being tirst duly sworn,on oath savs that he is one 
ot the at te nadants named Lt) thie above-entitled action : that he has 
heard read the foregoing answer and knows the contents thereof. 


ALFRED ROBINSON VS. JOHN ANDERSON ET AL. 21 


and that the same is true of his own knowledge, except as to the 
matters therein stated (1) lis Inform Lilo or belt t. and is to those 
hitters and things he believe sit to be trie. 


(Sod) J. M. EDINGTON 


Subseribed and sworn to before me this 26th day of December, 
ISSv. 


[sEAL.] B. W. LEE, 


a 


= 


wt endorsed: Service of the within answer is herebv admitted 
this 2Sth dav of December, TSS2 kK. W. Metrraw., attorney 
for plaimtil. iled December Sth) ISS22. oo Sawver. clerk. bv 


J. bk. O Beirne, deputy clerk. 
Oo) Anawer of - )/ j | di staal cf al. 


In the Cireuit Court of the United States. (th Cirreuit. Distriet and 
state 


ALFreED Roptnsoxn, Plaimtif 


Jesse ApkKINSGON cf a/., Defendants 


Now Corrne John Anderson, \V liam \oderson. Dre not, I] WwW. 
Clark, Henry Clinton (sued under the name of. John Doe Clinton), 
M. A. Cirooms, William A. Jones (sued under the name of Gus. Jones}, 
John UU. \leDowe I] (sued uni r tne name of} i VIeDows 11), harl s 
MeDowell, C. G. MeManus (sued under the name of Charles Me- 
Manus; Mary Mitford, L. Noel, William J. Netee (sued under the 
name of J. Neiee), N. A. Palmer, ¢ it Sole (sued under the name 
Ol \I rs. Jane [don Sol ), | sli le J Pavior, l Wermet sued und r 
the hatiec ot |’. Werme ' Ira Wein (‘| sued unde thi name otf 
Abraham Doe), R. R. MeDowell (sued under the name of Arthur 
Doe). Thomas Hlambricht sit ‘| Lidl ley this name of Bolivar [den , 

Jesse Peckwood (sued under the name of Charles Doe). W. Tf: 


(1 Sole (sued under the name ot Edear Doe). defendants in thus 


- sine 
‘ t) ‘ ] >} 1% ‘oPveY yal 1 1 iF? ‘ ’ Fr yf } ’ ; " Stes 
cif 1On, ciriad, aisWerl ‘Z. prichadl ce COTM Ppa ‘ mere ln, POOITRULY 
; , 
alloue 
oat j , i] j 
| hat the peicadnitifl herein was | >] Lia Laas) the cor | 
! “ae 
plaint in this action, and now ts, a citizen of the | ed States of 


America and a resident of the State of Calliorn 


ry” 17 y P ’ ; | ‘+ : > | ’ } | 
That all of the defendants herein were. at and before thr hiing 
. ‘ ‘ j ' | | : } , ; 
ol plaintifl Ss ColMMpiaint, ever since have been. abd now are, citizens 
; 
. . . ’ ? 
of the United States of America and residents of the same State 


with plaintiff, to wit. the State of California. 


oe ALFRED ROBINSON Vs. JOHN ANDERSON ET AL. 


ITT. 


They deny that they are wrongfully in) possession of the land. or 


, } ' . . ’ * . . 
any part of the lands set out and desertbed in plaimtifl s com 


deny that they wrongfully withhold the possession thereof from 
poleatnitill, buat defendants allege that at the date of filing the compl unt 
herein Sever sine have been, and now are occupying and enjoying 
the} SSERSIC) 1 «ot thie iilpeis occupied ania possessed yy thie I), 
(2 which lle laimed by and desertbed in plamtiul = conipla hil 
by «| ly tl Olsen of prolaarntifl, niade and elven t0) 7 - 


. . " . oe " 4 » 4 
Pe vyed — 9) Pousnadot adit S grerenl, ome t “5 Northam. Ol Ga abou thy 


’ '% ’ " . . . , . " 
Defendants allewe that ice from either plaintiff or his said 
} 4 } ‘ 
nt has ever been given or served upon any of these defendants 
io quit and surrender said lands 


: 
a ee Od ell t] ve ‘and have ; 

| ClChaallas Liieee thhelh thbev are entitled LO OCCUPN ailta PIANO al 
right to the POssesslorl of ssid lands described 11) the « uiplamnt cy 
ecnpied by them by reason and virtue of an agreement mad 
and entered into by and between Rt. J. Northam, plamtiffs duly au- 
thorized agent, and these defendants on the — day of June, 1Ss2 
and that they now hold) possession and enjoy the same by reason 
7awhth Virtue ol] thie sforesala AUPOCCTile Hit. ' 

BRUNSON & WELLS, 
rer W. ¥. D.. 
Attus for Def ts 
° { ‘ —T Ss i ¢) oneal PEE NTA ! 
fy of Los Angeles, ~~ 

W. TL. Sowle, being first duly sworn, on oath savs that he ts 
of the defendants named in the above entitled action that le has 
heard rend tiie lores we WidsWwer ania knows the conte hts tlie reol 
and that the same is true of lis own knowledge, except as to the 

ters a s therein stated on his information or belief. and 
t | ! m Tad Tiidyee tteaps bye by lye lf toy bye frie. 
soc Ww. H. BOW LE... 
* Ly Lhd SWOPT tO betTore me this th ay cy] ‘ae rrp bey 


Ry ] : ] aé Bae ] ; ] . SS a 
(QOS Service Of the WIThIN answer Is hereby chebtnpitted tills 
28th day of December, 1882. E. W. McGraw, attorney for plaintifi 
is Saeeh GPs ee aM » J on ie s AVES Maw, aLLOrnvneV [oO] Perchadatil 
. i 
oy ’ . ai ~ > : } =o . ° > ‘ 
liled December 28, 1882. L. S. B. Sawver,-clerk, by J. F. OO Beirn 
CCpDUTV « Dix 


ii] \t a stated term. to wit. the February term. .\. D. 1SS3. of 
the elreuit court of thre Ll nited States of Ameriena, of thie 


~~ 


ALFRED ROBINSON Vs. JOHN ANDERSON ET AL. oe 


ninth judi lal circuit, in and for the district of California, held at 
the COUrl-room 1}) the city and COUNLY of msiill lrancisco on ‘Tuesday, 


OT —s » . . " 
if thi 17th day Ol April, 11) the year or our Lord rie thousand elolht 
= hundred and eighty-tliree. 
rif Present ; The Ilonorable Lore nZO Sawver, eireult idee, 
aa . 

(dy Cr. 
I}. 


; 


A. Ropinson vs. Jesse ADKINSON ef al. 


On motion of E. W. MeGraw, Esq., attorney for plaintiff, ordered 


; ] 4 } } . ] : : j . 
mave granted tohie amended complamt heremn, and that depositions 


; ’ ‘ ? 
herein be opended and retiled. 


Ordered cause continued until 11 a.m. to-morrow. 
tie) | hereby certify that the foregoing is a full, true, and correct 
a copy of an original order made and entered in the above-en- 
" titled CiLlise 


Attest miy hana and the seal of sald eireult court this 17th day ot 
April, A. D. 1585. 
[sean] LS. B. SAWYER, Clerk, 
by te Ie OBEIRNE, Deputy Cler/ 


il 
Si) bail 
a 
In the U.S. Cireuit Court. 
1) ALFreD Roptinson v. Jesse ADKINSON ef al, 
’ : : , , ‘ ‘ ; : 
It is hereby stipulated and agreed that a jurv be waived in the 
| 2 i (*: Ise 
Ded April 17, 1SS5. 
Sor) : bE. W. McGRA W, 
Alty for PUT. 
BRUNSON & WELLS. 
Por W. \. @p. 
= Aft a for Certain Det ts 
Endorsed: Filed Apml 17, 1855. L. S. B. Sawyer, cler| 
) ' | ; 7 pl ; f 
Circuit Court of the U.S., Ninth Cireuit, Dist. of Cal 
Arerep Ropisson lessE ADKINSON ef a/ 
Ni nes plait ind, by e court first had and obtained 
* . . 
= his complamt by substitu for the er is and ftieti- 
lis is OF lefendants meh nm the corm nt the follow 
\V } 


r John Doe Clinton, Henrv Clinten 
For Gius. Jones, William A. Jones 
or J. MeDowell. John C. MeDowell 
lor Charles MeManus, C. G. MeManus 
lor J. Neiée, William J. Nee 


I. | \Irs Jane Loe Sole. ( in Sal 


4c b. gia ainnday Ws “y mee 
~ “ orange ed ud 
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-L. Weimer, P. Weimer. 

Absalom Doe, bra Weelme ¥ 

r Arthur Doe, R. R. McDowell. 

r Bolivar Doe, Thomas Hambright. 
‘a Larle Doe, Jesse | ack wood. 


‘or dear Doe. William II. Sole. 


_——— Et lt at kh | he | OO 
s : < od s 4 . a : . a . <a oo 


eter Brush, David Brush. ‘ 
J. Bushard, J. B. Bushard. 
lor J. 4 lieapornan, J. Chapman. 
lor John Farrar, J. N. Farrar. 
For Jolin Doe Garner, John Garner, Jr. 
rR. MeCGarvin, Dennis MeGarvin. 
rC. R. Parris, C. R. Parish. 
(i. Ro Parish, M. ‘TT. Paine. 
ay, Powe rs, John W. Powe Is. 
r TE. Rudolph, TfL. Randolph. 
‘| Hompson PCAs, Thomas Sears. 
John Doe Weleh. S. Weleh. 
Abranr Doe, Osear ©. Blodgett, 
* Annie Doe, Elizabeth A. Paine. 
‘Asa Doe, C. OC. Gilbert. 
Ly. riah Doe, William Ward. 
rv Clarence Doe, Peter J. Farrar. 
Lean | yen me? hin } [farrison., 
Daniel Doe, James B. Paine. . 
Danicl Doe, Aaron Vandekerr 
Mdward Doe, John Patne. 
Frank Doe, Abraham W. MeWilliams. 
Gicorve Doe, Tliram C. ¢ hureliall,. 
: cE. WV. McGRAW, 
Atty for PUG. 


‘ndorsed : Filed April i8 15850 Ud BOS. sawyer, clerk. 


’ . . . . ? 
hive ded Ans cy of Certain Defendants. 


Circuit Court of the United States. Oth Crrenit. Distriet and 


State of California. 


» Roprnson, Plaintiff, 


wo 


Jesse Apkinson ef al.. Defendants. 


Now come Jesse Adkinson, A. br. Brown, N. W. Best, Charles Best, 


ushard, T. G. Beauchamp, G. W. Cox, J. MI. Chapman, Mrs. 
‘nelish, Joho N. Farrar, Spencer Franklin, J. Greenia, John 
John Garner, dr, TL W. Plead, Mrs. Hannah H. Hambright, 

~ Johnson, Ro. MeGarvin, Tleniry Owens, Jno. W. Powers, IT, 
ndolph. Phos. Sears, Hl. Salter, Thos. J. Williams, J. G. Walker, 

Wreht, W. M. Whitehead, D. W. Wells, James C. Palmer, 
Hambreht, C. C. Galbert, OQ. C. Dlodgett, Pow. Farrar, and 
ain, defendants in this action, and, answering plaintiff's com- 


~ 


ALFRED ROBINSON VS. JOHN ANDERSON ET AL. ~~) 


69) That the plaintiff herein was, at and before the filing of 
the complaint herein. and how is, i celtizen of Lhe lL nited 
States and a resident of the State of California 


LI. 


That all oft the at x nedants named itl plamtifl's complaint herein 
were, at and before the filing of the complaint herein, and now ure, 
citizens of the United States and re -idents of the State of California. 


These defendants deny that they are wrongfully in possession of 
the land, or any part of the land,set out and de seribed in plaintiff's 
complaint, and deny that they wrongfully withhold the Posse ssion 
thereof from the plaintit?. 

L\. 

They allege that at the date of filing the complaint herein they 
were, ever since have been, and now are in the occupation and pos- 
session of certain tracts or parts of the land deseribed in the plain- 
tiffs complaint in severalty under and by virtue of written contracts 

for the convevance of sald se veral tracts of land so in the 
ww Posse ssion of this se defendants seve rally by the said plammtitl 

to said det ndants, which sacl contracts were made and exe- 
cuted by said plaintiff on or about January, ISSO, who delivered the 
sume to these defendants seve rally, the tracts or portion so In the 
Dossesslon ol thi oh defendants SCV rally by hig fully deseribed and 
set forth 1h the cohtract so execute d and delivered lo each as ufore- 


sad. 

And these defendants aver that said contracts are and each of 
them is =till in full force ane efttect. 

And thie = cl fendants waved thy it they ure entitled to Occupy and 


possess said several tracts of land so in their possession by reason 
and virtue of said contracts of purchase, and they deny that they 
were Or HOW are lh possession orany other portions of the lands de- 
scribed in plaintiff's complaint 
Wherefore these defendants ask to be henee dismissed with costs. 
BRUNSON & WELLS, 
Alt ys lor Defendants. 


re STATE OF CALIFORNIA, } 
f iti and f Oupney ot TAT Francisco. } 


Il. W. Head, being duly sworn, deposes and says that he is one of 
the defendants in the above-entitled action: that he has read the 
foregoing amended answer and knows the contents thereof: that 
the saute Is true of his own Knowledge except as to those matters 
Which are ther in) stated on bmtornfation or belie, and is to those 
matters that he believes it to be true 


(S'o'd) H.W. HEAD. 
f ae PP I 
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Subseribed and sworn to before me this [Sth day of April, A. 1). 
ISSS. 
L. S. B. SAWYER, 
(ommer U.S. Cir't Court, Dist. Cal. 


indorsed: Due service of the within am. ans’r is hereby admitted 
this ISth day of April, A. D. SSS. EE. W. MeGraw, attorney tor 
pli. Filed April 18th, 1883. LL. 5. BoSawyer, clerk. 


] 
j 
‘ 
i] 


{ 


4? f Amended An: ery of (vertain Lh fendants. 
ln the Cireuit Court of the United States. 9th Cireuit, District and 
, State of Caltfornia. 

Atrrep Kortsox, Plaintill, 


f “ . 


Jesse ApkINsoNn ef a/., Defendants. 


Vow come John Anderson, Wim. Anderson, J. Brenot, H.W. 
VI. A. Grooms, Win A. Jones, Jno. C. MeDowell, Charles MeD 


, . / | ’ , re i , \\ , s* 
es Ni Worn J Neree, Celia Sole, J ivior, | | Iriel. | I \\ pie’r, 
} ’ ) )] ‘ ' } " | : } 
Ira Weimer, Ro i. MeDowell, W. TT. Sole, Tesse Peek wood, defend- 
>, 7 B thay 7 ‘)? | #>} \ _ is vilentant .’ ‘ ’ font | , 1) “~ 
cl lites sc GEsie ges Cobb. abhi adhswePrlhe prackddee aes _ COUP MaTT we & Bebe EF 
} 
use 


That the plaintiff herein was, at and before the filing of the com- 
plait herern. and now is. a eitizen of the United States of America 
and resident of the State of Calitornia. 


That all of the defendants named in plaintiff's complaint herem 

were, at and betore the filing of the said complaint, and now 

i”? are, citizens of the Lo nited States of America and resi nts of 
the State of California 


The i \ threat thev ure wrougtully in) possession of the lands aor 
virt of the lands set out and deseribed in plait Is complaint, 
leny that they wrongfully withhold the possession thereof trom 
plaratill; but defendants allege that thev, at the date of filing the 
it herein, were, ever since have been, and now are occupy- 
ing and enjoving the possession of the lands oceupied and possessed 
by them, which are claimed by and deseribed in’ plaintiffs com- 
plaint, by and with the consent of plaintiff, made and given to de- 
fendants by plaintifl’s agent, R. J. Northam, on or about thi 

day of June, ISS82, and not otherwise. 


- 
— 
ed 
—| 


BM 

These det nadants allege that ho notice from either plaintiff or his 
suid agent has ever been given or served upon any of these defend- 
ants to quit or surrender said: premises. 


for 


had 
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74 V. 

These defendants allege that they are entitled to occupy and have 
a right to the possession of said lands deseribed in the complaint 
occupied by them by reason and virtue of an agreement made and 
entered into by and between R. J. Northam, plaintiff's duly au- 
thorized agent, anc these defendants on the — day of June, 1882, 
and that they now hold possession and enjoy the same by reason 
and virtue of the aforesaid agreement. 

Wherefore these defendants ask to be hence dismissed with costs. 

BRUNSON & WELLS, 
Attys for Def ts. 


STATE OF CALIFORNIA, 
City and County of San Franeiseo. j 


Ss. 


(ry, Wiley Wells, being duly sworn, deposes and Says that he is one 
of the attorneys for said defendants in the above-entitled 
i) action: that he has read the fore roing cLrile rice , abiswer anal 
knows the contents thereof: that the same is true of his own 
knowledge, except as to those matters which are therein stated on 
Information or belief, and aus to those Matters that he believ. =~ It to 
be true; that said defendants are absent from this country, and the 
facts stated In said amended answer are within the knowledge of 
deponent, who, therefore, verifies it for said detendants. 


(Sod) G. WILEY WELLS. 


Subseribed and sworn to before me this 18th day of April, A. D. 
ISSS. 
.&§ BR SAWY ae. 


(Commr U. NS Cir't Court. Dist. Cal. 


endorse d . Due service ot the within is here by admitted this ISth 
dav of April, A. PD. 1883. E. W. McGraw: attorney for plier. Kiled 


April 18, 1885. L.S. B. Sawyer, clerk. 


fir Amended Answer ot (ertain Defendants. 


In the Cirenuit Court of the United. States, 9th Cireuit, District and 


State of California. 


Atrrep Ronimxsox, Plaintiff, 


Jesse Apkrinson ef al., Defendants 


Yow come John Barrett. Peter Brush, S. L. Chilson, Henry Clin- 
ton. John Dameron, J. M. Eddington, E. Howe, John Huntley, G. 
M. Holliday. J.W. Jones, Charles McManus, Marv Mefford, J. Mock, 
N \ Palm rh. ht. Parrish, Muriel Paine, 1}. I. Stahl, J A. W ood- 
house. Lawrence Welsh, Gus. Schmitz, Wm. Ward, A.C. MeW1il- 
liams. H. C. Churehill, A. Vandeckarr, defendants in this. action, 
and, answering plaintiff's complaint herein, allege ; 


erie aaa erie nie dniiinm deeds esoca,  e 


28 L\LERED ROBINSON Vs. JOIDIN ANDERSON ET AL. 


That the plaintifl herein was, at and before the tiling of the com- 
rolsadia herem, nied how IS, a citizen of the | nited States of America 
and resident of the State of California. 


wi I]. 

That all of the defendants named in) plaintill’s complaint herem 
were, at ana before | filine (>| the sila cotplaiit, ana now are, 
citizens of the United States of Amenea and residents of the State 
of California 


LTT. 


Thies deny that they are w ronetully or at all in POSSession of 
the lands named and set out in the complaint herein, or any part 
thereof, or that they wrongfully or at all withhold the possession 
thereof from plata, : 

iv. 

They deny that they were, at the datevof the filing of the com- 
plaatiat here, or at any thine thereatt Pr, OF are TOW tn) POSSCSSION or 
upon any portion of the lands desertbed and set out ino plaintiff's 
complaint, and deny that at the cate of tiling the complaint herein 
they did, or at any time thereafter have or now do, withhold from 

plamitill the possession of cll \ leaniel or tract of land named 
o> and deseribed in plaintiff's complaint. 

Wherefore thes defendants ask Lo be henee dismitssed with Costs, 

BRUNSON & WELLS. 


, | ft Vs tary’ Lh fy ndants. 


STATE OF CALIFORNIA, 
(fa aid (aunty ati Not / PILIGUCISCH, j 


J. M. Edington, being duly sworn, deposes and savs that he is one 
of the defendants mn the above-entitled action: that he has read the 
foregoing mnended answer and knows the contents thereof: that the 
same is truc of lis own knowledge, except as to those matters which 
are therem stated on Information or beltet, and as to tliose matters 
that he believes it to be true 


(S'e'd) J. M. EDINGTON. 


Subseribed and sworn to before me this [Sth day of April, A. I) 
ISS: 
/. & B. SAW ¥ Ee. 
f feild nr tj i) f rreuie Court. Dist. (ial. 
70) Kkndorsed: Due service of the within amended answer is 
hereby admitted this 1S Lay of April, A. Di18ss. E. W.Me 
Graw, atty for pli, Piled April 1S, 1885. L. 8. B. Sawver, clerk. 
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Su) Judament. 
UxNirep STATES oF AMERICA: 


(ireuit Court of the United States, Ninth Cireuit. District of 
California. 


ALFRED Ropinson  ) 
vs No, 2850. 
Jessi ADKINSON ef al. J 
‘Thus eause having Come on re eularly for trial On} the 7th day of 
April, 1885, being a day in the February, 1885, term of said court, 
before the court sitting without a jury, atrial by jury having been 
waived by written stipulation of, counsel for the respective parties 
hereto, duly filed with the clerk of said court, KE. W. MeGraw and 
L. D. Latimer, Esqs., appearing on behalf of plaintiff, and Walter 
Van Dvke and G. W. Wells. lsqs on behalf of the defendants, and 
the court having, upon motion on behalf of defendants made upon 
Worl the pleadings, ordered that this cause be dismissed for want of 
jurisdiction : 

Now, therefore, by virtue of the law and bv reason of the preti- 
Ses, it be considered by the court that the pelaaanitifl take 
Ss! nothing by this action; that the satd defendants go hereof 
without day, and that said defendants recover from said plain- 
tiff their costs in this behalf expended, taxed at (S56.65) elalitv-six 

dollars and sixty-five cents. 
Judgment entered April 18, 1553. 
L. Ss. B. SAWYER, Clerk. 


| hereby certify that the foregoing Is a full, true, and correct copy 
of an original judgment entered in the above-entitled cause. 
Attest my hand and the seal of said circuit court this 1Sth day of 
April, A. D. 1885. 
[sEAL.] L. S. B. SAW YER, Clerk. 


iled April ISth, 1SS3. 
L. S. B. SAW Y ER. Clere. 


SZ (7, ih r fs rhitteat ly) Judat Poll. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States. Ninth Cireuit, District of 
California. 


\ Roprwson vs. Jesse ADKINSON ef al. 


|, Lorenzo 8S. B Sawver, clerk of the circuit court of the United 
States, of the ninth judicial circuit, within and ‘tor the district of 
California, do hereby certify that the fore going pRipers hereto an- 
nexed constitute the judgment roll in the therein-entitled action. 


4) ALFRED ROBINSON Vs. JOLIN ANDERSON ET AL. 


Witness my hand and the seal of said circuit court this 18th day 
of April, A. D. 1883. | 
[SEAL. | L. S. B. SAWYER, Clerk, 
By J. P.O BEIRNE, Deputy Clerk. 


, 


Mndorsed : Judgment roll. Filed April 18, 1885. L. S. B. Saw- 
yer, clerk, by J. I) O’Beirne, deputy clerk. 


re Bill of Leceptions. 


ln the Cireuit Court of the United States, Ninth Cireuit, District of 


(California. 


Anrrep Ronson, Plaintiff, 


Jesse Apkinsow et al., Defendants. 


Doe at re membered that on April Sth, ISS3, the above case was duly 
‘alled for trial by the court (a jury having been expressly walved), 


IW. MeGraw and L. DD. Latimer, Esqs., appearing for the plamtif, 
nicl Ger, Wiley Wells and Walter Van Dyke, lisqs., appearing for the 


followine-named defendants, Whose answers nid amended auswers 
hack been duly filed —that Is to Say. lor John Anderson, Willian An- 
<derson, J. Brenot, A. W. Clark, M. A. Grooms, Wim. A. Jones, Jno. 
(. McDowell, Chas. McDowell, L. Noel, Wm. J. Neice, Celia Sole, Ff. 
Tavlor, P. Ulrich, P. L. Weimer, Tra Weimer, R. Rh. MeDowell, W. 
[| Sole, Jesse Packwood, John Barrett, Peter Prush, S. RR ( hilson, 
: Henry Clinton, John Dameron, J. M. Edington, E. [lowe, 
6H John Iluntley, G. W. Holliday, J. W. Jones, Charles \icMa- 

nus, Mary Meflord, J. Mock, N. A. Palmer, C. R. Parrish, Mu- 
ricl Payne, B. PL Stahl, J. A. Woodhouse, Lawrence Welch, Gus. 
Schmitz, Wm. Ward, A. C. MeWilliams, H.C. Churehill, A. Vande- 
karr, Jesse Adkinson, A. L. Brown, N. W. Best, Charles Best, J. 5. 
Bushard, FP. G. Beauchamp, G. W. Cox, J. M. Chapman, Mrs. Mary 
Enelish, Jno. N. Farrar, Spencer Franklin, J. Greenia, Jolin Gar 
ner, John Garner, Jr, TL W. Tlead, Mrs. Hannah HL. Hambright, 
Charles Johnson, R. MeGarvin, Henry Owens, Jno. W. Powers, I. 
Randolph, Phos. Sears, IL. Salter, Thos. J. Williams, J. G. Walker, 
Silas Wright, W. M. Whitehead, D. W. Wells, James C. Palmer, 
Thomas Hambright, C. C. Gilbert, O. C. Blodgett, P. J. Farrar, and 
J.B. Rain: and the said cause being called for trial, and both prer- 
ties being ready, the said attorneys for said defendants made a motion 
that the action be dismissed, for the reason that it appears by the 
pleadings that the court has no jurisdiction of the persons of the de- 

fendant- or the subject-matter of the action, and the court 


SO thereupon granted said motion and made an order dismiss- 
Ing sald action; to which ruling of the court and to which 


order plaintiff, by Ins counsel, then and there duly excepted. 
And because the foregoing matters do not appear of record this 
bill ot exceptions is settl d and signed by anid by lie here by eertl- 
lied ic. be true and correct this Oth dav ot April, ISS3. 
(Signed) LORENZO SAWYER, 
( Trew Judge. 


of 
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Kndorsed: Filed April 20th, 1883. L.S. B. Sawyer, clerk, by J. 
Il’. O' Beirne, deputy clerk. 


St) Bond On Writ of error. 
In the Supreme Court of the United States. 


ALFRED Roptnson, Plaintiff in Error. 
i's 


JESSE ADKINSON and Others, Defendants in Error. 


Know all men by these presents that we, Edward W. McGraw and 
William A. Aldrich, are held and firmly bound unto John Ander- 
son, William Anderson, J. Brenot, H. W. Clark, M. A. CGrooms, 
William A. Jones, John u. McDowell, Charles \ieDowell. L.. Noel, 
William J. Niece, Celia Sole, J. Taylor, P. Ulrich, P. L. Weimer, 
Ire Weimer, ht. lt. MeDowell, \W. HH. Sole, Jesse. Packwood, John 
barrett, Peter Brush, S. L. Chilson, HH: nry Clinton. John Dameron, 
J. M. Mdington, le. llowe, Jobin Huntley, e ww. Holliday, ta 2 
Jones, Charles MeManus; Mary Mefford, J. Mock, N. A. Palmer, ©. 
I Parrish, Muriel Paine, B. bk. Stahl, J. A. Woodhouse, Lawrence 
Welch, Gus. Schmitz, William. Ward, A. CC. MeWilliams, H. C. 
Churchill, A. Vandekarr, Jesse Adkinson, A. L. Brown, N. W. Best, 

Charles Best, J. W. Bushard, J. F. G. Beauchamp, G. W. Cox, 
Si J. M. Chapman, Mrs. Mary English, John N. Farrar, Spencer 

lranklin, J. Greenia, John Garner, John. Garner, Jr., H.W. 
lead, Mrs. Hannah H. Hambnght, Charles Johnson, KR. Me- 
Garvin, Henry Owens, John W. Powers, IHL. Randoiph, Thomas Sears, 
I]. Salter, Thomas J. Williams, J. G. Walker, Silas Wright, W. ML. 
Whitehead, B. W. Wells, James ©. Palmer, Thomas Hlambright, C. 
C. Gilbert, O. C. Blodgett, P. J. Farrar, and J. B. Rain, their execu- 
tors or administrators, in the sum of five hundred dollars, lawful 
money of the United States; to which payment, well and truly to 
be made, we bind’ ourselves and each of us, jointly and severally, 
and our and each of our heirs, CXCCULOPrs, and administrators, firmiy 
by these pr “Clits, 

Sealed with our seals. Dated June 2d, A. D. 1883. 


Where iis the above-named Alfred Robinson has prosecuted il writ 
of error to the Supreme Court of the United States to reverse the 


judgment rendered in the action entitled Alfred Robinson versus 


Jesse Adkinson et a/. (No. 2850) by the circuit court of the 
>> United States in and for the District of California: 

Now, therefore. the condition of this obligation is such that if 
said Alfred Robinson shall prosecute his said writ of error to effect and 
answer all costs and damages if he shall fail to make good his said 
pl il, then this obligation shall be void ; otherwise LO remain Ith full 
force and virtue. 

(Signed) EDWARD W. McGhRAW. SEAL. | 
WILLIAM A. ALDRICH. |srat.} 


Silene dl, seal dl, an deliver din presence ot— 


JOs. F. OBEIRNE. 


“ye ALFRED ROBINSON Vs. JOILN ANDERSON ET AL. 


’ 
> 


Uxrrep STATES oF AMERICA, | 
District of California. } : 


Edward W. MeGraw and William A. Aldrich, being duly sworn, 
each for himself deposes and Saves that he is a resident and house- 
holder in said district and is worth the sum of five hundred dollars, 

lawful money of the United States of America, over and above 
Ss) all his just debts and liabilities and exelusive of property ex- 
CHELp ot Prot ¢ xecution. 
(Signed) EDWARD W. McGRAW. 
| WILLIAM A. ALDRICH. 


Suibseribed ana sworh Lo by re He this 2] day of June. A, 1). 
ISS33. 
JOS. F. OBEIRNE, 


(on r ol UN. Cirenit Court. District of Catifornia. 


Mudorsed: | hereby approve the within bond & the sufficiency of 
the sureties thereon. Dated June 2d, 1885. (Signed) Ogden Hoff- 
man, dist. judge. Filed June 2d, 1885. L. 8S. B. Sawyer, clerk, by 
J. kk. O Beirne, dep y clk 


(i) Cjreuit Court of the United States, Ninth Cireuit, Distriet of 
California. 


Atrrep Roprixsox, Plaintit? in Error, 
' Us. \ No. IE , 
Jesse ApKinson cf al., Defendants in Error. } 


I L.S. B. Sawyer, clerk of the cireuit court of the United States, 
of the ninth judicial circuit, In and for the district of California, do 
iT reby ("{ rtify that thr foregolng elglitv-nine written puipes, htuithe- 
bered from 1 to So inclusive, are a full, true, and correct: copy of 
the record and of all proecedings in the therein-entitled cause, and 
that the same Lou ther constitute the return to the annexed writ of 
CPTrOF, 

Witness mv hand and seal of said cireuit court this 25th day of 
June, A.D. TSs5 


[The Sen g Ciirenit Court. Distriet of Cal'a 


.. & B. SAW KER, Clerk. 


] [NITED STATES OF AMERICA. as: 


The President of the United States of America to the judges of the 
circuit court of the United States, of the ninth judicial cireuit, in 
and lor thie district at C‘alifornia. Crreeting : 


Because in the record and proceedings and also in the rendition 
of the judgin nt of a plea which is in the sald circuit court before 
vou, between Alfred Robinson, plaintiff in error, and John Ander- 
son, William Anderson, J. Brenot, I. W. Clark, M. A. Grooms, Wil- 
liam A. Jones, Jolin ©. MeDowell, Charles MeDowell, L. Noel, Wil- 


L). 


~~ 
_*“ 
- 


ALFRED ROBINSON Vs. JOHN ANDERSON ET AL. 
liam J. Niece, Celia Sole, J Taylor, i‘? Ulrich, ? R Wein y 

v2 Ira Weimer, h. R. MeDowell. W. If. Sole, Jesse Packwood. 
John Barrett, Peter Brush, S. L. Chilson, Henry Clinton. 

John Dameron, J. M. Edington, E. Howe. John Huntley. G. W. 
Holliday, ‘he ¢ Jones, Charles \MieManus, Mary Mefford, = Mock, 
N. A. Palmer, C. R. Parrish, Muriel Paine, B. F. Stahl. J. A. Woeod- 
house, Lawrence Welch. Crus. Selimutz. Willham Ward, A. (| MeW il- 
liams, Ht. ©. Churehill, A. Van de Karr. Jesse Adkinson. A. i. brown, 
\N. W. Best, Charles Best. J. W. Bushard. J. F. G. Beanchamp, i Ww. 
Cox, J. M. Chapman, Mrs. Mary English, John N. Farrar, Spencer 
Franklin, J.Greenia, John Garner, John Garner, Jr. H.W. Lead. Mrs. 
Hlannah II. llamby lerlit, ( ‘harles Jolinson, IR Me mary In), Llenry ¢ Wels, 
John W. Powe I's, Ii. Randolph, ‘Thomas Sears, ae Salt 3 Thomas J. 
Williams, J. G. Walker, Silas Wrieht, WM. Whitehead, B.W. 

OV} Wells, James C. Palmer, Thomas Hambright, C. C. Gilbert, 
O.C. Blodgett, P. J. Farrar, and J. B. Rain, defendants in error, 

a manifest error hath apoyo ned, to the vreat damage of the said 
plaintiff in error, as by Ins complaint appears, and it being fit that 
the « rror, if ani thre re hath bi Cli, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, Vou 
are it rt Dy commanded, if judo rit he ther 1 viVven, that thie ll, 
under vour seal, distinctly and openly, vou send the record and pro- 
cecdings aforesaid, with all things coneerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
vou have the same at the city ay Washington, in} the District 
4 of Columbia, on the second Monday of October next, in the 
~; il stpreme (court to by this rt and thre li bie lel. th; il, the re cord 

and proceedings aforesaid be} ing | inspected, the said > upreme Court 


. , : on per 
svuse further to bedone therein to correet that error whatot nght 


) 


“nid according to the law and custom of the lL nited States should be 


, 
‘| Pit? 
: , : 
Witness the Tonorable Morrison R. Waite, Chief Justice of the 
; : 7 4 st. 3 ' i i 
Supreme Court of the United States, this second day of June, in the 


, } = ’ } Dae Sy ae 
venr of our Lord one thousand eight hundred and erghtv-three, am 


of the Independence of the United States the one hundred and 


oh kd cb ci ie is deechca ot Gill 
L. S. B. SAWYER, Clerk, 
by J. bk. OBEIRNE, Deputy Clerk 


The above writ of error is here! lowed 


OUDEN HOFFMAN. Dist. Juda 


The record and all proceedilss Ol tie prec t dat Whereor mechntlon ts 
Within made, with al] things touching the same, we ce rei hdder 
the seal of our said cireuit court to the Supr me Court of the United 


States within mentioned at the dav and place within contained in 


Ppa PS I 


> | ALFRED ROBINSON VS. JOHN ANDERSON ET Al.. 


cl ceertam schedule lt thits writ annexed, as within We are Colli- 
manded, 
By the court: 
Th Sealof the Cirenit Court. Distriet of Cala. ] 
a Bb. SAWYER, C'ler| | 
by J. F. OBEIRNE, ) 
: Deputy Clerk. p 


5 [Endorsed :| No. 2850. Supreme Court of the United 

States, Alfred Robiirson, pl it In error, es. Jesse Adkinson of 

def'd'ts in error. “Writ of error. Filed June 2d, 1885.0 L. 8. b. 
Sawyer, clerk, by J. FP. OBeirne, deputy clerk. 


(\7 Uxirkead STATES OF AMERICA, 88: 


To Jolin Anderson, \\ itis Viderson, J. Lore hot, II. W. Clark, \l. 
\. (trooms. William A. Jones, John C. MeDowell, Charles Me- 
Dowell, is Noel, W li Hi: itt) Z. Niece, Celia Sole. Ne Taylor, i UTrieh. 
Po iL. Weimer, Tra Weimer, R. RR. MeDowell, W. TH. Sole, Jesse 
Packwood, John Barrett, Peter Brush. S. lL. Chilson, Henry Clin- 
ton, John Dameron, J. M. Edington, Ek. Tlowe, Jolin Iuntley, (i. 
Ww. Holliday, ‘oe, ff Jones, (hharles \le Manus, Mary Metlord, 1 
Moek, N. A. Palmer. CoRR. Parrish, Muriel Paine, B. FL Stalls J 
‘A. pyre Law rence seams (rus. Seliiitz, Wilts Ware, 

A. \I Willi: Ltrs, IT. 2 hure ‘hill, ‘A. Van de Karr, Jesse 

OS per hed A. L. Brown, N. W. Best, Chartes Best, J. W. 

Bushard, J. FG. Beauchamp, G. W. Cox, J. M. Chapman, g* 
Mrs. Mary English, John N. Farrar, Spencer Franklin, I. Greenta, | 
John Garner, John Garner, Jr, Th We Plead, Mrs. Hannah U1. 
Hambright, Charles Johnson, Ro MeGarvin, Henry Owens, John 
W. Powers, TL Randolph, Thomas Sears, HL. Salter, Thomas J. 
Williams, J. G. Walker, Silas Wreht, W. M. Whitehead, B. W. 
Wells, James C. Palmer, Thomas Thaumbright, C. C. Gilbert, O. ©. 
Blodgett, Pw. Farrar, and J.B. Rain, Greeting: 
You ure here yy cite 7 and admonished to be and appear al the Sil- 
preme (‘ourt of the United States to be held at the city of Wash- 
Ineton, 11) the Distriet vf Columbia, ()}! the second Monday of 
0) October, A. DO ISS5, pursuant to a writ of error filed in the 
clerk s office of the cireuit court of the United States of 

Amertea, of the ninth judieial cireult, 1 anid for the district of (‘al- 

fornia, Wherein Alfred Robinson is plaintifl in error and vou are 

defendants in error, to show cause, if any there be, why the judg- 

mentin the said writof crror mentioned should net be corrected ( 

tie speedy justice should nol Lye done Lo the parties 1} this behalf. | 
Witness the Tlonorable Morrison KR. Waite, Chief Justice of the 

Supreme Court of the United States, this second day of June, in the 

vear of our Lord one thousand eight hundred and eighty-three, ani 

of the lndependence of the United States the one hundred ane 
seventh. ; 
[The Seal of the Cireuit Court. District of Cala. J 
OMDEN TOREMAN, 
Dist. Judye. 
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10) | Endorsed:] No. 2850. Supreme Court of the United 
States. Alfred Robinson, pl tl 1h @Grror. ve. Jesse Adkinson 


et al... def’d'ts in error. Citation. Ree’d copy of within this June- 


6, 1885. Brunson & Wells, per V. D., att'vs for def’d'ts in error. 
hiled June 6th, 1S83. L. Ss. B. Sawver, clerk, per J. F. O'Beirne, 


dep'y cl’k. 


kndorsed on eover: California C. C. U.S. NO. Zod. Alfred 


Robinson, plarmtitl in error. vs. Jolin. Anderson. William Anderson, 
Jesse Adkinson, ef al. Filed loth February, ISS4. 
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IN THE SUPREME COURT OF THE UNITED stan”: 


OCTOBER TERM, 1886, 


) 


No. 231. 


ALFRED ROBINSON, PLAINTIFF IN ERROR, 
vs. 


JOHN ANDERSON, WILLIAM ANDERSON, JESSE ADKIN.- 
SON, ET AL., DEFENDANTS IN ERROR. 


BRIEF OF PLAINTIFF IN ERROR. 
STATEMENT OF CASE. 


The action is ejectment to recover a large tract of land, portion 
of the Rancho Las Bolsas in Los Angeles County, California, and 
$30,000 damages for detention of same. The land is alleged to be 
of the value of over $6,000, and the rents and profits to be of the 
value of $1,000 a month. (Transcript, page 4.) Jurisdictional 
facts are alleged in the complaint as follows (Transcript, pp. 4-7): 


‘* That said lands are generally known and designated as a portion 
of the Rancho Las Polsas, and situated in Los Angeles County, 
California. 

That said Rancho Las Bolsas is a portion of a larger tract of land 
granted in 1784 by Pedro Fajes, then Spanish Governor of Califor- 
nia, to Manuel Nieto, and occupied by him. 

That in 1834 Jose Figueroa, then Mexican Governor of California, 
by way of partition of said larger tract of land, re-granted the same 
in segregated portions to the several heirs of said Manuel Nieto; 
that the particular portion thereof then and now called the Rancho 
Las Bolsas was re-granted as aforesaid by said Figueroa to Catarina 
Ruiz, widow of said Manuel Nieto. 

That upon petition duly presented to the Board of Land Commis- 
sioners, created by the Act of Congress of the United States, passed 
March 3d, 1851, entitled ‘‘ An Act to ascertain and settle the private 
land claims in the State of California,” the claim to the undivided 
half of said Rancho Las Bolsas, was, on the 26th day of September, 
1854, by the decree of said Commissioners, confirmed to Ramon 
Yorba, Domingo Yorba, Soledad Yorba de Abila, wife of Juan Abila, 
Dolores Yorba de Aguilar, wife of Christobal Aguilar, and Julian 
Chaves, the successors in interest of said Catarina Ruiz as to said un- 
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one half; that said decree became final; and on the 19th day 
ine A. D. S74, the patent of the United States was issued to 
Aid contirmees for said undivided one hiilf. 

That by a final decree of the United States District Court for the 
Southern District of California, duly rendered upon an appeal from 
a decree of said Board of Land Commissioners, the claim to the 
other undivided one half of said Lancho Las bolsas was contirmed 
to José Justo Morillo, and Maria Cleofas Nieto, his wife, on the 
17th day of February, 1857, aud the patent of the United States was 
issued to said contirmees for said other undivided half on the 27th 
day of August a. p. [87% 

Lhat plamtitl is the owner of said lands by Inmosne COnVeyances 
from the contfirmees and patentees aforesaid. 

‘That this action is brought to recover possession of the said lands 
and premises hereinafter described, and thirty thousand dollars 
damages for the use and occupation of the same during the pend- 
ency of the action. 

That this action arises under the laws of the United States, and 
the treaty known as the treaty of Guadalupe Hidalgo. 

‘The particular questions which will arise in said case, under said 
laws, and said treaty, are as follows: 

Plaintitf claims that the patents aforesaid, by a true and proper 
construction thereof, include the lands in controversy, which claim 
-tlefeudants deny. 

Plaintiff elaims that the patents aforesaid are conclusive upon the 
question of title and right of possession to said lands, which claim 
defendants deny. 

‘The defendants claim to be owners of undivided interests in such 
portion of the Rancho Santiago de Santa Aua &s is not incladed in the 
Haneock survey of said Rancho hereinatter referred to. Plaintiff 
denies that there is auy portion of said Rancho not included in said 
survey. 

Said Rancho Santiago de Santa Ana, adjoins the Rancho Las 
Bolsas on the east, was granted by Jose Joaquin de Arrillago, 
Spanish Governor of Californa, to Antonio Yorba, in 1510, and the 
grant was finally confirmed to Bernardo Yorba, and others, by the 
said Land Commissioners, July 10th, 1855. 

Defendants claim that the land hereinafter described is not within 
the decree of contirmation or the patented boundaries of Las Bolsas, 
and is within the decree of confirmation of the Rancho Santiago de 
Santa Ana. 

They claim also, that if the ranchos overlap, that the grant of the 
Rancho Santiago de Santa Ana is the earlier grant and has prece- 
dence over that of Las Bolsas. 

They claim also that they are ‘‘ third persons ” as to whom the 
patents of Las Bolsas are not conclusive, under the Act of Congress 
of the United States first hereinafter referred to. 

That plaintitts contest and deny each and every of said claims 
made by the defendants. 

In the determination of the questions involved, a construction of 
the Act of Congress of the United States, entitled ‘‘ An Act to ascer- 
tain and settle private land claims in the State of California,” passed 
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March 3, 1851, and especially of Sections 13 and 15 of said Act, a 
construction of the patents aforesaid to the Rancho Lis Bolsas; a 
construction of the decree of confirmation of the Rancho Santiago 
de Santa Aua, and a construction of the treaty of Guadalupe Hidalgo, 
and especially of Articles VILL. and LX. of said treaty will be and 
become necessary. 

Plaintiff further saith that the Rincho Sintiago de Santa Ana was 
duly surveyed by Henry Hineock, Depaty United States Sarveyor 
for California, in November and Docember, 1857; that said survey 
was duly approved by the United States Sarveyor-General for Cali- 
fornia, Mandeville, June 13, 1859, and was by him, in the same 
year, duly advertised according to law, and no objections were made 
or filed thereto. That afterward and in October, 1874, said survey 
was duly re-advertised by the United States Sarveyor-General for 
California, Stratton, under the provisions of the Act of Congress, 
entitled: ‘‘ An act to expedite the settlement of titles of lands in 
the State of California,” approved July Ist, 1864. That no objec- 
tions were filed to said survey within the time allowed by said Act 
of Congress: and that according to said survey by said Hancock, 
the westerly line of said Rancho Siutiago de Santa Ana, and the 
easterly line of the said Rancho Las Bolsas, 4s described in the 
patents aforesaid, are the same and identical. 

That on March 4th, 1878, John Huntley, J. M. E lington, W. H. 
Morrow, and Jose Antonio Yorba filed in the office of the Surveyor- 
General of Californiaa protest and objection to said Hancock Sar- 
vey, claiming it to be incorrect in various particulars. 

That on January 4, 1879, United States Sarveyor-General Wag- 
ner transmitted to the Commissioner of the Geveral Land Office, 
the plat and field notes of said Hancock Survey, together with the 
said protest thereto, together with a letter expressing his own opin- 
ion that the survey was incorrect. 

On May 25th, 1882, the Commissioner of the General Land Office 
refused to approve of said survey, and ordered a new survey in 
accordance with certain instructions given by him. 

That the Hancock Survey excluded the lands in controversy from 
the Santa Ana grant. That the new survey ordered by the Com- 
missioner, would, if made according to his instractions, include a 
large portion and perhaps the whole of said lands within that grant, 
as plaintitf is informed and believes, and would cause the two grants 
to over-lap. 

That immediately on the announcement of said decision of the 
Land Commissioners defendants entered upon said lands and ousted 
E. P. Whitmore, the then tenant of plaintiff, from the possession 
thereof, claiming a right to make such entry, and a justification 
thereof under the said decision of the Commissioner of the General 
Land Office, and as claimants of undivided interests of the Rancho 
Santiago de Santa Ana, as aforesaid. 

Plaintiff further saith that the Commissioner of the General Land 
Office derives all his powers and authority from the laws of the 
United States. 

Plaintiff claims that the said Commissioner had no power or juris- 
diction under the laws of the United States, hereinbefore referred to, 


4 ALFRED ROBINSON VS. JOHN ANDERSON ET AL. 


or under any other law of the United States, to refuse to approve the 
said Hancock Survey, or to order a new survey of said Rancho San- 
tiago de Santa Ana; ‘that by virtue of the proceedings hereinbefore 
recited the said Hancock Survey of the Rancho Santiago de Santa 
Ana, become a finalty; which claim defendants deny. A determina- 
tion of said questions involved in the case will necessarily eall for 
a construction of said Act of Congress, entitled, ‘‘ An act to expe- 
dite the settlement of titles to lands in the State of California;” and 
particularly of Section One of said Act; and also of the acts and 
liws of the United States, creating and prescribing the duties of the 
ottice of Commissioner of the General Land Office, and also of the 
acts, decrees, patents and treaty hereinbefore referred to.” 


The complaint was verified. (page 15.) 

To this complaint defendants first filed a plea in abatement upon 
which issue was joined, but the plea was withdrawn and a demurrer 
interposed instead. (pages-16-—17.) 

The demurrer interposed was on various grounds—one being that 
the Circuit Court had not jurisdiction, either by reason of the resi- 
dence of the parties or of a question arising under the laws or treaties 
of the United States. (page 18.) 

The demurrer was overruled. (page 17.) 

Defendants severed in their defense and filed two answers (pp. 19 
and 21). It is needless to consider these answers here, as amended 
answers superseded them. 

Plaintiff, by leave of the Court, filed amendment to complaint sub- 
stituting real names for fictitious and erroneous names (page 23). 

Defendants then, by leave of the Court, filed their amended an- 
swers. 

Jesse Atkinson and thirty-three other defendants answered, alleg- 
ing that at commencement of action plaintitf was a citizen of the 
United States, resident in California, and that defendants were also 
citizens of the United States and residents of California; they deny 
that they are wrongfully in possession of any part of the land de- 
scribed jin the complaint, and deny that they wrongfully withhold 
possession of such land from plaintiff. 

But the gist of the answer is in the following averment: 

‘They allege that at the date of filing the complaint herein, they 
were ever since, have been, and now are, in tiie occupation and pos- 
session of certain tracts or parts of the land described in the plaint- 
itf’s complaint in severalty under and by virtue of written contracts 
for the conveyance of said several tracts of land so in the possession 
of these defendants severally, by the said plaintiff to said defend- 
ants, which said contracts were made and executed by said plaintiff 
on or about January, ISSO, who delivered the same to these defend- 
ants severally, the traets or portions so in the possession of these 
defendants severally being fully described and set forth in the con- 
tract so executed and delivered to each as aforesaid. 

‘* And these defendants aver that said contracts are, and each of 
them is still, in full force and effect. 
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“And these defendants aver that they are entitled to occupy 
and possess said several tracts of land so in their possession by rea- 
son and virtue of said contracts of purchase; and they deny that 
they were, or now are, in possession of any other portions of the 
lands described in the plaintiff's complaint.” (Transcript, p. 25.) 

The defendant John Anderson and seventeen others answered, 
alleging that all parties to the action were citizens of the United 
States and residents of the State of California, and then allege as 
follows: 

‘* They deny that they are wrongfully in possession of the lands, 
or any part of the lands set out and described in plaintiff's com- 
plaint, and deny that they wronefully withhold the possession thereof 
from plaintiff; but defendants Mlege, that they, at the date of filing 
the complaint herein, were, ever since have been, and now are, oc- 
cupying and enjoying the possession of the lands occupied and pos- 
sessed by them, which are claimed by and described in plaintiff’s 
complaint, by and with the consent of plaintitf, made and given to 
defendants by plaintiff's agent, R. J. Northam, on or about the 
day of June, 1582, and not otherwise. 

These defendants allege that no notice from either plaintiff, or his 
said agent, has ever been given or served upon any of these defend- 
ants to quit or surrender said premises. 

These defendants allege that they are entitled to occupy and have 
a right to the possession of said lands described in the complaint, 
occupied by them by reason and virtue of an agreement made and 
entered into by and between R. J. Northam, plaintiff's daly author- 
ized agent, and these defendants on the day of June, 1582, 
and that they now hold possession aud enjoy the same by reason and 
virtue of the aforesaid agreement.” (Transcript, pp. 26 and 27.) 

Defendant John Barrett and twenty-three others tiled amended 
answer, alleging that plaintiff and defendants were citizens of the 
United States, resident in California, and then allege as follows: 

‘* They deny that they were, at the date of the filing of the com- 
plaint herein, or at any time thereafter, or are now, in possession or 
upon any portion of the lands described and set out in plaintiff's 
complaint, and deny that at the date of filing the complaint herein 
they did, or at any time thereafter, have, or now do withhold from 
plaintiff the possession of any land, or tract of land, named and 
described in plaintitf’s complaint.” (Transcript, pp. 25 29.) 

On these pleadings the case was called for trial before the Court, 
a jury being waived, and thereupon the defendants, by their counsel, 
moved the Court, “ that the action be dismissed, for the reason that 
it appears by the pleadings that the Court has no jurisdiction of the 
persons of the defendants or of the subject-matter of the action;’ 
and the Court thereupon granted said motion, and made an order 
dismissing said action, to which ruling of the Court plaintiff, by his 
counsel, then and there duly excepted. (Transcript, p. 30. ) 

Judgment for defendants was entered on the order (Tr., p. 29), 
and plaintiff sued out writ of error. 

The case comes up on the judgment roll and bill of exceptions. 
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Assignment of Errors. 


ry or ’ . : . . . . 7 
Phe Court erred in granting the motion of defendants to dismiss 
the action. 


ARGUMENT. 


May it please the Court: 


Tho motion was made and granted to dismiss this action “ for the 
reason that if appears by the pleadings that the Court las no jurisdic- 
tion of the persons of the defendants, or the subject matter of the 
action.” The defendants, resident in the District of California, 
were duly served with summons in said district, and appeared gen- 
erally in the action by their attorneys of reeord. The subject mat- 
ter of the action was the recovery of certain lands within the terri- 
torial jurisdiction of the Cireuit Court. 

[i the Cireuit Court had no jurisdiction of the case it was not be- 
cause of any privilege of defendants which exempted them from 
service of process, nor of any defect in the proceedings by which 
jurisdiction is actjuired of the person of a defendant, nor was it be- 
cause the cause of action was such as to be locally beyond the cog- 
nizance of the Court. The Court below then on granting the motion 
must have based its decision upon one of two grounds: 

Kirst. Vhat the complaint itself does not state facts which bring 
this case within the terms of the Act of Congress of March 9, 
1875, determining the jurisdiction of Cireuit Courts, or 

Second. ‘That the complaint did state sufficient facts, but that 
subsequently other facts were disclosed by the pleadings, which 
ousted the Court of its jurisdiction properly acquired by the filing 
of a sufficient complaint and ‘the issuing of process therein. 

[t becomes necessary to consider both of these supposed grounds 
of dismissal. 


Did the complaint state facts suffi vent to bring the case within the jur- 
isdiction of the Cirenit Court under the Act of Congress of 1875. 


No attempt is made in the complaint to allege a jurisdiction 
founded upon the status, citizenship or residence of the parties. 
Upon that point it may be conceded that all the parties were 
citizens and residents of the District of California. 

The complaint does attempt to allege matters in dispute arising 
under the laws of the United States and treaties made by their 
authority. 

Upon their first appearance in the case the defendants joined 
issue with us upon the question whether we had sufficiently stated 
said matters to enable the Court to take jurisdiction. They at- 
tempted to raise such an issue by plea in abatement, but finding on 
the hearing of such plea that it did not properly raise the question, 
they, after argument upon the question of jurisdiction, had leave 
to withdraw their plea and file demurrer, which demurrer was over- 
ruled by the Court (transcript, pp. 16-18,) and defendants had 
leaye to answer, of which they duly availed themselves. 
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It is a fair presumption then, that when the Circuit Court finally 
decided to dismiss the action, that it was upon the second ground 
above stated, as the frst had been separately and definitely passed 
upon in our favor, and if the Court had changed its opinion in that 
respect it would rather have given us leave to amend, thav have 
dismissed the action on the ground that a demurrer which it had 
overruled was well taken. 

The allegations of the complaint in respect to these jurisdictional 
matters are fully hereinbefore recited, and it will be seen that it is 
alleged that plaintiff and defendants are claimants under adjacent 
and possibly overlapping Mexican grants, and that the rights of 
the parties are dependant upon the settlement of matters which are 
in dispute between them, and which arise under the laws of the 
United States and the treaty of Guadalupe Hidalgo, as follows: 

Ist. As to whether or not, upon a proper construction of the 
patents of the Rancho Las Bolsas, the lands sought to be recovered 
are a part of said rancho. 

2d. <As to whether or not, upon a proper construction of the 
grant and decree of confirmation of the Rancho Santiago de Santa 
Ana, the lands sought to be recovered are a portion of said rancho. 

od. As to whether or not said two ranchos overlap. 

4th. As to which of the two is the controlling and precedent 
grant. 

5th. As to whether or not the patents of the Las Bolsas Rancho 
are conclusive evidence of title on behalf of plaintiff as against the 
defendants, claiming under au unpatented erat. 

6th. As to whether or not the sarvey of the Rancho Sintiago de 
Santa Ana made by Hancock, became a final survey under the laws 
of the United States, and as to whether or not the Commissioner of 
the General Land Office exceeded his authority and jurisdiction 
under the laws of the United States, when he set aside said survey 
and ordered a resurvey of said rancho. 

It is alleged that the determination of the questions calls 
necessarily for the construction of various sections of the ‘‘ Act to 
ascertain and settle private land claims the in State of California,” 
passed March 3, 1851,—of the Act to expedite the settlement of titles 
of lands in the State of California, approved July Ist, 1864, of various 
articles of the treaty of Guadalupe Hidalgo, and of the Acts of 
Congress under which the Commissioner of the General Land Office 
derives his powers and jurisdiction. 

We think it must be fully apparent from an inspection of the 
record, that so far as jurisdiction of the case-gested upon allega- 
tions of the complaint, the Circuit Court had full and complete jur- 
isdiction to hear and determine it. 

It could not be successfully contended that plaintiff, claiming 
solely oie atonts of the United States to a Mexican grant, and 
the defendants claiming adversely to said patents and under another 
but unpatented Mexican grant, that the rights of the parties could 
be determined without a judicial interpretation of the term ‘‘ third 
persons” as used in section 15 of the Act of March 3, 1851, thus 
* * * “any patent to be issued under this Act shall be conclusive 
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13th. That plaintiffs claim and defendants deny that by opera- 
tion of law the Hancock survey had become a finality and that the 
Commissioner of the General Land Office had no power or jurisdic- 
tion to set the same aside and order a new survey. 

ith. That the determination of the various questions aforesaid 
will involve a construction of the Act to ascertain and settle private 
land claims, ete., of tie Act to expedite the settlement of titles, ete., 
of the treaty of Guadalupe Hidalgo, of the two patents.of the Las 
Bolsas, of the decree of contivmation of the Santiago de Santa Ana 
and of laws of the United States creating and prescribing the duties 
of the Commissioner of the General Land Oflice. 


In other words, every allegation of jurisdictional fact contained in 
the complaint is udmitted to be true by the answers of the de- 


fendauts. 


The adinission of title in plaintiff, and the other admissions are 
not consistent, but in California a defendant may be as inconsistent 
in his answer as his conscience will permit. 


Buhne vs. Corbett, 43 Cal., 2604. 


[nu addition to these admissions resulting from the absence of 
denials of the allegations of the complaint, the first of the answers 
as hereinbefore recited, alleges that the defendants therein named 
are in possession severally of separate tracts of land, portions of 
the land sued for, ander contracts for conveyance of such lands made 
by plaintuf with sach defendants severally, and ciaim a right to 
aveupy under such contracts. 

The second of the: ANSWe rs avers that the defendants therein named 
are in possession under license from the agent of plaintiff and have 
not been notified to quit. 

The third of the answers denies possession of the defendants 
therein named of any portion of the lands in controversy. 


The Code of California does not provide for a replication, and the 
new matter contained In the tirst and second of the answers aforesaid 
is deemed to be denied. 


If we correctly understand the oral decision of the Court below 
upon the motion to dismiss, it was to the effect that the issves pre- 
sented by the answers did not involve any Federal questions, and, 
therefore, the Court had not jurisdiction of the case. 


The decision of the Court below presents a most important ques- 
tion of practice, perhaps the most important that has arisen under 
the Act of 1875. 

It is a decision which, if fortified by the concurrence of this Court, 
will be found so prolifie of grave results, that it merits the most 
eareful serutiny and examination. 

The proposition is, that a@ defendant may plead himself out of Court; 
that, being brought there against his will, he may remain or not at 
his option. 
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We think it must be manifest that if this ruling of the Court be- 
low be maintainable, that in all cases arising under the patent or 
copyright laws; in all cases brought under the act of 1875, on the 
ground that a Federal question is involved, or between citizens of 
the same State claiming lands under different States, the jurisdiction 
of the Cireuit Court is made dependant, not on the facts respecting 
which the jurisdiction is invoked by the plaintiff, but upon the will 
of the defendant in so pleading as to makeor not make an issue upon 
the facts alleved. 

In patent or copyright cases the defendant may always plead the 
use or sale of the protected article under /icense from the plaintiff. 
The question of license or no license is not a Federal question, and 
uo issue is presented that the Court can try. The Court, by the 
mere allegation of what may be an absolute falsehood, loses its ju- 
ris liction to enquire into the truth of the answer. 

In all actions brought for recovery of lands sold under the Act of 
L862 for the collection of direct taxes in insurrectionary districts (of 
which there have been several in this Court), it would always be 
within the power of the defendant to plead that he held the land 
under and by virtue of a conveyance from plaintiff; and such plea 
not presenting any Federal question for adjudication, plaintiff woald 
be debarred the privilege of exposing its falsity. 

It is difficalt to conceive of any case where the jurisdiction of the 
Cireuit Court is invoked by a plaintiff upon the ground of questions 
arising under the Constitution, laws, or treaties of the Uuited States, 
In which it would not be entirely possible for the defendant to so 
frame his answer as to obtain a sabstantial victory on his pleadings, 
absolved from the ‘awkward necessity of substantiating them by 
proof. 

In the present case, if it should be the fact that there were no 
contracts, no licenses, and that defendants were all in possession at 
the commencement of the action, we should have the singular spec- 
tacle of a plaintiff with a perfect cause of action properly presented, 
defeated, not because he had mistaken the law, nor by errors of his 
counsel, nor by perjury of witnesses, nor by verdict of jury or find- 
ing of Court against him on the facts, but by the plain and simple 
and easy method of alleging a falsehood in an answer filed. 

We respectfully submit that the rule adopted by the Court below 
leaves the Court defenseless against imposition and imposture. That 
it would be provocative of reckless and untruthful pleading there 
ean be little doubt. This very case affords an illustration of that 
recklessness which this new rule of practice would encourage. 

Originally the defendants filed two answers, both verified; the one 
alleging possession under a license, and the other denying posses- 
sion. (Transcript, pp. 19-21.) 

These original answers were superseded by the three amended 
answers heretofore set forth, all verified, in one of which the allega- 
tion of possession under a contract for conveyance for the first time 
appears in the case. A comparison of the original and amended 
answers discloses that of the thirty-four defendants who, by the veri- 
fied amended answer, discover that they are in possession under con- 
tract, all but two (H. Salter and Thomas Hambright) denied in the 
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verified original answer that they were in possession at all, and Salter 
and Hambright, in the original answer, were in possession under 
license; that of the defendants, who, according to the amended 
answer, are in possession under license—one (P. Ulrich), according 
to the original answer, was not in possession, and that of the defend- 
ants, who, according to the amended answer, are not in possession, 
four (HH. Clinton, Charles MeManuns, Marv Mettord and N. A 
Palmer) were, according to the original answer, in possession under 


license. 


In the ease at bar, the ruling of the Circuit Court was, that the 
defendants, by their mere pleading, had accomplished the defeat of 
tie action. 

Upon the broad question whether or not in any case, a defendant 
may avoid enforcement of his contract or escape the penalties of his 
wrong doy, by mere words in iorm of an aduswer, we ask the opin- 
ion and deeision of this Court | 

[un rendering the decision dismissing the action, the learned Judge 
of the Cireuit Court was perhaps influenced by a misconstruction of 
an expression of opinion appearing in a decision of this Honorable 
Court, but not pertaining to the case then before it. 

The ease of Hartell vs. Tilghman, 99 U.S., 547, was a suit for 
injunction and damages for infringement of a patent. 

In the bill the complainant, anticipating the defense, alleged the 
existence of a former contract with defeudant for the use of the 
patented article. a breach of the contract by defendant and the 
termination of the contract thereupon. | 

The angwer admitted the validity and use by defendant of the pa- 
tent and his liability to plaintiff for a royalty under the contract, 
setting out the contract as claimed by him, and claiming its con- 
tinued vitality. The case was heard in the Court below on the 
pleadings and the evidence, and a judgment rendered for the com- 
plainant. 

Upon appeal to this Court five of the Honorable Justices coneur- 
red in holding, that on the pleadings and the evidence the ease did 
not arise under the patent laws of the United States, reversed the 
judgment of the Court below, and ordered the bill dismissed. Three 
of the Justices dissented from the opinion of the majority and one 
Justice took no part in the decision. 

The judgment of this Court in that case ordering a dismissal be- 
cause it appeared from the pleadings and evidence that the real matter 
at issue between the parties, involved the solution of no question 
arising under the patent laws, certainly is not authority warranting 
a dismissal because the possibly false answer of a defendant tenders 
an issne upon no federal question, but in the course of the decision 
Mr. Justice Miller speaking for the majority of the Court uses this 
language (p. 549): 

“ If aman owning a tract of land, his title to which is a patent 
from the United States should sell or lease that land, and a econtro- 
versy should arise between him and his vendee or lessee as to their 
rights in the premises, it could not be said that any suit brought by 

the vendor to assert his rights, was a suit arising under the land 
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laws of the United States; and this would be beyond question if the de- 
Jendant admitting the title of plaintiff to the land should make no other 
defense than such as was derived from plaintiff by contract.” 

We do not imagine that in using the foregoing language, the 
learned Justice had at all in bis mind the possibility of dismissing 
acase of which the Court had theretofore apparent jurisdiction, 
upon a mere allegation in an answer of defendant, of such contract 
and his claim of right thereunder. 

Yet, as ejectment is in many parts of the country a very common 
form of enforcing a contract for sale of laud, and in view of the de- 
cision of the Circuit Court in this case, we can see that the opinion 
as expressed may convey a very different idea from that whieh was 
in the mind of the writer; but we respectfully submit that a con- 
struction of that opinion such as would constitute it authority for 
the decision of the Court below in this Cuse, wouid be itt erroneous 
construction, and would lead to results by hO means anticipated ly 
the majority of this Court concurring in the disposition of Hartell 
vs. Tilghman. In that opinion the learned Justice supposes as a 
fact that the plaintiff had conveyed -or leased a portion of his land; 
that a controversy had arisen respecting the rights of the parties 
under the lease or conveyance, and that suit had been brought by the 
plaintiff lo enforce ji is righ 's bie rewmnade iP 

But it is not to be presumed that it was intended that these facts 
which are ussumed as the basis of the illustrative case, could inactual 
practice be established by other than the usual methods—admission 
of the parties or proof before Court or jury. 

If, in this case, there could be eliminated from the first answer 
hereinbefore set forth the admissious of the defendants that they 
claimed title adversely to plaintiff under another and different souree 
of title, and it should have appeared in evidence that plaintiff had in 
fact contracted to convey the lands to defendants, and that the only 
coxutroversy between them was as to theirrespective rights under the 
contract, we should have bad a case similar to the one supposed. 
But if it appeared in evidence that there was no such contract, or 
that such contract having been made, thereafter the defendants had 
utterly repudiated it, purchased an adverse title and claimed under 
it, and that the real question in controversy was, as to which of the 
claims of title, plaintiff's or defendant's was valid, and the solation of 
that question involved the construction of laws and treaties of the 
United States, we should have a case wholly dissimilar from that 
supposed by the learned Justice. 

The nature of the actual controversy between the parties could be 
ascertained only from evidence, and the answer of defendants Was 
not evidence. 

The case of Hartell vs. Tilghman did not arise under the Act of 
1875, and we submit that Mr. Justice Bradley in his dissenting 
opinion in that case, correctly stated the general rule of law as to 
the effect of an answer of defendant, as it existed prior to the pas- 
sage of that act. To show the proper connection of his remarks, 
we quote a portion of the opinion on the controverted matters in 
that case, but the rule as stated by him, we do not understand to 
conflict with the opinion of the majority of the Court. 
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He said, p55: ‘‘The cause of action or ground of relief 
is the infringement of the pateut. The plaintiff chooses to place 
himself on that ground alone. By doing so he runs the risk of 
every defense which would show a right to use the invention, 
whether license from himself, invalidity of the patent, non-infringe- 
ment or any other proper defense to a suit on the patent. He states 
lu his bill as he hada right to do by the rules of equity pleading, 
what tho sapposed defense would be and answers it This antici- 
pation of the defense does not change the nature of the suit in the + 
least. Perhaps he need not have anticipated the defense, but 
might have Jeft the defendants to develop it in their answer; cerlain/y 
in that ease the character of the defense would not have ousted the Court 
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diction.” : 
That rule is perhaps modified as to cases arising under the Act of 


1875, by section five of that Act. That portion of the section 
material to this inquiry is as follows: “If * * * it shall ap- | 
pear to the satisfaction of said Circuit Court at any time after such 
suit has been brought * * * that such suit does not really or 
substantially involye a dispute or controversy properly within the 
juristliction of said Cireuit Court, * * * the said Circuit 
Court shall proceed no further therein. but shall dismiss the suit.” 

Wesubmit that the full power of dismissal possesse? by the Court ‘ 
is expressed in that seetion. _« 


[t must appear fo the satisfaction of the Court, that the specified 
grounds for dismissal exist. How can the Court be legally or prop- 
erly satisfied, if it refuses, as in this case, any enlightment as to the 
facts? It does not appear in this case that the Court below was so 
satisfied, or that the ordér of dismissal was made upon that ground. 
It was made in response to a motion based on-the pleadings only 
and the pleadings show that the defendants admiffed all the juris- 
dietional facts and tendered an issue foreign to them, so that the 
question resolves itself again to this, does the fact that a defendant 
refuses to join issue on a federal question, oust the jurisdiction ? 
If that question be answered in the aflirmative the best course for 
a defendant would be not to appear at all, as his default would be a 
complete admission of a// allegations, would demonstrate that no 
federal question or any other was in dispute, and would at once onst 
the Court of its jurisdiction. If jurisdiction depends upon the issue 
made, by what authority, we ask, does a Court render jadgment by 
default in the absence of any issue? As to all jurisdictional ques- 
tions these defendants are in default. Ls it possible that a mere at- 
tempt to raise a foreign issue can deprive us of the legitimate fruits 
of that default? We understand it to be settled that when a United 
States Court acquires jurisdiction by reason of a federal question, it 
will decide the case, though to do so, it may be necessary to dispose 


ro, “A 


of questions not federal in their nature. | 
S. P. R. R. Co. vs. Cal., 118 U. S., 110. : 

The Mayor vs. Cooper, 6 Wailace, 252. | 
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And in the late tax cases of 
Santa Clara Co. vs. Southern Pacific R. R. Co.. 
California vs. C. P. R. R. Co.. , 
California vs. S. P. R. R. Co.. and. 
San Bernardino Co. vs. S. P. KR. KR. Co., 118 U. S., 304-417. 


Were the Circuit Court obtained jurisdiction on the ground that 
the cases arose under the Constitution of the United States, and 
that Court decided those constitutional questions in favor of de- 
fendant. This Court, in reviewing those decisions, finding the tax in 
question to be invalid under the coustitution and laws of the State 
of California, dex Lined to decide the fe leral q restions involved. and 
instead of dismissing the cases, afrmed the jadgments upon the 
sole ground that the constitution aud laws of Cul/fornia had been 
violated. 

These cases would seem to be conelusive authority upon the 
point, that when jurisdiction has attached, by reason of a bona fide 
claim of right under the constitution and laws of the United States, 
the jurisdiction of the Court will not be ousted, by reason of the fact 
that the Court shall finally tind it unnecessary for the protection of the 
rights of parties, to pass upon the federal questions. 

If, in this case, defendants had alleged as a defense to the action, 
their adverse claims to title and Posse SsIONn. AS admitted by them ti» 
exist, and in addition had pleaded other matters of defense, those 
other matters of defense would net have avoided the’ jurisdiction. 

tut instead of alleging their admitted claims as a defense, they in 
etfect say to the Court: * Itis true we claim this property adversely to 
plaintiff, and under circumstances which will necessitate the con- 
struction of laws and treaties of the United States, before our re- 
spective rights can be determined, but we do not propose to try 
these questions in this forum; we prefer to submit them to 
Judges whom we have helped to elect and mav help to defeat and 
to a jury of our neighbors.” 

It seems to us very clear that the jurisdictional facts having been 
admitted, it was the duty of the Court to dispose of the issues pre- 
sented, precisely as it would have done if the other issues involving 
federal questions had been presented by the answer, and that neither 
in this case or any other should a Court dismiss a case for want of 
jurisdiction; for the single reason, that a defendant endeavors to 
frame his pleadings so as to evade the jurisdiction; that in no case 
where the complaint makes a prima facie case of jurisdiction should 
the action be dismissed, except upon evidence which satisfies the 
Court that such jurisdiction does not exist. 

And we understand such to be the ruling of this Court in 


Hartog vs. Memory, 116 U.S., 591. 


That was a case in which the jurisdiction was based on the citizen- 
ship of the parties, and the defendants, as in this case, made no issue 
as to the jurisdictional facts; but in the course of the trial defend- 
ant introduced evidence upon which, on motion, the Court dismissed 
the case for want of jurisdiction, and this Court, holding that the 
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the jurisdictional facts, and alleges they are in possession of some 
undesignated portions of the land in controversy, under contracts 
of conveyance from us. It does not allege the contracts or show 
that they have complied with them. It is not as complete as an 
answer as one lately held to be insuflicient by the Supreme Court of 
California sitting in bank. 

That Court said: 

‘¢ The appellant Remnant, who was defendant in the Court below, 
appeals from a judgment rendered against him in an action of eject- 
ment. 

« The grounds upon which he relies for a reversal are that the Court 
erred in sustaining a demurrer to that part of his answer which sets 
up a * further and separate defense,” and also in sustaining a de- 
murrer to a crass-complaint filed by defendant. 

“1. In the ‘ separate defense” defendant merely averred that 
plaintiff entered into a contract with defendant to convey to the lat- 
ter the premises described in the, complaint upon the payment by 
defendant to plaintiff of the sum of 33,410; that defendagé paid 
$1,750 of this money and was let into possession of the premises; 
and ‘‘ that the plaintiff has not paid or returned to this defendant 
said last-named sum of money, or any part thereof but still retains 
the whole thereof.” 

‘«The complaint in this case isin the or. inary and proper form of a 
complaint in ejectment. An answer to such a complaint should con- 
tain some matter of denial or averment constituting a defense— 
either legal or equitable—to the action. It would have been a good 
answer to have averred that the remaining purchase money was not 
yet dues or to have stated facts showing that it had been paid and 
that defendant was thus entitled to possession under the contract, 
and to compel the execution of a conveyance; but it is impossible to 
conceive how the bare fact that plaintiff had not paid back to de- 
fendant the 31,750 would constitute any defense whatever. There 
was no error, therefore, in sustaining the demurrer to this part of 
the answer.” 

Hoffman vs. Remnant, decided Feb. 3, 1857, to appear in 
Pacitie Reporter. 3 

In the second answer hereinbefore recited, there is even less 
showing of a defense. It admits our title, their possession and the 
jurisdictional facts. It alleges possession under a license or agree- 
ments, but does not attempt to set them out either in full or aecord- 
ing to their legal effect. It states no fact showing a right of oecu- 
paney. 

The third answer denies possession, which is a legal defense if 
true. It admits our title, their entry under adverse claim of title, 
and all jurisdictional facts. If we had been allowed to prove their 
possession we submit that such proof would have entitled us to 
judgment. 

Respectfully submitted, 


L. D. LATIMER, 
f counsel for plaintiff in errror. 
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UNITED STATES OF 


of America forthe southern district of New York,in the second circuit, 
by virtue of the foregoing writ of error, and in obedience thereto, do 
ill y; 


"e ? 
hereby certify that the following pages, numbered from three to one 
hundred and forty-nine, 


transcript of the reeords and proceedings had ; 
case of William M. Wilson, plaintiff in error, against Ann Maria 
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] Tue Unirep States OF AMERICA, 88: 

rhe President of the United States of America to the judges of the 
circuit court of the United States for the southern district of 
New York, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said cireuit court before vou 
or some of you between Ann Maria Deen, plaintiff, and William 
M. Wilson, defendant, a manifest error hath h: appe ‘ned, to the great 
damage of the said William M. Wilson, as issaid and as appears by 
his compl: unt, we, being willing that such error, if any hath been, 
should be duly correcte 7 and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Justices of the Supreme Court of the United 
States, at the Capitol in the city of Washington, together with this 
writ, so that vou have the same at the said place before the justices 

aforesaid on the fourth Monday of October next, that, the record 
and proceedings aforesaid being Inspected, the said justi es of the Su- 
pretue Court may cause further to be done therein to correct that 
error What of right and according to the law and custom of the United 

Stutes ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Ist day of October, in the 
year of our Lord one thousand eight hundred and eighty-three, and 
of the Independence of the United States the one hundred and 
eighth. 


[Seal of U.S. Cireuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, 
Clerk of the Cireuit Court of the United States of America 
for the Southern District of New York 


t in the Second Circuit. 
Allowed Sept. ’¥Sth, A. D. 18S3. 
N. SHIPMAN, Judge. 


plaintiff in error, vs. Ann Maria Deen, defendant in error. 
John (" hetwood, att’ 7_™ pl’ t tT ine rror, 145 Broad- 


.S. circuit court. Filed Oct. 1, 1883. Timothy 


AMERICA, Pm 
Southern District of New York, ~~ ° 


I fimothy Griflith, clerk of the circuit court of the United States 


inclusive, contain a true and complete 


said court in the 
1—1S9 
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Deen, defendant in error, as the same remain of record and on file 
in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this 2rd day of October, 
in the vear of our Lord one thousand eight hundred and eighty- 
three, and of the Lndependence of the United States the one hun- 


dred and eighth. 


[Seal of UL S. Cireuit Court, South. Dist. New York. J | . 
TIMOTHY GRIFFITH, Clerk. 
» U.S. Cireuit Court,S. D. of New York. 


Ann Marta Deen vs. Witttam M. WILson. 
To the clerk of the U.S. circuit court 5. D of m. &.! 
ve-entitled action, 
JAS. K. HILL, 
WING & SHOUDY, 
PVPs Atlys, 57 & 39 Wall St, No. City. 


Please sue thre summons in the ab 
Yours, &e, 


Dated Feb. 23rd, 1SS1. 
(Endorsed:) Deen v. Wilson. Prieipe. U.S. eireuit court. Filed 
eb, zh ISS]. Joseph \l 1), uel, clerk. 


| United States Cireuit Court for the Sonthern District of New 
York. 


Awa Mania Deen, Plaintil,. 
against 


Wittram M. Witsox, Defendant. 


To the above-named defendant: 

You lie it reby SUTILOIOLL d to answer the complaint in this action, 
and to serve a COPY of Vour ansWer on the plaintitl sattorneys within 
twenty days after the service of this summons, exclusive of the day 
and in case of your failure to appear or answer Judgment 


of service: 
for the relief demanded in the 


will be taken agaist you by default 
complaint. 

Witness the Honorable Morrison KR. Waite, Chicf Justice of Supreme 
Court of the United Sta at the CILY of New York, this 23d day of 
February, in the vear one thousand eight hundred and vighty-one. 


JOSEPH M. DEUEL, Clerk. 


JAS. K. HILL, 
WING & SHOUDY, 


Plaintit *g Atlorne } S. 


[ 1. s. | 


Oflice and post oflice address, 57 & 39 Wall street, mm 4. city, New 

York. 
5 [ Endorsed: ] United States circuit court, southern district of 
New York. Ann Maria Deen vs. William M. Wilson. Copy. 
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Summons. Jas. K. Hill, Wing & Shoudy, plaintiff's attorneys, 37 
& 39 Wall St., N. Y. city. U.S. circuit court. Filed Feb. 25, 188). 
Joseph M. Deuel, clerk. 


UNITED STATES OF AMERICA, ane 

Southern District of New York. | iui 

I hereby certify that on the 25th day of February, 1881, at the 

city of New York, I personally served the within summons on the 
wWithin-named defendant, William M. Wilson, by showing the same 
and delivering to and leaving with him a true copy thereof, and at 
the same time and place I delivered to said defendant a copy of the 
complaint in this action. 

(S’e'd) LOUIS F. PAYN. 

U.S. Marshal. 


iF Complaint. 


Cireuit Court of the United States for the Southern District of New 


York. 


Ann Manta Deew, Plaintiff, 


(léyilivi 2f 


Wittram M. Wursox. Defendant. 


The plaintiff above named, by Jas. K. Hill, Wing and Shoudy, 
her attorneys, complains and avers— 

First. That during all the times hereinafter mentioned the plain- 
tiff, Ann Maria Deen, was and still is a eitizen of the State of New 
Jersey, and that during the same times the defendant, Wilhlam M. 
Wilson, was and still is a eitizen of the State of New York, in the 
southern district thereof, within the second cireuit of this court 

Second. That on the 29th day of October, 1875, the plaintiff and 

one Mary C.C. Perry duly executed under their hands and 
7 seals in duplicate a lease, partly written and partly printed, a 
xed, marked “Sehedule A.” 


COPY of which is hereunto fil) 
as a part of the same transae- 


Third. That at the same time, an 
tion, the defendant duly executed under his hand and seal a guar- 
antee, a copy of which is hereunto annexed, marked “Sehedule B,” 
and thereupon the said lease and guarantee were duly delivered to 
the plarmtitt, 

Fourth. That thereupon the said Mary C. C. Perry entered into 
the possession of the premises mentioned in said lease, and paid to 
the plaintiff the sam of four hundred and _ fifty dollars as and for 
the first month’s rent under said lease 

Fifth. That neither the said Mary is. &i Perry nor the defendant 

have ever paid any further or other rent reserved by said lease. 
S Sixth. That the premises mentions df mn said lease consisted 

of a very valuable dwelling-house, with the furniture therein, 
and were leased to the said Perry to be occupied by her as a dwe!l- 
ing-house, and for no other purpose. 

That at some time in or after the month of December, 1873, the 
said Mary C. C. Perry ceased to occupy the said house as a dwelling- 


Pie 
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house and abandoned the same, leaving the said house and furni- 
ture in an unprotected condition and liable to sutter great damage 
by reason of said abandonment. 

That In) consequence of such abandonment the said house and 
furniture were greatly damaged, and afterwards, and on or about 
the first day of December, 1874, the plaintiff; for the purpose of pre- 
serving thie premises, protecting the property, and preventing fur- 
ther injury thereto by reason of such abandonment, and of dimin- 
ishing as far as possible the loss sustained by her by reason of the 

fuilure of said Perry to continue to occupy the said premises 
9 as a dwelling-house and abandoning the same, after notice to 

said Perry, proces ded to let the sad premises on account of the 
said Perry for the sum of three hundred dollars per month for the 
remainder of the term mentioned in said lease, that being the 
highest rent that could be obtained therefor. | 

Seventh. That there is due and unpaid under said lease for the 
rent therein reserved up to December Isi, 1874, the sum of five thou- 
sand four hundred dollars, besides the interest whieh acerued on 
each month’s rent of four hundred and fifty dollars from the time 
it became due under said lease according to the terms thereof, and 
for rent after December Ist, 1874, to the end of the term of said 
lease, after crediting the defendant with the amount collected from 
the occupant of the said house from that date, a balanee of three 
thousand one hundred and fitty dollars for rent after December Ist, 
LS74. 

That no part of the said sums of five thousand four hun- 

10) dred doliars or three thousand One hundred and fifty dollars, 

amounting in the aggregate to eleht thousand five hundred 
and fifte dollars, has been paid. 

Wherefore plaintiff demands judgment against said defendant for 
said sum of cight thousand five hundred and fifty dollars, with in- 
terest threw on from uverave monthly date of payment, besides the 
costs and disbursements of this aetion. 

(S’o dl) JAS. K. HILL, 
WING & SHOUDY, 
Plaintiff's Attorne Ws, Num WS O74 


and 3O Wall St. Ne M York (City. 
SourHeERN District or New Yor, gs: 


Ann Maria Dean being duly sworn, says that’ she is the plaintiff 
named in the foregoing complaint; that she has read the said com- 
plaint and Knows the contents thereof; that the same is true of: her 

own knowledge, « xeept as to the matters which are therein 
1] stated to be alleged upon information and belief. and that as 

to those matters she believes it to be true, 

(S'e'd) A. M. DEAN. 

Subseribed and sSWorlh to before lhe this 19th dav of February 
ISS]. = 

_ ALEX. CAMERON. 
oa Notary Public. Kings (#9... N. 7. 
Cert. tiled in N. Y. Co. : | 
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This indenture, made the 29th day of October, one thousand 
eight hundred and seventy-three, between Ann Maria Dean, of the 
city of New York, party of the first part, and Mary C. C. Perry of 
the same place, party of the second part, witnesseth that the said 
party of the first part hath letten, and by these presents doth grant, 
demise, and to farm-let, unto the said party of the second part the 
house known as number four East Thirtieth street, in the city of 
New York, with the furniture therein, a schedule of which is to be 
made in duplicate, Upon the party ot the second part taking POosses- 
sion of the premises, and to be annexed to this lease, to be used as 
a dwelling-house and for no other purpose whatever, with the ap- 
purtenances, for the term of two years and tel months from the 
first day of November, one thousand eight hundred and seventy- 
three, at the rent or sum of four hundred and fifty dollars per month, 
pavable on the first day of each month in advance. And It is agreed 
that if any rent shall be due and unpaid, or if default shall be 

made in any of the covenants herein contained, then it shall 
13 be lawful for the said party ot the first part to re-enter the 

said premises and to remove all Persons therefrom. And 
the said party of the second part lhe reby covenants to pay to the 
said party of the first part the said rent as herein specified, and alco 
to pay the regular annual rent or charge which is or may be assessed 
or imposed according to law upon the said premises for the Croton 
Water on or before the first day of Aucust in each year during the 
term, and if not so patil the “ame shall be added to the month's 
rent then due. And the said party of the second prart further cove- 
nants that she will not assign this lease. nor let or underlet the 
whole or any pearl of said prem ise -, nor make any alteration therein 
without the written consent of the said party of the first part, under 
the penalty of forfeiture and damage , ana that she will not occupy 
or use the said premises nor permit the same to be occupied or used 
for any business deemed extra hazardous on account of fire or other- 
wise without the like consent under the like penalty. And the said 
party of the second part further covenant- that she will permit the 
said party of the first }) irt, or hie ragent, to show the premises to per- 
SOTIS wishing to live or purehase, and on ana atter the first day of leb- 
ruary next preceding the expiration of the term will permit the 
usual notice > To l hy or “kor sale’ to be placed Upon the walls or 
doors of sald premises and remain thereon without hindrance or 
molestation. 

And it is further agreed between the parties to these presents that 
in case the building or buildings crected on the premises hereby 
leased shall be partially damaged by fire the same shall be repaired 
iis speedily as possible ut the CX pelse oft the suid party of the first 
part; that in case the damage shall be so extensive as to render the 
building untenantable, the rent shall CEASE until such time iis the 
building shall be put in complete repair; but in case of the total 
destruction of the premises, by fire or otherwise, the rent shall be 
paid up to the time of such destruction, and then and from thence- 
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forth this lease shall cease and come to an end: Provided, however, 
That such damage or destruction be not caused by the carelessness, 
negligence, or improper conduct of the party of the second part, her 
agents or servants, 
14 And at the expiration of the said term the said party of 
the second part will quit and surrender the premises hereby 
demised and the said furniture in as good state and condition as 
reasonable use and wear thereof will permit, damages by the ele- 
Inents excepted. ; 

And it is further understood and agreed that the party of the see- 
ond part shall make all repairs that may become necessary during 
the continuance of the term hereby demised, and leave the furnace 
and range in good repair and condition, : 

And the said party of the first part doth covenant that the said 
party of the second part, on paying the said rent and performing 
the covenants aforesaid, shall and may peaceably and quietly have, 
hold, and enjoy the said demised premises for the-term aforesaid. 

And it is further understood and agreed that the covenants and 
agreciients contained in the within lease are binding on the parties 
hereto and their legal representatives. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 

Sealed and delivered in the presence of— 


(S’o'd) ANN MARIA:-DEEN. [seEat. 
(Sod) mAKY CC. PERRY. SAL. 
Hy [ Mudorsed:]| Ann Maria Deen to Mary C.C. Perry. Lease. 


_C.W,, fire clause, &c. Dated October, 1873. 
. 
SCHEDULE “ B.” 


In consideration of the letting of the premises within mentioned 
to the within-named Mary ©. C. Perry, and the sum of one dollar to 
me paid by the said party of the first part, 1, William M. Wilson, do 
hereby covenant and agree, to and with the party of the first part 
above named and her legal representatives, that if default shall at 
any time be made by the said Mary C.C. Perry in the payment of the 
rent and performance of the covenants contained in the within lease 
on her part to be paid and performed that [will well and truly pay 
the said rent, or any arrears thereof, that may remain due unto the 
said party of the first part, and also all damages that may arise in 
vonseq uence of the non-performance of said covenants, or either of 
them, without requiring notice of any such default from the said 
party of the first part. 

Witness my hand and seal this 29th day of October, in the vear 
one thousand eight hundred and seventy-three. : 


W itness— W. M. WILSON, [SEAL.] 
16 (Endorsed :) U.S. cireuit court, S. Do of N.Y.) Ann Maria 


Deen ag st William M. Wilson. Complaint. Jas. kK. Hill, 
Wing & Shoudy, attorneys for plaintiff, 87 & 39 Wall St.. New York 
city. U.S. cireuit court. Filed Feb. 23, 1881]. Joseph M. Deuel. 


clerk. 
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17 Circuit Court of the United States for the Southern District 
of New York. 


ANN Marta Deen, PIP, ag’st Wittram M. Witsoyx, Defe’t. 


The defendant, answering plaintiff’s complaint, says that ‘he 
admits the residence of plaintiff and of himself and their citizen- 
ship, as stated in the complaint. Defendant, further answering, 
says that the alleged lease and guaranty set forth in the complaint, 
and copies of which are thereto annexed, were hever executed and 
were never delivered; that in the latter part of October, 1873, Mary 
C. C. Perry went to the premises in the complaint deseribed, which 
were offered to let furnished; that said Mary C. C. Perry examined 

the premises and found a considerable part of the furniture 
18 missing; that said Mary C. C. Perry told plaintiff that she 

wanted to hire a furnished louse, to be used by her as a first- 
class boarding house, from the following first day of November ; 
that plaintiff was aiso told that said Mary C. C. Perry had no fur- 
niture to supply any deficiencies, with a few expressed exceptions, 
and had no money with which to buy such furniture. Plaintiff 
then represented that the missing furniture was out to be cleaned 
and repaired, and would all be put back before the first day of No- 
vember, and deseribed the furniture to be such as was fit and proper 
and complete for the purposes of said Mary C. C. Perry. 

Upon condition that such furniture should be put in, and In 
entire reliance upon the said representations & promises of plaintiff, 

said Mary ©. C. Perry agreed to take the house with such 
1) furniture in, ata rent of four hundred and and fifty dollars 

per mouth for a term of two years and ten months from 
November Ist, 18753; and defendant, upon the same conditions and 
in reliance Upol the same represt htations and promises which were 
made to him as well as to said Mary ©. C. Perry, agreed, if the said 
Mary C. C. Perry took the house with such furniture in for sueh 
term, that he would become surety for the rent under said proposed 
guaranty, : 

The plaintiff had prepared in advance the papers set forth in the 
complaint, but the same were Incomplete, and she promised to com- 
plete the same by adding thereto a schedule of the furniture which 
she agreed and promised to put into the house, and which said 
schedule was to be signed by the said Mary C. C. Perry and herself, 
and thereupon said proposed lease was to be delivered & become 

operative, & said guaranty wasto be delivered & become opera- 
20 tive. Upon this promise and agreement plaintiff induced de- 

fendant and said Mary C. C. Perry to sign the proposed lease 
and guaranty, but such papers were not to take effect or become 
operative until such furniture was put into the house, and a schedule 
of said furniture complete was annexed to said paper and signed by 
suid Mary C. C. Perry and said plaintiff. Plaintiff never did put 
such furniture into said house, and never intended so to do, and a 
schedule of said furniture complete Was never annexed to said paper 
or signed. 
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Plaintiff wilfully X falsely made the aforesaid and other like re}i- 
resentations and promises, with no intention to fulfill the same, and 


with knowledge of their falsity, for the express purpose of 


21 deceiving the said Mary C. C. Perry & this defendant, and to 

fraudulently obtain from them their signature to such papers, 
and also to obtain from them the sum of four hundred and fifty dol- 
lars in advance of one month’s rent of said premises, which sum of 
money the defendant, rely Ine Upon abl | deceived by such representa- 
tions and promises, and at the request of said Mary C.C. Perry, who 
equally relied upon and was deceived by such promises and repre- 
sentations, paid to plamtil, 

That said Mary C. C. Perry repeatedly went to said house from the 
time of signing said paper up tothe 7th day of November then next; 
that the furniture never was put into said house according to the 
agreement, promise, and representation of plaintiff, and said sched- 
ule never Was prepared or signed,and said proposed guaranty — pro- 

posed lease never Was actualls deliver d, although sald Mary 
yy C@.C. Perry constantly made demand = on plaimtith that it 
should be done, and constantly declared to plaintiff that she 
could not and would not take Possession of said house until said tur- 
hiture Was placed therein complete and until said schedule thereof 
Was signed, ana said proposed lease and proposed cuaranty delivered 
In conformity with the agreements, promises, and representations 
under whieh they had been signed in anticipation of such delivery ; 
that said Mary ©. C. Perry, after such unsuccessful demands, aban- 
doned, of necessity, all further attempts to obtain said house fur- 
nished, or the delivery of said lease. : 
9d. And for a further separate and distinet defense this defendant, 
answering, says that in the month of December, 1875, this plaintiff 
brought an action in the marine court of the city of New 
.© York against this defendant for the rent of said premises in 
the consplamt described for the said month of December, 
1S75, being for the same cause of action as that set forth in the com- 
plaint therein; and this defendant recovered judgment against this 
plaintiff, duly given upon the mertts thereof in said action, and for 
fifty-five dollars and hinety-one cents, the costs of sad action, 

The defendant denies each and every allegation of plaintiff’s 
complaint not hereinbefore admitted, and pPravs that the sume be 
dismissed with costs. 


»)*? 
mt? 


JOUN CHETWOOD, 
Atty | for|Def't, 74 Bway, N.Y. 


SoUTHERN District or New York, as: 


William M. Wilson, being duiy sworn, says that he is the defend- 
ant in this aetion; that the foregoing answer is true of his own 
knowledge except us to the hiatters therein stated Lo be alleged on 
information & belief, & as to those matters he believes them to be 
true. | 


W. M. WILSON. 


WILLIAM MILNE, EXECUTOR, &¢C., VS. ANN MARIA DEEN. q 


Sworn to before me this April 11th, 1881. 
| ADAM GOS, 
Notary Public, N. Y. 


24 (Endorsed :) U. 8S. circuit court, south. dist. N. Y. Ann 

Maria Deen ag’st William M. Wilson. Answer. John Chet- 
wood, att’y for def’t, 74 Broadway, N. Y. Service admitted April 
12, 1881. U. S. cireuit court. Filed Apr. 12, 1881. Joseph M. 
Deuel, clerk. 


25 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the see- 
ond circuit, held at the United States court-rooms in the city of 
New York, on Wednesday, the sixteenth day of May, in the year of 
our Lord one thousand eight hundred and eighty-three. 
Present: The Honorable Nathaniel Shipman, judge. 


ANN Maria Deen vs. WittiAmM M. WILSON. 


This case being still on trial the jurors sworn in it are called and 
severally answer to their names. 

The court denies the motion heretofore made herein to direct the 
jury to find a verdict for the defendant, and Mr. Fullerton excepts 
to the ruling of the court in so doing. 

Mr. Smith moves that the court direct the jury to find a verdict 
for the plaintiff for the sum of $12,026.89, 

The jury say that by direction of the court they find a verdict for 

the plaintiff for the sum of twelve thousand and twenty-six 
26 dollars and eighty-nine cents, and so say they all. 

Prior to the renderingand recording of the verdict Mr. Ful- 
lerton requests to go to the jury on certain questions of facet, which he 
states. ‘The court refuses said request and Mr. Fullerton excepts to 
the ruling of the court in so doing. 

Also, prior to the rendering and recording of the verdict, Mr. Ful- 
lerton excepts to the ruling of the court in directing the jury to 
find a verdict for the plaintiff for the sum of $12,026.89. 

On motion of Mr. Fullerton, ordered that the defendant have a 
stay of entry of Judgment on said verdict for forty-five days within 
Which to prepare and serve a bill of exceptions herein. 

A copy from minutes. 


[Seal U.S. Cireuit Court, 8. D. of N. Y.1 


(S'g'd) TIMOTHY GRIFFITH, Clerk. 
(Endorsed :) C. C. of the U.S.S. D. of N.Y. Deen vs. Wilson 
Certified transcript from minutes. 
27 Judament., 
United States Circuit Court, Southern District of New York. 
Axn Marta Deen vs. WitttAM M. WIrson. 


This cause having been tried at a stated term of this court held in 
Pam | SE) 
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the United States court and post-office building, in the city of New 
York, before the Hon. Nathaniel Shipman and a jury, on the 10th, 
Lith, 14th, 15th, and 16th days of May, 1883, and the jury having 
rendered a verdict for the plaintiff, by direction of the court, for the 
sum of twelve thousand and twenty-six dellars and eighty-nine cents 


($12,026.89), and plaintiff’s costs having been taxed by the clerk of 


this court at the sun of ninety-five WV rao dollars: 
Now, on motion of Jas. kK. Hill, Wing & Shoudy, plaintiff's attor- 
heys ¥ 
| [t is ordered, adjudged, and decreed, That Ann Maria 
2 Deen, the plaintiff, do recover of the defendant; William M. 
Wilson, thie sum of twelve thousand and twenty-six dollars 
and eighty-nin cents (S12,026.89), the amount of the verdiet, with 
Interest thereon from May 16, 1883, the day of the rendition of the 
same, amounting to the sum of two hundred and sixty-four °°, dol- 


* 
, 


lars, tovethy rw ith) the Stlti of rine ty-five WX TY dollars COSLS, US taxed 


—y 


twelve thousand three hundred & eighty-seven & {7) dollars, and 
that she have execution therefor. 
Judgment signed this 25th day of Sept., 1855. 
JOUN A. SHIELDS, 
Deputy CUE. 


by the clerk of this court, arnounting in the aggregateto the sum of 


29 [ Mndorsed:] U.S. cireuit eourt,S. D. of N.Y. Ann Maria 

Deen vs. Wilham M. Wilson. Copy judgment. Reeord. Jas. 
KK. Till, Wing & Shoudy, attorneys for pUtf, 45-49 William St., New 
York city. LoS. cireuit court. Filed Sep. 25, LSS5. Timothy Grif- 
fith. cle rk 


30) U.S. Cireuit Court, Southern District of New York. 
Ans Mania Deen, PII, against Wittiam M. Wuitson, Def’t. 


The issue joined in this action came on to he tried by a jury before 
the Llon. N. Shipman ata cireuit court held at the city of New York, 


In and for the southern district of New York, on the 11th day of 


May, 1585, and such trial was had on said I1th and on the Mth, 
th, and l6th days ot Mav, ISS. 
Upon the trial of the said action counsel for plaintiff, to maintain 
and prove the issue on his part, proved the service upon Mrs. Mary 
i Sa Perry, Pers mally, on Mareh 24, 404 . of a COPY of the 
31 paper (marked Plaintit!s Exhibit A) which was signed by 
plantill. 
Plaintith also proved the execution by plaintiff and Mary C. Perry 
of the following lease: : 


‘>. ’ 
5 pe Lease No. ,4 


This indenture, made the 29th day ot | lctober, One thousand elglit 
hundred and seventy-three, between Ann Maria Deen, of the city 
of New York, party of the first part, and Mary C. C. Perry, of the 
same place, party of the second part, witnesseth : 

That the said party of the first part hath letten, and by these pres- 


— — ee 


—— = — 
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ents doth grant, demise, and lo farm-let, unto the sald party of the SCC- 
ond part the house known as number four East Thirtieth street, in 
the city of New York, with the furniture therein, a schedule of 
which is to be made in duplicate upon the party of the second part 
tuking possession of the premises, and to be annexed to this lease, 
to be used for a dwelling-house, and for no other purpose whatever, 
with the appurtenances, for the term of two years and ten months 
from the first day of November, one thousand eight hundred and 
seventy-three, at the rent or sum of four hundred and fifty dollars 
per month, payable on the first day of each month, in advance. 

And it is agreed that if any rent shall be due and unpaid, or if 
default shall be made in any of the covenants herein contained, 
then it shall be lawful for the said party of the first part to re-enter 
the said premises and the same to have again, repossess, and enjoy. 
And the said party of the second part hereby covenants to pay to 

the said party of the first part the said rent as herein speci- 
Oo fied, and also to pay the regular annual rent or charge which 

Is or may be assessed or imposed according to law upon the 
sald premises for the Croton water on or before the first day of Au- 
gust in each vear during the term, and if not so paid the same shall 
be added to the month’s rent then due. And the said party of the 
second part further covenants that she will not assign this lease, nor 
let or underlet the whole orany part of the said premises, nor make 
any alterations therein without the written consent of the said party 
of the first part, under the penalty of forfeiture and damages, and 
that she will not occupy OFr Use the said premises Hor permit the 
same to be occupied or used for any business deemed extra hazard- 
ous on account of fire or otherwise without the like consent under 
the like penalty : and the said party of the second pare further cov- 
enants that she will permit the said party of the first part, or her 
agent, to show the premises lo persons Wishing to hire or purchase, 
and on and after the first day of February next preceding the ex- 
piration of the term will permit the usual notices “To let” or “ For 
sale” to be placed Upon the walls or doors of said pore mises, and re- 
mosin the reon, without hindrance or molestation. 

And it is further agreed between the parties to these presents that 
In case the building or buildings erected. on the premises hereby 
leased shall be partially damaged by fire the same shall be repaired 

=peedily as possible at the expense of the said party of the first 
owt - that in case the damages shall be so extensive as to render the 
building untenantable the rent shall cease until such time as the 
building shall be put in complete repair;-but in case of the total 
destruction of the premises by fire or otherwise the rent shall be 
paid up to the time of such destruction, and then and from thence- 
forth this lease shall cease and come to an end: Provided, however, 
That such damage and destruction be hot caused by the carelessness, 
Bietine or lm proper conduct of the parry of the second part, her 

vents or servants. 


3-4 And that at the expiration of the said term the said party 


of the second part will quit and surrender the premises 
hereby demised and the said furniture in as good state and condi- 
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tion as reasonable use and wear thereof will permit, damages by the 
elements excepted, : 

And it is further understood & agreed that the party of the see- 
ond part shall make all repairs that may become necessary during 
the continuance of the term hereby demised, & leave the furnace « 
range in good repair & condition. 

And the said party of the first part doth covenant that the said 
party of the second part, on paying the said rent and performing 
the covenants aforésaid, shall and may peaceably and quietly have, 
hold, and enjoy the said demised premises for the term aforesaid. 

And it is further understood and agreed that the covenants and 
agreements contained in the within lease are binding on the parties 
hereto and their I oi representative 8. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals, the day and year first above written. 

ANN MARIA DEAN. [1.8] 
MARY C.C. PERRY. 


Sealed and delivered in) the presence Of—_ 


ee a + neem 


30 The plaintiff further proved the due execution by the de- 
fendant of the following agreement, which was attached to 
said lease and which was delivered to plaitiff by defendant: 

In consideration of the letting of the premises Within mentioned 
to the within-named Mary C.C. Perry, and the sum of one dollar 
tome paid by the said party of the first part, 1, Wilham M. Wil- 
son, do hereby covenant and agree to and with the party of the first 
part above named and her legal representatives that if default shall 
at any time be made by the said Mary C.C. Perry in the payment 
of the rent and the performance of the covenants contained in the 
written lease on her part to be paid and performed that I will well 
and truly pay the said rent, or any arrears thereof, that may remain 
due unto the said party of the first part, and also all damages that 
may ATISe in conseq uehnee ot the non-performance ot said covenants, 
or either of them, without r quiring notice of any such default from 
the said party of the first part. 

Witness my hand and seal this 20th day of October in the vear 
one thousand eight liandred and seventy-three. 

W. M. WILSON, [1 s.] 
Witness : | 


a ne 


Said lease and agreement were offered in evidence by the plaintiff, 
and were received. Plaintit? proved that she received, at the time 
ot the execution of the lease, from Mr. Wilson il cheek for one 
month’s rent, S450, and that she did not receive anv further sum 
front him. : 

Plaintiff's counsel then asked plaintiff— 

(). After the first of November did You reece ive anv informa- 
30 tion from any souree—if so, from what souree—as to the man- 
ner in which this house was being occupied ? 


Oe ee ee ee ~. ws sets fete 


ee es a ae tr 2 i thems sdiembtnemmtnduasinimnestininsmecenntnatncneiinciiiimencinnesensaiiaaas 
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A. Yes, I did. 

(). From whom did you receive such information ? 

A. I received it from several persons; from a policeman and from 
young Dr. Sayre, the son of old Dr. Sayre. 

Q. Did you in consequence of this information, which you re- 
ceived from various sources, and under the advice of your counsel, 
sign that paper which is marked “* Exh. A, for identification,” and 
dated Mareh 27th, IS74, and cause it to be served ? 

A. Yes, 

(). Did you afterwards in pursuance of this notice take possession 
of the premises ? 

A. Yes. 


(). Whom did you find in occupation of the premises ? 


Defendant's counsel objected to the question. The court 
OF overruled the objection, to which ruling the defendant then 
and there duly excepted. 


A. I found a man there who was with Mrs. Perry when she took 
possesslon of the house; his name was John Burns. 

(). When did you first see this man”? 

A. I first saw him with Mrs. Perry and Mr. Wilson; they brought 
him to the house the dav the lease was signed. 

(). Was he emploved by you in any way? 

A. No, sir: I never say the man before and did not know anything 
about him; he came with them and with their things and assisted 
In bringing them: in. 

(). When was it that you took possession in the manner that vou 
have stated, in puPrshanee of this notice ? 

A. I think it was the 2%th day of April, 1S74. 

(). Did vou thereafter make any etlort to let the premises for ae- 
count of Mrs. Perry: 

Os A. Yes, sir; | made every effort | possibly eould by adver- 
ising; IT put it in the hands of agents also, and put a bill on 

the house and tried to rent 1t mivseif. 

(). Did you succeed in renting it? 

A. Yes, sir; I rented it, Pthink, on the first day of December, 1874, 
to Mr. Sherman; the lease was in writing. 

(). Is that the paper by which you let it? 

A. Yes, sir; that is the paper, 


}, 


Paper offered in evidence, admitted, and marked PIff’s Exhibit 
No. 3, and is as follows: 


on Lease. ©. W., Fire Clause, &e. 


This indenture, made the 27th day of November, one thousand 
eight hundred and seventy-four, between Ann Maria Deen, wife of 
John L. Dean, of New Providenee, Union county,in the State of New 
Jersey, party of the first part, and David H. Sherman, of the city, 
county, and State of New York, party of the second part, witnesseth : 

That the said party of the first part hath letten, and by these pres- 
ents doth grant, demise, and fo farm-let, unto the said party of the 


At ar tt tls A ates a 
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second part the premises known as No. 4 East 30th street, in the city 
of New York, to be used and occupied only as a private dwelling, 
tovether with two mantel mirrors and one picr glass, with cornice, 
on parlor floor and and one pier glass, with cornice, on second floor, 
and also all the gas fixtures in and upon said premises, with the ap- 
purtenances, for the term of two years and five months from the first 
day of December, one thousand eight hundred and seventy-four, at 
the yearly rent or sum of thirty-six hundred ‘dollars, to be paid in 
equal half-yearly payments in advance. 

And it is agreed that if any rent shall be due and unpaid, or if 

default shall be made in any of the covenants herein contained, 
40 then it shall be lawful for the said party of the first part to 

re-enter the said pPretnises, and to remove all persons there- 
from: and the said party of the second part hereby covenants to pay 
to the said party of the first part the said vearly rent as herein speci- 
fied, and also to pay the regular annual rent or charge which Is or 
may beassessed or imposed according to law upon thesaid premises for 
the Croton water on or before the first day of August In each year 
during the term, and if not so paid the same shall be added to the 
rent then due; and the said party of the second part further cove- 
nants that he will not assign this lease, nor let or underlet the whole 
or any part of the said premises, nor make any alteration therein, 
without the written consent of the said party of the first part, under 
the penalty of forfeiture and damages, and that he will not occupy 
or use the said premises, hor permit the same to be occupied or used, 
for any business deemed extra hazardous on account of fire or other- 
wise without the like consent, under the like penalty; and the said 
party of the second part further covenants that he will permit the 
sald party of the first part, or her agent, to show the premises to’ 
persons wishing to hire or purchase, and ou and after the first day 
of kebruary next preceding the expiration of the term will permit 
the usual notice of “To let” or “ For sale” to be placed upon the walls 
or doors of said premises and remain thereon without hindrance or 
molestation. : 

And it is further agreed between the parties to these presents that 
in case the building or buildings ereeted on the premises hereby 
leased shall be partially damaged by fire the same shall be repaired 
as speedily as possible at the expense of the said party of the first 
part; that in case the damage shall be so extensive as to render the 
building untenautable the rent shall cease until such time as the 
building shall b pout in complete repair; but in case of the total de- 
struction of the Pretiiises by fire or otherwise the rent shall he paid 
up to the time of such destruction, and then and from thenceforth 
this lease shall cease and come to an end: Provided, however, That 
such damage or destruction be not caused by the carelessness, negli- 
genee, or Improper couduct of the party of the second part, his agents 
or servants. 

And the party of the second part hereby further agrees to make 
all repairs in and about the said demised premises that may be nee- 
essary to keep and maintain the same in good, tenantable condi- 
tion. 
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41 And that at the expiration of the said term the said party 

of the second part will quit and surrender the premises here- 
by demised, and also the said mirrors, pier glasses, cornices, and gas 
fixtures; in as good state and condition as reasonable use and wear 
thereof will permit, damages by the elements exeepted. 

And the said party of the first part doth covenant that the said 
party of the second part, on paying the said vearly rent and per- 
forming the covenants aforesaid, shall and may peaceably and 
quietly have, hold, and enjoy the said demised premises for the term 
aforesaid. 

And it is further understood and agreed that the covenants and 
agreements contained in the within lease are binding on the parties 
hereto and their legal representathy S. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and vear first above written. 

ANN MARIA DEEN. — [seat.] 
DAVID IL SHERMAN. [seat] 


Sealed and delivered in the presence of— 
GEO. CONOVER. 


42 [Endorsed:] Ann Maria Deen to David H. Sherman. 
Lease. C. W., tire clause, &e. Dated Nov. 27th, 1574. 


Crry AND County oF New York, 88: 


On this 10th day of May, 1883, before me personally came George 
Conover, subscribing witness to the within lease, with whom [I am 
personally acquainted, who, being by me duly sworn, said that he 
resided in the city of Brooklyn, New York ; that he was acquainted 
with Ann Maria Deen & David H. Sherman, and knew them to be 
the persons described in and who executed the said conveyance, and 
that he saw them executed & deliver the same, and that they ae- 
knowledged to him, the said George Conover, that they executed and 
delivered the same, and that he, said George Conover, thereupon 
subscribed his name as a witness thereto. 

SIMEON - FORD, 
Notary Public, Kings Co. 


Cert. filed in N. Y. Co. 


1 (). Were the terms of this lease the best terms you could 
obtain for the letting of the premises after you took posses- 

sion ¢ | 

A. Yes, sir; it was the very best offer I had. I collected the rent 
which was reserved in this lease and credited Mr. Wilson with it. 
The lease is dated November 27, 1874, from Mrs. Deen to David HL. 
Sherman of the premises in question, and is substantially the same 
as the other lease, being for an annual rent of $5,600, payable half- 
vearly in advance. 

(). Did you find anybody in occupation of the premises except 
this man, John Burns, of whom you speak ? 

Ans. No, sir. 
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The plaintiff's counsel asked the following question : 


(). Were there any indications of the house having been occupied 


by 
The defendant’s counsel here interrupted and objected. 
44 The counsel for the plaintiff stated that he propoposed to 
show the existence of certain facts rendering 1t necessary to 
take possession. 

The counsel for the defendant conceded that the plaintiff did have 
a right to take possession. 

The court held that the plaintiff ad the right to offer evidence in 
pursuance of its theory, but said too much particularity should not 
be gone into upon this pornt. 

(). Previous to letting thie premises to Mrs. Perry, had you been 
in wecupation of them? 

A. Yes, sir; I had been in oceupation from the first day of May, 
IS7o, tl} to the time IT rented them to Mrs. Perry and she took pos- 

session. I left the premises the first day of November, LS75. 
45 Q. Whom did you leave in possession then ? 
A. Mrs. Perry. 

(). Was she there personally? 

A. Yes; she had this man John Burns there, and he was the only 
one I found there when | took possession in April, S74. When I 
tooks possession I noticed that the carpets and the marble mantel, 
mirror, and frame and all those surroundings were very much dam- 
aged by fire. It looked to me as though they had a great deal of 
fire there, and the chairs all about were in a very bad condition. 
The second story front room was also in very bad condition. I re- 
member those two rooms very well. [also had new blankets and 
comforters, and they were very much damaged and looked as though 
they had been treated very badly and were very much out of order. 

(). Can you state the day you took possession t 

Ans. April 29th, S74. 
46 Q. Did you receive any notice from Mrs. Perry or from 
Mr. Wilson in answer to your notice of March 27, 1874? 
A. No, sir. 


On cross-examination by defendant’s counsel the witness testified 
as follows: 


The lease was at defendant’s house when T signed it. Mrs. Perry 
put her signature to the lease at the same time. Mr. Wilson also 
signed It at the same time and place. | signed it first, Mrs. Perry 
next, and then Mr. Wilson. It was handed me after it was signed, 
[ think. I am quite sure I did not pick it up, as they took one of 
the leases and I took the other. I think it was Mr. Wilson that 
handed me the lease; am not positive. It was either Mr. Wilson 
who handed it to me or Mrs, Perry ; am not sure whieh, but I am 

positive it was handed me by one or the other. 
AZ Q. Was the house at the time this paper was signed in a 
condition to be taken possession of by Mrs. Perry, so that she 
could enjoy all that she was entitled to? e 
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A. It was in the same condition in which she hired it. 

Q. Was there nothing to be done to the house in order that she 
might enjoy it? 

A. Nothing that I agreed to do. She took it as it was. 

\. Nothing to be done on your part? 

A. No, sir. 

Q. Nothing whatever. 

Ans. Nothing. 

Q. Was there nothing to be done to enable this lady to enjoy the 
property for which she was to pay rent? 

A. I promised to put in seven blankets and seven quilts in the 
agreement with Mrs. Perry. 

(). Was that all you agreed to do? 

A. I promised to put in a set of plain white China dishes. 

(. Have you now mentioned all you were to do? 

A. | promised also to put in a few kitchen utensils—a 

45 boiler, | think—a wash-boiler and a kettle, as near as I can 

remember; I think there was one other article in the way of 
kitchen utensils. : 

(). Can you reeall anything else you were to put in that honse 
that was not in it at the time the lease was signed ? 

Ans. No, SIP, 

(). Any article of furniture? 

Ans. No, sir. 

(. Are you quite sure of that? 

Ans. Yes. 

~(. Was all the furniture in the house that was to be used in it at 
the time you signed the lease? 

A. Yes, sir; I think it was all there. 

Q. Just reflect a moment, Mrs. Deen; it is a good while ago 
and you may have forgetten something; what I wish to know is 
whether all the articles of furniture, other than you have named, 
were in the house at the time the lease was signed ? 

A. There may have been cne or two articles or two or three arti- 
cles that were not in the house at the time, but which were out being 

repaired, 
49) (). That is what I want to call your attention to—the arti- 
cles of furniture out being repaired. Now, what were those 
articles ? 

A. I think there was a lounge. 

(). What else? 

A. I don’t think of anything else. 

(). Was not there a bureau or dressing case ? 

Ans. No, sir. 

(). Nothing but the lounge; you are quite sure ? 

A. Iam not sure, but there may have been a table; I am not 
positive. 

(). Where were these articles being repaired ? 

A. In a place on Sixth avenue. 

(). Who sent them there? 

Ans. I did. 


o—189 
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Q. How long before the lease was signed did you send them there? 

A. It may have been ten days; I do not remember exactly how 
long it was these things were sent to be repaired ; Lsenta few things 
to be repaired, and they were all sent home but the lounge and a 


table, I think. 
Q. Did you not state to Mrs. Perry that these things were 
ov out being repaired ? 
A. No, sir: I never said anything was out being repaired ; 
she never asked the question. 
(). Did she know those things were out being repaired ? 
\. I do not suppose she did; I did not tell her; there was nothing 
said about any furniture being out for repairs. 
(). Are you sure? 
Ans. Yes. 
(). Was the house very well furnished ? 
A. | do not know what she might call furnished ; it was furnished 
just as it was, and she saw how it was furnished and took it in that 


condition. | 
(). What is vour judgment about it” 
[have not.any judgment; I might think one thing about a 


A. 
house being furnished and another person might think another 


thing; it was just as T had furnished it for myself, with the 
exception of the plano and a few articles I took away 


I when I first left the house. 
(). Was it furnished throughout ? 
A. No. sir: it was furnished just as I had it furnished with that 


exception. 

Q). Tell us what rooms were furnished. 

A. That depends upon what people call furnished. ; 

Q. It depends upon what Mrs. Deen ealls furnished. Now, I want 
your knowledge and judgment about it. 

A. What | might call furnished some other people call unfur- 
nished; I furnished it as 1 occupied it for myself. 

(). You will tell me or you will not tell me what rooms were fur- 
nished in that house according to your idea of furnishing. If you 


will not tell me T will pass on. 

A Some of the furniture had been changed. 
occupied the house, and had changed the furniture around in dif- 
I rented the house to Mrs. Perry just as it was, and 


Other parties had 


ferent rooms. 


she saw It. 
5 () What rooms were furnished in that house at that time‘ 


) 
sr 4 c- 
Were they fully furnished or partially furnished ? 
A. Just as the inventory says; just as the inventory calls for. 


(). Won't you tell me? 
\. I cannot tell you anything further as to how they were fur- 


} 


nished. 
Q. Was the use of the furniture worth anything in that house ? 
A. The use of the whole furmiture ? 
, 


Q. How much was it worth * 


A. I cannot tell; I don’t know how much; that is beyond my 
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comprehension ; 1 do not know how much the use of it would be 
worth. » ? , 

Q. What would you have asked for the house unfurnished as com- 
pared with it furnished ? 

A. IT can't tell; that would depend entirely on circumstances. 


Plaintiff's counsel objected to the last question on the ground 
that it is immaterial. 


-<cy 


O93 The court excluded the question, to which ruling the de- 
fendant then and there duly excepted. 


Q. Was the house worth considerably more furnished than un- 
furnished at the time the lease was executed ? 

A. 1 could not answer that, as I do not know how much I could 
have rented it for unfurnished. 

(). Was it worth more furnished than unfurnished ? 

A. It is generally considered a house is worth more furnished, 
but sometimes it does not let for any more. 

(). What did you consider it at that time? 

A. I had no consideration about it. 


Plaintiff’s counsel then called Samurnt D. Burenarp, who, being 
duly sworn, testified as follows: 
[ have been a clergyman in New York city for over 40 years; 
od am president of the Rutgers Female College and have a 
pastoral charge : know thre. plarmtiil; know the house No. 4 
ast 30th street, New York city ; passed the house about 9 o’clock 
nn March, 1S74. 
(). What attracted your attention to the house? 


Counsel for defendant objected to the question is being imma- 
terial and irrelevant. Counsel for plaintiff proposed to show that 
the attention of the witness was called to the house in question 
by the presence of and salutations from unehaste females on the 
steps. 

The court ruled that the evidence was admissible as cong to 
show that plaintiff found the house abandoned by Mrs. Perry when 
she retook Possession, j 

Defendant then and there duly excepted to such ruling. 


A. I was passing the house about nine o’elock, and my at- 

5D tention was attracted to the house espectally by the facet that 

there were some three or four females on the stoop and on 

the steps. The door was open, and they were inviting me to walk in 

and have a goed time. Of course, that made an impression on my 
mind, 

Defendant’s counsel objected to the last part of the answer. The 
court overruled the objection ; to which ruling the defendant then 
and there exe pted, 

(The Witness :) It was more than an impression—it was a con- 
Viction. 
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Defendant’s counsel renewed his objection. The court overruled 
the objection, and defendant’s counsel duly excepted. 


56 Q. Was the language addressed to you improper ? 
A. It was Improper. 
(). It was such as would not have been used by ladies ? 
Ans. Yes, sir. 
(). Did you communicate this fact to Mrs. Deen ? 
A. I first communieated it to my wife and then to Mrs. Deen. 


Plaintiff’s counsel offered in evidence the paper heretofore marked 
“Exhibit A, for identification.” It was admitted in evidence and 
marked PIVtt’s Exhibit No. 4, and is as follows: 


D7 New York, March 27, 1874. 


DrarnSie: As Mrs. Perry appears to have abandoned the house No. 
4 East 50th street to the man John, and I am informed that there 
is great danger of the furniture being injured, removed, and _ lost, 
[ shall, in order to protect the property, take possession of the prem- 
ises on the Ist day of April next and rent them for the remainder of 
the term on her account,and look to her and you forany deficieney In 
rent and expenses in reletting, as well as for all damages that I may 
have sustained by reason of the loss of or injury to the furniture up 
to that date. If you have any objection to my taking possession of 
the premises, be kind enough to inform me by letter, addressed to 
the care of James Kk. Hill, 62 Wall street, New York city. 

Y’rs, &c., A. M. DEEN. 


S7$-S_ Plaintiff's counsel then called Oliver FE. Lipman, who, being 
duly sworn, testified on plaintiff’s behalf that he had made up 
the account of rent reserved in the lease to Mrs. Perry in evidence 
and interest thereon: that he had eredited the amount received 
thereon from defendant and the amount received from Mr. Sherman 
under the lease to him from Mrs. Deen in evidence and interest 
thereon, and that the balance due on May 14, 1885, giving these 
credits, -as the sum of 812,732.27. 
The plaintiff then rested, 


The defendant, to maintain and prove the issue on his part, 

5!) called Frank Wilson, who, being duly sworn, testified on de- 

fendant’s behalf that he was twice at the house which was the 

subject of the rent. He was asked to state what occurred between 

the parties the tirst time he was there, and which was prior to the 
execution of the lease. 


Plaintiff's counsel objected to any evidenee of what oecurred prior 
to the execution of the lease, on the ground that it all merged in the 
lease. | 

Defendant's counsel offered to show that certain representations 
were made by the plaintiff as to the amount of furniture which was 
to be put into the house, and which representations were made with- 
out the intentions of fulfilling them. 


The objection of plaintiff's counsel was sustained, and the court re- 
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fused to admit the evidence offered by the defendant, upon the ob- 
jection of the plaintiff; to which ruling the defendant’s counsel then 
and there duly excepted. 


60 Defendant’s counsel then called Mary C. C. Perry, who, be- 
ing duly sworn, testified on behalf of defendant as follows: 


I recollect when the paper called a lease was executed. 

(). State what took place between you and Mrs. Deen previous to 
and at the time of the execution of that paper. 

A. When I first saw Mrs. Deen I went to her house in 30th street. 
I was looking for a handsome louse for a private first-class board- 
ing-house. I went with Mr. Frank Wilson house-hunting, and a 
lady friend told me of this Mrs. Deen’s house. I went there and I 
saw her first there. I went throygh the house. I liked it very 
much. It was just what suited me, except it was not furnished. 

(. What occurred at the time of the execution of that paper ? 

A. Mrs. Deen had agreed with me, after we had seen it through 
several times, to meet me at Mr. Wilson’s house, 7 St. Luke’s Place. 

She came there and brought the lease with her. Mr. Wilson 
G1 took it from her and read it in the presence of his wife and 

myself in the parlor, and when he came to the words dwell- 
ing-house he said: “ Mrs. Perry, does Mrs. Deen understand thor- 
oughly what vou want this house for?” T said, “ Yes, sir; she does; 
that I want a first-class private boarding-house,” and Mrs. Deen 
made reply that she knew that I wanted it for a boarding-house, 
and that she had merely had it made out in that way; that she did 
not want the house to be repres ted asa place of business. Then 
when Mr.Wilson came to the part of the lease where it said “ furni- 
ture therein” he says: “ Have you gone over the house, Mrs. Perry, 
and seen that everything is compiete?” T[ said, “ Yes; I have. 
There is furniture wanting in such and such rooms. Mrs. Deen 
says this furniture is out to be repaired & cleaned, and she would 
mak everything complete for me on the first of November.” She 

then and there, before Mr. Wilson, promised the same thing, 
62 and said the furniture was being repaired and cleaned ; that 

a former tenant had completely destroved almost everything, 
and in consequence of that she had to give the furniture out, but 
that everything would be in complete order the first of November. 
Qn the first of November | went to take possession of the house, 
between ll and 12 o'clock. 

(). State what took plac at the time the paper Was signed by you 
and Mr. Wilson. 

A. Mr. Wilson and myself signed the lease. Mr. Wilson first ob- 
jected to signing in consequence of the furniture not being in. He 
said that he did not understand these things, and we had better wait 
until his son Frank came home. And then Mrs. Deen said that she 
would make everything right, and she would have the furniture and 
everything in complete order; that both herself and her husband 

had taken great Interest In me,and would see that everything 
63 was right. Then Mr. Wilson, under that promise, signed the 
lease, and | signed it. 


Ne la tana 
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Q. Where was the paper when you signed it ? 

Ans. On the piano. 

(Q. Who signed it last ? 

A. That I can’t remember. 

Q. What became of the paper after the last person signed it? 

A. It laid on the piano, and Mr. Wilson went upstairs and got a 
check and a receipt, and Mis. Deen took the receipt. Before sign- 
ing it she said she never signed a paper without reading it, and took 
it to the window and then eame back tothe piano, and she took her 
cheek and she took her document off of the piano. 

(). The lease? 

Ans. Yes, sir. 

(). What did she do with it ? 

A. Took it away with her. : 

Q. Was anything else said at the time of signing that paper in re- 
gard to the condition of the house ? 

Plaintiff's counsel objected to the question beeause it called for 
what took place before the lease was signed. The court sustained 
the objection. 

Ode [A.] Nothing was said in regard to the lease not being 
operative before the furniture was put in. 

Q. Have you stated all that occurred at that time? | 

A. There were other promises that Mrs. Deen made of introdue- 
Ing meto Dr. Saver, on the opposite side of the street, who hada 
great many patients who came to the city and wanted .board, and 
she would introduce me to him, so I would eet some boarders from 
him. 

(). Did you execute that paper relying upon these promises ? 

Plaintit?! objected to the question. The court excluded it, and de- 
fendant then and there duly excepted to such ruling 

Q. Would vou have exeeuted that paper if Mrs. Deen had not 
promised what you say she promised ? 

65 Question objeeted to by plaimtilf The court excludes the 
question; to which raling the defendant then and there duly 
excepted, 

Q). State whether Mrs. Deen fulfilled those promises, and, if so, 
which of them threat she made to you before you signed that pulper. 

Objected to by plaintiffas immaterial. The court sustained the 
objection and excluded: the question, and defendant then and there 
duly excepted, 

Q. What promises, if any, did Mrs. Deen afterwards fulfill that 
she had made to vou, and which indueed vou to sign that lease ? 

Objected to. The eourt sustained the objection and excluded the 
quest n, and defendant then and there excepted. 

Q. Did you have any conversation with Mrs. Deen after the sien- 
ing of this lease in regard to the fulfillment of her promises ? | 

Ans. Yes, sir. | 
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Q. When did [you | have the first one? 

66 A. On the first of November, between 11 and 12 o'clock. I 

went to take possession of the house. I waited until nearly 

one o'clock in the parlor for Mrs. Deen before she came downstairs. 

Plaintiff’s counsel objects to any conversation between Mrs. Deen 
and this witness at that date as incompetent. 

Defendant’s counsel proposes to show from the conduct of Mrs. 
Deen after the paper was signed and from what she said subse- 
quently that she did not intend to fulfill the promises made in 
regard to furniture when she made them, and that she made them 
for the purpose of procuring the signature of the tenant and the 
surety to the lease. 

Plaintiff's counsel objected to any testimony under such offers. 
The court excluded the declarations of Mrs. Deen in regard LO eXx- 
cuses for not putting in furniture, and defendant then and there 

duly excepted to such ruling & exclusion. 
O7 Defendant's counsel offers in evidence the judgment-book 
of the marine court of the city of New York, showing that on 
Mareh 12th, IS74, judgment was docketed in favor of William M. 
Wilson against Ann Maria Deen for $55.91. 

Admitted. | 

Plaintif’s counsel also offers in evidence the judgment-roll in the 
action in the marine court, Ann Maria Deen against William M. 
Wilson, filed Mareh 12th, 1S74. 

It isadmitted that it is the judgment-roll on that action taken 
from the tiles of the court. 

It is admitted in evidence and is as follows: 


OS Summons for il Money Di mand on Contract. 
Marine Court of the City of New York. 


ANN Maria Deen Plaintiff, 
against 


Wittram M. Witsox, Defendant. 


To the defendant above named : 


You are hereby summoned and required to answer the complaint 
In this action, of which a copy is herewith served upon you, and to 
serve a copy of your answer to the said complaint on the subseriber 
at his office, No. 62 Wall street, New York city, within six days after 
the service hereof, exclusive of the day of such service; and if you 
fail to answer the said complaint within the time aforesaid the 
plaintiff in this action will take judgment against you for the sum 
of four hundred « fifty dollars, with interest from the Ist day of De- 
cember, one thousand eight hundred and seventy-three, besides the 
costs of this action. 

Dated New York, Dee. 9th, 15 


| JAS. K. HILL, 
Plaintifj 's Allorney. 
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69 Marine Court of the City of New York. 
Ann Marta Deen vs. Wintiam M. Witson. 


The plaintiff complains and avers— P 

First. That on the 29th day of October, 1875, at the city of New 
York, one Mary C. C. Perry hired and leased from the plaintiff for 
the term of two years and ten months from the first day of Novem- 
ber, 1S73, the house known as number 4 East 50th street, in the city 
of New York. with the furniture therein, at the rent or sum of $450 
per month, iyable on the first day of each month, in advance. 

Second. That at the same time and place the defendant agreed, in 
consideration of the letting of the said promises to the said Mary C. C., 
Perry, ‘hat if default should at any time be made In the payment of 
the said rent, to pay the same. 

Third. That the said Mary C.C. Perry has made default in 
70 tlre payvient of the rent for the month commencing on the 
Ist day ot December, ING. 

Fourth. That the defendant has not parle the same, 

Wherefore the plaintiff demands Judgment for the sum. of $450, 
with Interest from the Ist day of 1) ("4 baby Se ISi5, damages, and the 
Costs and disbursements of this a tion. 

JAMES K. HILL, 
PUT s Atty, 62 Wall St. 


71 Marine Court, City of New York. 
ANN Marta Deen PIU, ag’st Wittiam M. WIxson. 


The above-named defendant, for answer'to the complaint 1n this 
action, respectfully shows: 

First. [le denies vel rally XV specifically each &«& CVery allegation 
in) said complaint contained. 

Second. For a second, scparate, seve ral, & distinet defense in said 
action defendant shows that on or about the 2Oth day of October, 
S73, the plaintiff, by false & fraudulent stat ments, obtained the 
signature of Mary C.C. Perry & of this defendant to a paper pur- 
porting to be a lease of the premises described in the complaint ; 
that the said Mary ©. C. Perry & this defendant were both misled 
by the said false representetions, and that the said Mary C.C. Perry 
& this defendant were induced by their belief in the truth of said 
representations to s12n the said parper. 

Wherefore defendant demands judgement that the said 
42 Paper or lease be delivered uy) Lo said plaiitith NX cancelled, 
& that the defendant recover from plaintiff his costs in this 
action, &, further, that the complaint herein be dismissed. 
JOUN CHETWOOD, 
Def't's Att'y. 
City & County or New York, as: 

William M. Wilson, being duly swo-n, says that he is the defend- 
ant in this action: that he has read the foregoing answer, & that the 
same Is true of his own knowledge, except as to the matters therein 


> 
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stated on information WN belief, & as to those matters he believes it 
to be true. 
W. M. WILSON. 
Sworn before me this Dee’r 13, 1875. 
ADAM GOS, 
Notary Public, N. Y. Co. 


At a trial term of the marine court of the city of New York 
held at the city hall, in the city of New York, on the 6th day 
of February, A. D. 1874. 

Present: Judge Alker, J. 


me cy 
iv 


ge 
| ( re fie. 
ANNE Marita Deen against Witttam M. WILson. 

The court charge the jury, who Say thraat they find a verdict for 
deft, with costs & $25 allo. 

Atract from the minutes. 

M. J. POWER, Clerk. 

v4 Marine Court of the City of New York. 

Axxeé Maria Dees, PIU, ag’st Wittram M. Witsos, Def’t. 


The issues in this action having been brought on for trial before 
the Hon. Henry Alker, one of the judges of this court, and a jury, 
ata trial term of said court held on the {th day of February, 1874, 
& the issues having been tried and a verdict for the defendant hav- 
ing been duly rendered on the 9th day of February, 1874, & his 
costs having been adjusted at Soo.tl— 

It is ordered & adjudged that the said defendant, William M. 
Wilson, do recover from & have judgment against said plaintiff, 
Ann Maria Deen, for the said sum of tifty-five ,) dollars, costs 
here in. 

MAURICE J. POWER, Clerk. 
40 ( osts for Lh lendant. 
Marine Court. 


ANNE Mania ‘Deen, PUUI, ag’st Witttam M. Witson, D’f’d’t. 
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Crry & County or NEW YORK, 88: 

John Chetwood, being duly sworn, says that he is defendant's at- 
torneyv in above action; that the above disbursements have been 
actually paid in this action, or will be hecessarily ineurred therein. 


JOHN CHEPWOOD. 


Sworn before hie this March io "44. 
ADAM GOs, 
Notary Public. 


76 [ Endorsed :] Marine court. Anne Maria Deen +. William 
M. Wilson. Judgment-roil. Filed. March 12, ‘74, 11.50 a. m. 


“é Defendant’s counsel then called WaLLrAM M. WILSON, the 
defendant, who, being duly sworn, testified that he is the surety 
oll the lease and wis por sent at the trial 1) the marine court ot the 
action brought by Mrs. Deen for the first month's rent. 
(Q). What was the question tried ? 


Objected to by plaintiff's counsel, who, after colloquy with de- 
fendant’s counsel, admitted that the only issue tried in that action 
was that of frand in procuring the lease; that there was no Issue as 
to the payment of the rent or as to the delivery of the lease, and the 
Witness was withdrawn. 


Defendant rested, 


The plaintiff thereupon proved that after the rendition of said 
verdict and the entry of said jadgment in the marine court the said 
Wilson and the said Perry brought a bill in equity before the Su- 
preme court of the State of New York against the plaintiff to set 
aside and annul said lease. . 


7s Defendant’s counsel then ealled Axnnte Batpwiy, who, 
being duly SWOTT, testified is follows Ol) defendant's behalf: 


| reside at St. Mark’s Ilotel. Staten Island. In the fall of 1S73 I 
lived at 545 Fifth avenue. kept boarders—that is, | took families 
to board. T know Mrs. Perry and Mrs. Deen. I met them in Mrs. 
Deen's house tor the first time—in the house that Mrs. Perry was 
to take ina day or two. [saw them both there in the fall of 1873. 

(). For what purpose did you go there ? 

A. LT went there to hire a floor for a family that was coming in 
town. Ongoing to the house I saw both Mrs. Deen and Mrs. Perry. 
Q). Did vou have any. conversation with them ? 7 

A. T went in and asked which was the lady who was going to take 

boarders or had hired the house for that purpose, Both ladies 
79 stood up. They were sitting on the sofa with something in 

their hands, and Mrs Deen says: “I am the person who is 
to take the house.” The other lady stood up and said nothing. 

Q). You sav Mrs. Deen said so? — 3 

A. Mrs. Perry Savs: ~ lam about to take Possession of this house, 
but [ have not possession of it yet.” She looked at Mrs. Deen, as 
much as—vyou know—referred me to Mrs. Deen, and I told what I 
wanted—one room on the parlor floor for a lame lady, and the 


he 
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second floor for il party that was coming in the next Saturday. | asked 
her if I could see the rooms. Mrs. Perry says: “I have not taken 
possession yet.” Then I said: “I suppose I can’t see the rooms?” 
She looked at Mrs. Deen, & Mrs. Deen says: “ Yes; I will go with 
you.” Both ladies went with me. 
(). Where did vou go first? 
A. I think, to the best of my knowledge, I went first on the parlor 
floor to what was the dining-room—the extension room. 
SU There was no furniture. [I said: “This lady must have furni- 
ture.” Mrs. Deen says: “This was a dining-rvoom.” 


(Plaintiff's counsel objected to the testimony upon the ground that 
it Was incompetent, and also because the defendant had closed his 
case on the preceding Friday, and that the plaintiff's witnesses had 
been dismissed. 

The court excluded the testimony because it was immaterial In 
regard to the question respecting the judgment of the Marine court 
and upon every other issue. The defendant had rested and closed 
his case in the preceding week. ; 

Defendant's counsel moves to amend the answer by setting up 
that the plaintiff failed to supply the house in question with certain 

furniture me cessary for its use and OCCUPANCY by the tenant; 
S] that she made an agreement to supply such furniture at the 

time of the execution and «le live ry of the lease: that dam- 
augves Were sustained because of such breach of aueres ment on the part 
of the landlady, and by asking that such damages be allowed as a 
counter-claim. 

The court denied the motion; to which ruling the defendant then 
and there excepted.) 

It was admitted that plaintiff appealed from. the judgment in the 
action in the Marine court, and filed. an undertaking on appeal, as 

require d by law. 
S2 The plaintiff's counsel here offered in evidence the remit- 
titur from the court of appeals in the case af William M. 
Wilson and Mary C. C. Perry against Ann Maria. Deen, and the 
order of the Supreme Court thereon. The same were received in 
evidence, and are as follows: 


*y , ¥ gon 
Oo , Sumnions jo? Peelief. 


N. Y. Supreme Court. 


Wittiam M. Wirsox. Mary -C. C. Perry, Plaintiffs, 
ag st 
Axe Maria Dees. Defendant. 
City AND County oF New YORK: 
‘To the defendant: 
You are hereby summoned and required to answer the complaint 
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in this action, of which a copy is herewith served upon you, and to 
serve a copy of your answer to the said complaint on the subseriber 
at his oflice, No. 74 Broadway, New York city, within twenty days 
after the Service here ot, exclusive of the day of such service, and if 
you fail to answer the complain within the time aforesaid the plain- 
till in this action will apply to the court for the relief demanded ith 
the complaint. 
Dated Macreh it, $374. 
JOUN CHET WOOD, 


Plaintiti’s Attorney. 
ol Supreme Court, City and County of New York, 


Wittram M. Wipson and Mary C. C. Penny, Plaintiffs, 
aoainst 


Awe Manta Drex, Defendant. 


Ciry Axnp County or NEW YORK: 


The complaint of above-named plaintiffs respectfully show to the 
court that they reside im the city of New York, and that the defend- 
antis a resident of the township of Summit. in the State of New 
Jersey, and is owner of the dwelling-house and premises known as 
No. 4 East SOth street, in said clty of New York, and of the furni- 
ture thereim. 

That in the month of October last the plaintiff, Mary C.C. Perry, 
was looking for a completely furnished dwelling-house in said eity 
ot New York, desiring to hire the same to be kept by her as il 
boarding-house. 


That in) the COUPSC of her seareh she ealled aut the house No. | 
Kast S0th street, and found there the defendant. whom she had 
never before seen. 


That she there stated her business to the said defendant, and was 
by her shown through the said house: that W. Frank Wilson, the 
son of her coplaintil, also accompanied her and was also shown 
through the said louse; that on going through the various rooms 

the said Mary C.C. Perry and the said W. Frank Wilson saw 
85 that many of them were not furnished, some having little or 

no furniture; that they called defendant's attention to that 
fact, and defendant thereupon told them that the missing furniture 
was out being repaired and would be replaced in said house by the 
first day of November then next. 


That thereupon, relying upon such statements and believing the 
same to be true, the said Mary tn &. Perry agreed to hire the said 
premises fully and completely furnished, to be used by her as a firste- 
class boarding-house for the term of two years and ten months from 
the first day of November, 1873, at the annual rent of five thousand 


the 
sald 
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four hundred dollars, payable monthly in advance, and offered Wil- 
lam M. Wilson, the plaintiff, as her surety upon the lease to be ex- 
ecuted in pursuance of said agreement, surety being then and there 
required by the defendant. 


That pursuant to such agreement the defendant met the plaintiffs 
at the house of said William M. Wilson, No. 7 St. Luke’s Place, in 
the city of New York, on the 29th day of October last, and the de- 
fendant then and there produced a paper drawn up and purporting 
lo be silk ¢ mbodiment ol the UG ree re lit i Ve Inbefore scl forth, ana 

a lease of the premises No. 4 East 50th street, in said: city, 
Sh upon the terms and conditions agreed upon between the de- 
fendant and the plaintiff, Mary ©. C. Perry. 


That said William M. Wilson, upon inspecting said paper, made 
objections the reto, and then and there demurred to execute it. That 
hie quire dot Mrs. Perry, yn tha preserice of defendant, whether the 
sald house was completeiv furnished and ready for oceupaney asa 
boarding-house. ‘That Mrs. Perry replied in the negative, but added 
that defendant had promised to have the furniture all in the house 
and everything complete on the first day of November then next, 
then assented to \l rs. Perrys statement, and reiterated the same 


’ 


That said plairmtif? ther upon said to the defendant that the sald 
house and furniture must be complete in every particular and rea 
on the first of November. IS75. to be used as a boarding-house. 


That Mrs. Perry had no money to supply deficiencies; that Mrs. 
Deen, thi di ic rlant, there Liprork ri Dik | Libeal she lieved taken il reat 
fancy to Mrs. Perry; that the said louse and furniture should b 

rade re dy ania cConiple te Ih every re spect by the first day of 
4 Nove rriby r thie hh HEX, did that eve I\ thing therem should be 

made perfectly satisfactory to Mrs. Perry. That defendant was 
very urgent to have the lease signed at onee, and In consequence of 
her persistent, repeated requests, and relying entirely upon the post- 
tive promises and undertakings of the said defendant to have the 
sald house fully nicl compl Le ly furnishe 7 anid ready 1 ll rt spects 
to the satisfaction of said Mary ©. C. Perry, to be used and oeeupied 
by heras a first-class boarding-house, from and after the first day of 
November, IS73, and be He ‘ing in the truth of the representations 
as tothe furniture bel meihy to sated nouse, hen and before that time 
made and reiterated by said defendant, Ann Maria Deen, to said 
William MM. Wilson to lis Ol), W. I rail ie Wi Lien, anid te) “td Mary 
C.C. Perry, the said plaintifls then and there signed the sad paper 
produced to them by the said defendant (which they pray may be 
produced before this honorable CoOuUrL Upon the trial of this ueLion), 
and lett one COP N of thre same with «le fendant to by completed I 
adding thereto an Inventory of the furniture referred to in said pre 
posed lease, to be rented with said louse, which inventory was to 
Include complete furniture for every part ol said house except one 


room to be attached to said propose dl lease, and to be signed by the 
parties thereto. 
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That thereupon, in anticipation of the proper completion and 
delivery of said lease and of the possesslon of said premises, fur- 
nished as agreed upon by said defendant, on the first day of Novem- 

ber, 1875, and relying upon the promises of said defendant 
SS in that behalf, the plaintiti, Mary C. C. Perry, pall to the 

defendant the sum of four hundred and fifty dollars, which 
would have been the rent of said house and furniture for the month 
of November, Sido, li said lease had been completed and delivered 
and possession of said premises and furniture given thereunder as 
agreed by said defendant. 

And the plaintiths allege that defendant did not execute or deliver 
said lease and Inventory, and did not complete the furnishing of 
sald louse. 

That on the first day of November the said Mary C. C. Perry went 
to the said house, No. 4 East 50th St., ino the cILV of New York, to 
take POSSESSION of the same, completely furnished, according to the 
tenor of said agreement, 

That she then found the house still only partially furnished. 

That the defendant put her off with some excuse. 


That thereupon and thereafter Mrs. Perry called at the 
89 said house every day until and including the seventh day of 
_* the said month of November, 1S75, demanded possesslon of 
the same duly furnished according to said agreement, and received 
every day from defendant promises and excuses in reference to the 
missing furniture. That on Friday, the seventh day of November, 
IS75, the said Mary C.©. Perry found said house still only partly 
furnished, and she then told detendant that she could not wait any 
longer for said premises and furniture and said lease and inventory, 
and said house never to this day has been furnished according to 
agreement, 


That thereupon, on December, 1873, said Ann Maria Deen com- 
meneed an action in the Marine court of this city to recover $450 
as rent of said premises for said month of December against the 
plaintiff, Willtam M. Wilsoa, as surety on said alleged lease. That 
said) Wilson appeared and answered in said action, and set up 
In his answer the fraud and misrepresentation above set forth as his 
sole defense therein. 


That said action came on for trial upon the said issue of fraud 
and misrepresentation raised by the answer before Hon. Henry 
Alker and il jury (1) the Oth) day ot February last, and nan We rdict 
was therein rendered against the said Ann Maria Deen, the plaintiff 
In said action. That pending the trial of said action another suit 
was commenced in the same court against said William M. Wilson 
for the alleged amount of rent due tor the month of January, 1S74. 
Thatsaid Ann Maria Deen intends appealing in the action first named 

to the General Term of said Marine court, and has made a 
oO.) motion therein for a new trial, which was denied, and has 
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obtained an extension of time to make a ease from defend- 
ant’s attorney on account of delay in obtaining the minutes of the 
trial. 

And plaintiffs further show that neither the said William M. Wil- 
son nor the said Mary C. C. Perry have or ever had possession of 
the said house, No. 4 East 30th street, in the city of New York, nor 
of the furniture therein, but said house and furniture is and ever 
since October 29th, 1873, has been, in the possession of the said de- 
fendant, Ann Maria Deen. 

Wherefore plaintiffs demand judgment against defendant— 

Ist. That said paper hereinbefore referred to and alleged to be a 
lease of the premises No. 4 East 50th street, in the city of New 
York, bearing date October 20th, 1873, and signed by the plaintiffs 
and this defendant, be forthwith delivered up to plaintiff’ and ean- 
celled. 

2d. That an injunction do forthwith issue in this action 

o1 to the said Ann Maria Deen, her servants, attorneys, and 

agents,to be directed, enjoining and forbidding them, or either 

or any of them, from further prosecuting the two actions heretofore 

commenced to collect rent under said alleged lease, as hereinbefore 

set forth, and that all proceedings therein be stayed until the further 

order of this court, and that they and each of them be further en- 

joined and prevented from commencing any new actions upon or 

under the said alleged lease above referred to, or for any rent claimed 
thereunder during the pending of this action. 


ord. That plaintiffs have such further order and relief herein as 
may be equitable and just or the necessity of the case may require, 
besides the costs and disbursements of this action. 
JOHN CHETWOOD, 
PV ijs’ Atty. 


Ciry AND County oF NEw YorK, 8s: 


William M. Wilson and Mary C. C. Perry, being severally duly 
sworn, say that they are the plaintiffs in this action; that they have 
read the foregoing ‘complaint; that the same is true of their own 
knowledge, except as to the matters stated therein on information 
and belief, and as to those matters they believe it to be true. 

W. M. WILSON. 
MARY C. C. PERRY. 


Sworn to before me this March 11th, 1874. 
ADAM GOS, 
Notary Public. NV. ¥ ('n. 
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Wirtttam M. Wirtsox and Mary C. C. Perry 


4 : . 
agaist 


AXN Manta DEEN. 

Ciry AND Country or New York: 

Thedefenda l appeal Ing inthis action ana answering the amended 
complaimt of the pl 

Admits that the plaintiffs reside in the city of New York; that 
the defendant is a resident of Summit, in the State of New Jersey, 
ind is owner of the dwelling-house and premises known as No. 4 
Kast 30th street, in the city of New York, and of the furniture 
therein 


And she, turther answe ring, says that in the latter par of Octo- 
ber, IS75, the plaintil, Mary C.C. Perry, called at and examined 
the said liouse and furniture a number of times, and after such ex- 
aminations agreed to rent the same for the term of two years and 
ten months from the first day of November, 1S75, for the rent of 
S150 per month, payable on the first day of each month in ad- 


-syance, to be Used us al dw Hine-hous , oil thrat sutte rwards ania ()}) 
the POET) day of Oetober, Sas, at the louse of ae Wioilliai 


M. Wilson, No. 7 St. Luke's Place, in said city, the defendant and 
the plamtill, Mary Ets Fs rry, as prin Lsil, anid pt }) vaimtill, Wil- 

liam M. Wilson, as surety, executed a lease in duplieate, one of 
15: which Wiis taken by the def ricdeanit ania the other of which 
Wils take 1} by thie sid Porn : ana cl CODY of which said louse 
is hereunto annexed, marked Exhibit “A,” and forms a part of this 
answer, 

That afterwards and on the said 29th day of October, 1873, the 
said Perry paid the defendant S450 for one month's rent of the said 
premise Bist (| ity rwards, Qt) the Sarthe dav, 1y\ ‘i rniission of the de- 
fendant, took posse ss10n thereof, 


The defendant further savs that on the first day of November. 
a a schedule was made of the lurniture in the s auld house, but, 
with the consent and approval of the plaintill, Mary C. C. Perry, was 
retained by the defendant, and was not ann xed to the suid lease, 
and that the defendant has alway been ready and willing to annex 
the said schedule. 


The defendant further says that, in addition to the furniture in 
the said house, she promised the said Perry to put evi a set of 
of rehe I) chy 12)c1.. SC ven conitorta bles. SCVep) peur a) 1) | ankets, and three 

‘four articles of kitehen utensils. 


The defendant further says that on the ninth dav of December, 
IS738, she commenced an action in the Marine court of the city of 
New York against the plaintiff, William M. Wilson, as alleged in 
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the complaint herein, and that he appeared and answered therein, 
and alleged in his answer, after denying the execution of the said 
lease, as surety, that the signatures of the said Perry and himself 
had been obtained by the false and fraudulent statements of this de- 
fendant. That the said action came on for trial before the Honor- 
able Ilenry Alker and a jury on the sixth day of February, 1874, 
and resulted in a verdict against the plaintiff therein, and in favor 

of the said William M. Wilson, on which judgment was after- 
of wards entered for 855.91, costs. 


That this defendant appealed from the said judgment to 
the General Term of the said Marine court, and that a proposed case 
on appeal was served on the 12th day of March, 1S74, and the said 
appeal duly perfected on the 17th day of that month, and is now 
pending undetermined. That a motion for a new trial was made 
In said action and denied by the court. 


The defendant further says, upon information and belief, that it 
was held and decided by the court, on said trial, that the said Wil- 
liam M. Wilson could avail himself of every defence in said action 
that the said Mary e. 2. Perry eould have availed herself of had 
the action been brought against her as the tenant, and that no evi- 
dence offered by the defendant on said action upon the said trial 
was excluded by the court. 


The defendant further SaVvs that Ol) OF about the third day of Keb- 
ruary, IS7 a she COMIMIEICE d anothe I action agaist thie sid Wilso l, 
in the Same court, for thie months rent due On) the first day of Jun- 
uary, IS74. | 

That the defendant appeared in said action and served his answer 
Ol Or about thie Lith day of lebruary, and that ho proceedings 
have since been had this rem. 


The defendant denies that the said Mary C. C. Perry has never 
had POSSCSSION of the said house nor of the furniture therein, or 
that said house and furniture is, or at any time since the 2Oth 

i 


‘ 
yy dav oft Oetoly A IS s. has by Cy), in) the possession of the de- 
fondant. 


She further savs that she has duly performed all the conditions 
of the said lease on her part to be performed, as well as the promise 


, , 


made by her, as herembefore state: 


Further answering, she denies each and every allegation of the 
complaint not hereinbefore specifically admitted or answered, 
Wherefore the defendant demands judgment for the dismissal of 
the complaint and the costs and disbursements of this action. 
JAMES RK. HILL, 
Alt y for Defendant, 37 and 39 Wall Street, N. Y. 
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Ann Maria Deen, being duly sworn, says that she is the defend- 
ant in the above action; that she has read the foregoing answer 
and knows the contents thereof; that the same is true to her own 
knowledge, except as to the matters therein stated on information 
and belief, and that as to those matters she believes it to be true. 


A. M. DEEN. 


Sworn to befere me this 27th day of Mareh, 1874. 
HENRY T. WING, 
Notary Public, N. Y. City & Co. 


99 


ON; Exnipit “A. 


This indenture, made the °29th day of ¢ etober, one. thousand eight 
hundred and seventy-three, between Ann Maria Deen of the city of 
New York, party of the first part, and Mary C. C. Perry, of the same 
place, party of the second part, witnesseth: That the said party of 
the first part hath letten, and by these presents doth grant, demise, 
and fo farm-let, unto the said party ot the seeond part the house’ 
known as number 4 East Thirtieth street, in the city of New York, 
“Avith the furniture therein, a schedule of which is to be made in 
duplicate upon the party of the second part taking possession of the 
premises, and to be annexed to this lease, to be used as a dwelling- 
house, and for no other purpose whatever, with the appurtenances, 
for the term of two vears and ten months from the first day of No- 
vember, one thousand eight hundred and seventy-three, at the rent 
or sum of four hundred and fifty dollars per month, payable on the 
first day of each month, in advance; and it is agreed that if any 
rent shall be due and unpaid, or if default shall be made in any of 
the covenants herein contained, then it shall be lawful for the said 
party of the first part to re-enter the said premises and to remove 
all persons therefrom. And the said party of the second part hereby 
covenants to pay to the said party of the first part the said rent as 
herein specificd, and also to pay the regular, annual rent or charge 
which is or may be assessed or imposed according to law upon the 
suid premises for the Croton water on or before the first day of 

August in each year during the term, and if not so paid the 
07 same shall be added to the month’s rent then due. 

And the said party of the second part further covenants 
that she will not assign this lease, nor let or underlet the whole or 
any part of the said premises, nor make any alteration therein, 
without the written consent of the said party of the first part, under 
the penalty of forfeiture and damages, and that she will not occupy 


_ ™ wn . — = as EI ee ~<a 
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or use the said premises, nor permit the same to be occupied or used 
for any business deemed extra hazardous, on account of fire or other- 
wise, Without the like consent under the like penalty. 

And the said party of the second part further covenants that she 
will permit the said party of the first part, or her agent, to show the 
premises to persons wishing to hire or purchase, and on and after 
the first dav ot ebruary hext preceding the expiration of the term 
will permit the usual notice of “ To let” or “ For sale” to be placed 
upon the walls or doors of said premises and remain thereon with- 
out hindrance or molestation. 

And it 1s further agreed between the parties to these presents that 
incase the building or buildings erected on the premises hereby 
leased shall be partially damaged by tire the sume shall be repaired 
iis speedily iis possible at the CN Perse of the’ said pRirty of the 
first part: that in case the damage shall be so extensive as to render 
the building untenantable the rent shall cease until such time as 
the building shall be put Inte complete repalrs, Lyuit in Ciuse of the 
total destruction of the premises by tire or otherwise the rent shall 
be paid up to the time of such destruction, and then and from 

thenceforth this lease shall cease and come to an end: Pro- 
98 vided, however, That such damage or destruction be. not 

caused by the carelessness, negligence, or improper eonduet 
of the party of the second pare, her avents or servants. 

And that at the expiration of the said term the said party of the 
second part will quit and surrender the premises hereby demised 
and the said furniture in as good state and condition as reasonable 
use and wear thereof will permit, damages by the elements excepted, 

And it is further understood and agreed that the said party of the 
<ccond part shall make all repairs that may become necessary dur- 
ng the continuance of the term her ly demused, and leave the fur- 
nace and range in good repair and condition 

And the said party of the first preant doth eovenant that the said 
party of the second part, on paving the said rent and performing 
the covenants aforesaid, shall ana rhpei\ } aceably ania quietly have, 
hold, and enjoy the said demise de pre mises for the term aforesaid. 

And it is further understood and agreed that the covenants and 
agreements contained in the within lease are binding on the parties 
hereto and their legal representatives. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 

ANN MARIA DEEN. - [tu s. 
MARY .C. C. PERE. He 7 


si aled and delivered in the per Senee of—_ 


ance sme te ae ee 


[n consideration of the letting of the premises within men- 

Oy tioned to the within-named Mary C. C. Perry, and the 
sum of one dollar to me paid by the said party of the first 

part, 1, William M. Wilson, do hereby covenant and agree to and 
with the party of the first part above named and her legal repre- 
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sentatives that, if default shall at any time be made by the said Mary 
©. C. Perry in the nayment of the rent and performance of the cov- 
enants contained in the within lease on her part to be paid and per- 
formed, that I will well and truly pay the said rent or any arrears 
thereof that may remain due unto the said party of the first. part, 
and also all damages that may arise in consequence of the non- 
performance of said covenants or either of them, Without requiring 
notice of any such default from the said party of the first part. 

Witness my hand and seal this 20th day of October, in the year 
one thousand cight hundred and seventy-three. 

WM. M. WILSON. [1.s.] 
Witness: 


LOO Findings of heuct and Law. 
Supreme Court, Special Term. 
Wittram M. Wintso~x & Mary C.-C. Perry, Plaintiffs 
against 


Axna Manta Deen, Defendant. 


Re ee ee 


[, Charles H. Van Brunt, the justice at special term before whom 
-sthe above action was tried, do find as matters of faet: 

1. That on or about the twenty-seventh day of October, 1875, the 
plaintiff, Mary ©. C. Perry, applied to the defendant to hire the 
house No. 4 East 50th street, in the city of New York, furnished, for 
the purpose of taking boarders therein for the term of two years 
and ten months from November Ist, 1875. 

2. That as a pearl of the contract of letting of said house and 
furniture said defendant agreed that certain deficiencies in furniture 
should be made up, and the house completely furnished, except one 
room, on the first day of November, S75. 

%. That in pursuance of said agreement the defendant produced 
a written lease, and she and the plaintiffs signed and executed the 
said lease by and under their respective hands and seals on the 
twenty-ninth day of Oetober, 1873, and paid $450, the first month's 

rent, in cash in advance. 
10] 4th. That, by the provisions of the lease, a schedule of the 
furniture was to be prepared and thereto annexed upon the 
plaintiff, Mary C. C. Perry, taking possession of the premises; that 
no such sehedule was annexed as provided, and said Mary C. C., 
Perry never did take possession of said premises as tenant under 
said lease. 

oth. That the said Anna Maria Deen signed said lease as lessor, 
the said Mary C. C. Perry as lessee, and the said William M. Wilson 
as surety; and at the time of signing the same the defendant was 
expressly notified that Mary C. C. Perry intended to use the house 
and furniture for a boarding-house, and to occupy the same as such 
On the first day of November then hext, and was further then and 
there notified that the said Mary C. C. Perry had no means to sup- 
ply deficiencies in said furniture. 


ae 


} 
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6th. That said Anna Maria Deen then and there expressly prom- 
ised and agreed to and with the plaintiffs that she would make good 
and supply the deficiencies in furniture in said house and have the 
Same completely furnished (excep one room) to the satisfaction of 
said Mary C. C. Perry on the first day of November, 1873. 

7th. That there were at that time real deticiencies In the furni- 
ture of said house, as said Anna Maria Deen well knew, and her 
attention had been expressly called to such deficiencies by said 
Mary C. C. Perry in the different rooms where such deficiencies ex- 
isted., 

Sth. That said Anna Maria Deen never did make up said defi- 
clencies In furniture according to her agreement, although often re- 
quested so to do by said Mary ©. C. Perry ; and that said Mary C. 

U. Perry, after waiting until the seventh day of Novem ber, 


Or LS75, refused to accept said house unde rs aid le “ISe, and sur- 


rendered said lease by returning one of the duplicates thereof 
to the defendant on account of such breach of agreement by said 
Anna Maria Deen, and then and there left the premises In possession 
of said Anna Maria Deen, ‘ 

And I do find as conclusions of law— 

6 That there Was a failure on the part of the detendant to furnish 
the consideration for the said agre ment of letting. 

That said lease never went into effect. 

That the making good of ‘certain substantial deficiences in the 
furniture of said house on or before the first day of November, 1873, 
by the defendant was a condition precedent to be performed by the 
defendant. without which the louse did hot take eth et or become Op- 
erative, and such lease never has tuken « lect, by reason of the fail- 
ure On the preart of the defendant at meee such condition prece- 
dent: that said lease, being null and void, should be delive red up to 
be cancelled. 

4. That said Anna Maria Deen having made certain promises and 
agreements af the time of the signing of s nid lease as an inducemen t 
to such signing which were not performed by her and the perform- 
anee of which was not waived, the lease so signed was invalid and 
void. 

That the plaintiffs herein should have judgment for the return 
to them of ad le “ise and eancellation the reot, besides thet ‘Ir costs and 
disbursements in this action. 


Dated Mareh 1, IS75. 


-) 
’ 
) 


C. H. VAN BRUNT. 


LO} (Endorsed :) Sup reme eourt William NI. Wilson WX an. 

ag’st Ann \l: aria Deen. ean lings of fact & law. John Chet- 
wood, att'y [for] pl'fts, 74 Bway, N.Y. To James K. Ifill, Esq., 
att’y [for] def't. Reed Mareh 10, 1S7o5. 
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Wirtuiam M. Wirso~x & Mary C. C. Perry, Plaintiffs, 
ay st 
Anna Manta Deen, Defendant. 


Ciry AND Country oF New York: 

The issues 1) this action having Come On for trial before lis honor 
Justice Charl : a8 Van Brunt it a =pecial term of this court, held 
on the first Monday of December, 1874, and the said justice having 
found that the plainititts herein should have judgment for the return 
to them of the lease mk ntioned na described nn the pleadings herein 
and the consideration thereof, besides the costs and disbursements In 
this action, and the costs of the plaintiffs herein having been duly 
taxed at the sum of one hundred ana seventy-two dollars and four 
cents, now,on motion of Jolin Chetwood, attorney for the plaintiffs— 

It is ordered and adjudged that Anna Maria Deen, the defendant, 
return to William M. Wilson and Mary C. C. Perry, the plaintiffs, 
the lease mentioned and described in the pleadings herein, made by 
the said Anna Maria Deen to the said Mary C.C. Perry, bearing date 
the 29th day of Oetober, S73, and that the same be cancelled. 
te And it is further ordered and adjudged that the plarutiffs, 
LOO William M. Wilson and Mary C. C. Perry, recover of Anna 

Maria Deen, the defendant, the sum of one hundred & sev- 
enty-two dollars and four cents, their costs and disbursements, SO 
tuxed as aforesaid, and that they have execution therefor. 


(Endorsed :) Supreme court. Wilham M. Wilson ef al. ag’st Anna 
Maria Deen. Judgment. Jolin Chetwood,att’y [for] pVtf, 74 Broad- 
way, N.Y. Within is a copy of the judgment in above action, 
entered in the oflice of the N.Y, COUNTY clerk on this leb'y 4th, 
IS76.) John Chetwood, att'y [for] plik To J. kK. Hill, Esq., att’y 
[for] det 't Reed leb'y l. INS7. 


106 Supreme Court. 


Wintram M. Witso~n and Mary CC. C. Perry 


ANNA Mania DEEN. 


Sins: Please take notice that Anna Maria Deen, defendant above 
named, hereby appeals to the general term of this court from the 
judgment entered in the above action in the oftice of the clerk of 
the eity and county of New York on the fourth day of February, 
IS76, directing the return to the plaintills of a certain lease bearing 
date the twenty-ninth day of October, 1873, mentioned and deseribed 
in the complaint herein, and for the cancellation thereof, and direet- 
Ing that the plaintiffs recover of the defendant the sum of one hun- 


ve 
the 
k of 
ary, 
ring 
bed 
rect- 
Malin 


WILLIAM MILNE, EXECUTOR, &¢.. VS. ANN MARIA DEEN. ou 


dred and seventy-two ,§ 5 dollars, costs and disbursements, and from 
every part thereof. 
Yours, Ke., JAS. K. HILL, 
Att'y [for] Def 't& App'Tt, 62 Wall St, N. Y. 
Dated N. Y., Feb’y 25rd, 1576. 


‘To John Chetwood, hsq., att'y for | pl tls WX re spd’s, 74 Broadway, 
N. Y¥.,& Wm. Walsh, Esq., clerk of city & county of New York. 


107 (Endorsed :) Supreme Court, William M. Wilson X Mary 

CC. Perry against Anna Maria Deen. Notice of appeal. 
James K. Hill, att’y [for] def’t, 62 Wall St. N.Y. Due and timely 
service of a copy [of] within notice of appeal is hereby admitted 
this 25th day at be bruary, S76. John Chetwood, att'y | for] pl tts. 


10S Ata general term of the supreme court of the State of New 
York for the first Judicial department, held at the county 
court-house, in the city of New York, on the twelfth day of Mareh 
A. D. 1877. | 
Present: Ion. Noah Davis, presiding justice; Hon. Chas. Daniels, 
Hon. John R. Brady, associate Justices. | 


? 


WittraAM M. Wirson and Mary ©. C. Perry, PIv tt, Resp’d’ts, 
ag st 
Ann Marta Deen, Def’t, App'l't. 


The appeal from the judgm« rit entered in the above action On the 
fourth day of February, 1874, directing the return by the defendant 
to the plaintiffs of a certain lease mentioned and deseribed in the 
pleadings herein, and that plaintiffs recover of the defendant the sum 
of one hundred and seventy-two 3 y dollars, costs and disbursements, 
coming on to be heard at a general term of this court held on the 
Ist Monday of January, Sai: 


Now, on motion of John Chetwood, attorney for the plaintiffs, re- 
spondents, after hearing James kK. Hill, esq., attorney for the defend- 
ant, appellant— 
LO9 it is ordered that the judgment so as aforesaid appealed 
from be, and the same is hereby, in all things affirmed, with 
costs. , 
@ 

(endorsed :) Supreme court. Wilson vs. Deen. General term order’ 
John Chetwood, att'y [ for] pl tt, fc broadway, N. Zz. The within 
isa copy of an order in above action entered on this 12th day of 
March, IS77. Y’rs, John Chetwood, att'y [for] pif, To J. K. Hill, 
isq., att'y [ for] def’t. Ree’d M’ch 15, 1877. 
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110 Judgment. 
N. Y. Supreme Court. 


WintrAM M. Wirson and Mary C. C. Perry, Plaintiffs, 
ade inst 


Ans Marta Dees, Defendant. 


Ciry AND County or New YORK: 

The above-named defendant having appealed to the general term 
of the supreme court for the iirst judicial department from the judg- 
ment entered In the above-entitled action Ol) the fourth day of leb- 
ruary, IS74, wherein it was ordered and adjudged that the said de- 
fendant return to the above-named plaintiffs a certain lease in the 
pleadings herein mentioned and described and that the same be ean- 
eelled and that the said plarntifls recover of the said defendant the 
sum of one hundred and seventy-two dollars and four cents, their 
costs and disbursements, and the said appeal having been heard at 
the general term held on the first Monday of January, 1877, and the 
sad general term having ordered that the said judgment sO appealed 
from be in all things affirmed, with costs, and the costs of the plain- 
tiffs on such appeal having been duly taxed at the sum of ninety- 
three dollars and SIXty Cents: 

Now, on motion of Jolin Chetwood, the plaintiffs’ attorney— 
111 It is ordered that the judgment entered in this action on 
the fourth day of February, IS7-4, so appealed from as afore- 

sald, be, and the same is hereby, in all things affirmed. 

And it is further ordered and adjudged that the said plaintiffs, 
Witham M. Wilson and Marv C. C. Perry, recover of the said Ann 
Maria Deen the sum of ninety-three dollars and sixty cents, their 
costs and disbursements on the said appeal so taxed as. aforesaid, 
and that they have execution therefor 

Dated Mareh 15th, 1877. 


112 Supreme Court. 


Winttam M. Winson and Mary C.-C. Perry, Plaintiffs & Re- 
spondents, 
Left / ny af 


ANN Maria Deen, Defendant & Appellant. 


GENTLEMEN : Please take notice that the above-named defendant 
& appellant, Aun Maria Deen, hereby appeals to the court of appeals 
of the State of New York from the judgment entered in the above- 
entitled action in the ottice of the clerk of the city and county of 
New York on the 15th day of Mareh, 1S77, in favor of said plaintiffs 
& respondents and against said appellant for thesum of ninety-three 
ro dollars, costs on atlirmance, and aflirming the judgement en- 
tered herein on the 4th dav of February, 1S76, in favor of said re- 
spondents and against appellant for the sum of one hundred and 
seventy-two ,}) dollars, and direeting the return to plaintiffs & re- 
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spondents of a certain lease bearing date the 29th day of October, 
1873, and from every part thereof. 
Yours, «e., JAS. K. HILL, 
Att y Appt, G2 Wall St., N.Y. (Coty. 


Dated New York, April 25th, 1877. 


‘) 


115 To John Chetwood, ae | for] pltts & resp’d’ts, & Henry 
A. Gumbleton, Esq., clerk of city and county of New York. 


(Endorsed :) Supreme court. William M. Wilson ef al. ag’st Ann 
Maria Deen. Notice of appeal, Jas. Kk. Hill, att’y [for] app'l’t, 62 Wall 
St. Due and timely service of a notice, of which the within is a 
copy, 1s s hereby admitted. May 15, S77. John Chetwood, att'y 
[for] resp’d’ts. 

L114 Court of Appeals. 
STATE OF NEW YorK, 88: 

Pleas in the court of appeals held at the capitol, in the city of 
Albany, on the 12th day of November, in the vear of our Lord one 
thousand eight hundred and seventy-eight, betore the judges of said 
court. 

Witness the Hon. Sanford FE. Church, ie judge, presiding. 


bk. O. PERRINE, Clerk. 
Remittitur Noy. 13th, 1878. 


WittiaAmM M. Witson & Ano., Respd’t’s, ag’st ANN Maria DEEN. 


Be it remembered that on the 30th day of June, in the vear of 
our Lord one thousand eight hundred and seventy-seven, Ann Maria 
Deen, the appellant in this action, came here into the court of ap- 
peals by Jas. KX. Hill, her attorney, and filed in the said court a 
notice of appeal and return thereto from the Judgment of the gen- 
eral term of the supreme court of the State of New York. And 
William M. Wilson & ano., the respondents in said action, after- 
wards appeared in said court of appeals, by John Chetwood, their 
attorney, Which said notice of appeal and the return thereto, filed 

as aforesaid, are hereunto annexed. 


115 Whereupon the said court of appeals, having heard this 
cause argued by Mr. Sam] Hand, of counsel for the appellant, 
and Mr. B. C. Chetwood, of counsel for the respondent, and after 


due deliberation had thereon, did order and adjudge that the judg- 
ment of the supreme court appealed from in this action be reversed, 
annulled, and altogether held for nothing. And it was further or- 

dered and adjudged that a new trial be granted in this action, costs 
to abide the event thereof. 

And it was also further ordered that the record aforesaid and the 
proceedings in this court be remitted to the said supreme court, there 
to be proceeded upon according to law. 

Therefore, it 1s cons sidered that the said judgment be reve ‘rsed, 

annulled, and altogether held for nothing, and that a new trial be 


granted in this action, costs to abide the event thereof, as aforesaid. 


§j—1]S% 
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And thereupon as well the notice of appeal and return thereto 
uforesaid as the judgment of the court of appeals aforesaid, by them 
given in the premises, are by the said court of appeals remitted Into the 
supreme court of the State of New York, before the justices thereof, 
according to the form of the statute in such case made and provided, 
‘o be enforced according to law, and which record now remains in 
the said supreme court before the Justices thereof, Xe. 

EK. O. PERRINE, 
(‘lerk of the Court of Appeals of the State of New York. 


Court or APPEALS, CLERK’s OFFICE, 
ALBANY, Nov. 15th, 1878. 
116 | hereby certify that the preceding record contains a cor- 
rect transcript of the proceedings In said: action in the eourt 
of appeals, with the papers originally tiled therein attached thereto. 


[sEAL. ] IE. O. PERRINE, Clerk. 


117 At a special term of the supreme court of the State of New 

York, held at the chambers thereof, in the county court 

house In the city ot New York, this loth day of November, IS7S. 
Present: Tlon. Abraham RK. Lawrence, justice. 


Wittiam M. Witson and Mary C. C. PERRY 
against 
- ANN Maria DEEN. 


This cause having been brought on upon the remittitur herein, 
sent down from the court of appeals, and now filed in this court, by 
which remitittur it appears that an appeal was taken by the defend- 
ant to the court of appeals from the judgment of the general term 
of this court, entered in the office of the clerk of the city and county 
of New York on the fifteenth day of March, 1877, and said court of 
appeals having reversed the said judgment of this court and granted 
a new trial of this action, with costs, to abide the event, how, on 
motion of James kK. Hall, attorney for said defendant, it is ordered 
and adjudged that said judgment or order of the court of appeals 
be, and the same hereby is, made the judgment of this court, and 
that anew trial of this action be granted, with costs, to abide the 

event of this action, and that this order or judgment be an- 
11s hexed to the judgment record herein. 
A copy. 
HENRY A. GUMBLETON, Clerk. 


(Eedorsed :) Supreme court. William M. Wilson [and] Mary C. C. 
Perry ag’st Ann Maria Deen. Certified copy. Order on filing re- 


mittitur, James WK. Till, def’t’s att'y, 37 & 359 Wall St. I admit 
service Noyember, 1878. Served by H. W. Borland Novy. 16, 1878. 


To John Chetwood, Esq., pl’fls’ att’y, 74 Broadway, N. Y. city. 

Sir: Please to take notice that the within is a copy of an order 
on filing remittitur filed November 15, 1878, in the office of the 
clerk of the city and county of New York. 

JAMES Kk. HILL, 
Def't’s Atty, 37 & 39 Wall St., N. Y. City. 


T'- 
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119 Plaintiff’s counsel then ealled as a witness Robert Mack- 

lin, who, being duly sworn, testified that in December, 1874, 
he was stenographer of the supreme court at special term and took 
the testimony in the ease of William M. Wilson & Mary C. Perry 
against Ann Maria Deen on the trial before Judge Van Brunt: that 
the minutes of the testimony shown him were a correet transcript 
of what transpired in open court on December 2nd, 1874, and he 
reads from them as follows: “ by consent, the action in the marine 
court, in which a verdict was rendered, is discontinued without costs 
to either party.” , 

Plaintiff's counsel then read in evidence notices of appeal from 
the order denving a new trial and from the judgement in the marine 
court as follows: 

120 Marine Court of the Citv of New York. 
ANN Marta Drew, PI'it & Appt, 


Wittram M. Wirsox, Def’t & Resp’d’'t. 


GENTLEMEN: Please take notice that above-named chp oye llant here- 
by appeals to the general term of the marine court of the city of 
New York from the judgment entered in the above-entitled action 
in the office of the clerk of said court on the 12th day of Mareh, 
Isc 4, In) favor of said respondent nid against sata appellant for the 
sum of fifty-five dollars and thirty-one cents, costs, and from every 
part thereof. 

Yours, «e., JAS. K. HILL, 
Atty | for} PT ij WV App lt. 
Dated N. Y., Mareh 15, 1874. 


To John Chetwood, Esq.,, att’y [for] deft & resp’d’t, & Maurice 
és: Powers, clerk of said court. 


121 Marine Court of the City of New York. 
Ann Mania Deen, PI, & Appt, 


iS 


WintttamM M. Witson, Def’t & Resp'd't. 


(GENTLEMEN: Please take notice that the above-named appellant 
hereby appeals to the general term of the marine court of the city 
of New York from the order entered in this action in the said clerk's 
oflice on the 12th day of February, 1S74, denying said appellant's 
motion fora new trial on the minutes of the judge before whom 
the cause was tried and from every part thereof. 

Yrs, X&¢., JAS. K. HILL, 
Atty [ for] PUFF & Appt. 

Dated New York, Mareh 12, 1874. | 

To John Chetwood, Esq., att’y [for] deft & resp'd’t; Maurice J. 
Power, clerk of said court. 
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Plaintiff’s counsel called as a witness James Kk. Hill, who, being 
sworn, testified that he was a practising attorney and counselor In 
New York city over twenty vears, and was defendant's attorney In 

the action brought by Wilson and Perry against Deen in the 
122 supreme court, and tried the same for defendant. 

Witness was asked what occurred at the trial in the supreme 
court about two actions brought by Deen against Wilson in the 
marine court. 

Defendant's counsel objected to this testimony as immaterial. 


The court overruled the objection; to which ruling defendant’s 
counsel then and there excepted. 

The witness then testified that on thie opening of. the ease for 
plaintiff before Judge Van Brunt it appeared that there were two 
actions pending in the marine court, in one of which the defendant 
had obtained judgment. He inquired what the issues were, and on 
production of the pleadings said in substance that the issues were 
substantially the same as in the action before him. After some dis- 
cussion he said he would not proceed until the action in the marine 
court, in which there had been a verdiet, was disposed of in some 
way. Mr. Chetwood offered to discontinue that action, provided No. 
2 was discontinued, to which witness agreed, and the trial in the 
Supreme court was suspended that stipulations might be prepared, 
Witness “personally on the table in front of the beneh drafted il 
‘Stipulation in No. i: also a stipulation in No. 2..- ‘The stipula- 
tion in No. 1 was that the Judgment should be opened and the ae- 
tion discontinued without costs to either party as against the other.” 
Witness said that he prepared the stipulations, and that they were 
exeguted there in court, and that he took one In each action and 
Mr. Chetwood took one in each action; that witness took his to 
his office and that is the last he reeolleets to have seen of either 

of them; that he has eaused thorough search to be made in 
123 hits othee; that they cannot be found, and he does not think 

they are in the office; that when the copy of the stenographer’s 
minutes, ordered by him, was sent to the oflice, after the trial he 
found a memorandum by the stenographer of the discontinuance 
of that action; that it corresponds substantially with what trans- 
pired at the time, although according to witness’ reco!'leetion in ac- 
tion No. 1 there was something more than a naked discontinuance. 

Defendant’s counsel objected to the last part of the answer as giv- 
ing statements about contents of paper, and moves to strike out the 
words beginning with “ was something,” «e. 

The court denied the motion; to whieh denial the defendant's 
counsel then and there duly excepted. 


Defendants then produced, pursuant to notice, the following paper, 
Which plaintiff read in evidenee : 
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New York Marine Court. 


ANN Mania Deen 
j » oo 2 
WILLIAM \I Wuirson, ) 


It is hereby consented that the above action be discontinued with- 
out costs to either party as against the other, and that the judgment 
(entered herein be v acated and cancelled). 

[The words in parentheses] written between lines after taking un- 
usual space of other line for the words “and that the jadgment.” 


Dated New York. Dee. 2nd. 18 


JaS. K. FRUES. plaintiff's attorney, E} Witness —, testified that the 
signature to said paper was his own: and, being asked, “ The body 
Is In your handwriting or one of your clerks?” said, Yes. 

(). Did Vou recelve one exactly like that from Mr. Chetwood ?: 

Defendant’s counsel objected, the objection was overruled, 
124 and detendant’s counsel then and there daly excepted. 

A. IT received a stipulation precisely like that, except it was signed 
by the attorneys for the defendant inthe action in the marine court, 
and except that in action No. 2 | suppose there was no judgment, 
and, iis he recollects, thn re Was 1 thing 1h) the stipulation about il 
judgment. There couldn't have been very well, as witness took the 
stipulations to his office, but doesn't recollect any specific directions 
1n regard to their entry. 

On cross-examination he testified that since the commencement 
of this action he has a recollection that motion papers were prepared 
in his office and served ina motion in the marine court to have 
judgment in action No. 1 vacated, and that such motion was 
abandoned ; that at the trial in the supreme court, before Judge 
Van Brunt, it was stated that the appeal in the action in the marine 
court, in which the judgment was entered, was still pending, and 
was so stated before the entry in the stenographer’s minutes. Wit- 
ness said he had recollected drawing the stipulation, and would have 
said that they were in his handwriting if it were not that it is in the 
handwriting of his clerk ; in that he was mistaken—the papers were 
prepared then and there, and in the handwriting of witness’ clerk, 
who was present. He doesn't infer that he was “ihe sent because the 
papers are in the clerk’s handwriting, but recollects it. Tis name 
was Bassett, and he is in the city of New York. Witness would 
have testified that the stipulations were in his own handwriting 
until it was produced. 

Q. Up to what time would vo 
125 that the stipulations were in your own handwriting ? 

A. Ithink until the time vou should me his hi indwriting here 
to-day; that would have been my recollection. 

Q. You testified on vour direct examination that you prepared 
stipulations and made copies or duplicates and they were then and 


there signed ? 


t have been willing to testify 
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A. Yes, wf. 

(). Is it not true that these stipulations were prepared at your of- 
fice’? 

A No, sir. 

(). And not in at the ecourt-room ? 

A. No, sir: I have as distinct recollection of it as though it only 
occurred yesterday. 

Q. And yet you had nota recollection that your clerk drew them? 

A. [had not a recollection that they were in the handwriting of 
the clerk; the trial was suspended for that express purpose and re- 
sumed immediately afterwards. 

(). llow can Your clerk ther present at the trial ? 

A. T rarely—perhaps never—try a cause without having some one 
from the office with me. 

(). Is it a mere inference of yours that he was there or have you a 
Jistinet recollection that he was present t 

A. I have now that you show me his handwriting, which was the 
first thing that refreshed my recollection on that point ; | have il 
distinet recollection that he was there. 

(). At the trial? 

A. Ido not know throughout the trial, because it extended through 
a number of days, but he was there on that day. 

(). Then you do not recollect whether he was there during the 

whole trial or not? 
126 A. No, because it might have been another clerk from the 
se office. ; 

(). Do you recollect any other clerk being present at the trial than 
Mr. Bassett ? 

A. Not distinetly; no. 

(). And until that paper was handed to you you had no recollee- 
tion that Mr. Bassett was there * 

A. Ido not know; [ would not like to say that. 

(). I understood you to say until a short time ago you thought 
the stipulations were in vour own handwriting ? 

A. Yes, sir; but I did not say I did not think I had any clerk 
there. , 

i). Until consent in action No. 1 was handed you to-day, had you 
any recollection that any clerk was present at that trial ? 

A. Hf vou had asked me I should have said a clerk was there, 
though [might not have specified Mr. Bassett, for the reason that I 
did not try any cause without having some one from the office. 

(). Would you have stated it from recollection ? 

A. Yes, sir; that some one was there; though I might not have 
specified the clerk. : | 

(). Do you mean to say you would have sworn from recollection 
that some one was there beeause it Was your custom to have some 
one from your office ? 

A. The custom was so uniform that I think I should have said so 
from memory. 

Q. That some one was present? 


A. Yes, slr. 


, 
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Q. Do I understand you to say you remember distinetly 
127 of taking the stipul: itions, which were signed by the attorneys 
‘for the defendant in the marine court, to vour office at the 

close of the trial before Judge Van Brunt? 

A. I took, at the close of the day, papers to the oflice, Including 
these stipulations. | 

(). Do I understand you Lo sav you have a distinct recollection of 
taking those consents to vour othice? 

A. | recollect putting those consents with the other papers in the 
suit, and [ think I can say T recollect taking the whole package to 
the office, although I cannot recollect now of packing them up and 
carrying them. : 

Q. Perhaps that was part of the duty of the clerk—to take the 
papers, 

It is possible. 

(). Do you recollect whether you 
oftice, or whether the clerk did? 

A. My best recollection is that I took them myself. 

(). Ilave you any recollection on the subject? 

A. A glimmering, I think. 

Q. Do you recollect what you did with them when you got to the 
ofhice ? 

A. Not the slightest. 

Q. At what point does your memory fail you? 

A. I think I can recollect gathering yr up those puipers and starting 
from the court-room with them: be yond that I do not recollect any- 
thing. 

(). Did any one assist you in the trial of the cause ? 

A. No one. 

[f your clerk was present, why was he there; what were his 
duties there? 
128 A. The main object of having a clerk was to see that the 
Witnesses were in attendance, get any books that were re- 
quire “dd, and sometimes keep rough minutes, 

Q Have you ever looked for any minutes kept by you or your 
clerk on that trial? 

A. I think at the settlement of the case, or the preparing of the 
amendments to the case, [ had minutes of ny own. 

(). Were there amendments proposed to the case ? 

That is my recollection. 
> Were they settled before the judge ? 
That is my recollection. 

O Have you any recollection of any refusal on that part of Mr. 
Chetwood to sign those conselts, or ¢ ither of them ? 

A. Not the slightest; it was not proposed. | 

(). Which Mr. Chetwood tried the cas before Jur lore Van Brunt? 

A. Mr. ( hetwood, Jr. (pointing to 1} (’ Chetwood). 

(. You have no recollection that « ither of them refused to sign 
these consents ! 


A. No,sir: I do not think that was the fact. 


ok the pALpers back to your 
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(). [hn whose handwriting is the interlineation in this consent 
marked No. 1? 
A. I do not feel confident about that. 
(). You testified that the paper itself was in the handwriting of 
your clerk ” 
A. Yes,sir; I did. | . 
(). Will you read the interlineation ? 
A. The only words that are interlined are “ entered herein he Vial- 
cated and cancelled.” 
(). [las there not been mere than that added after the con- 
129 sent was completed or drawn ? 
A. There is, now that you call my attention to it, T think, 
a difference in the handwriting, commencing with the words “and 


the judgment herein be vacated and caneelled.” 1 think. a part of 


it resembles the handwriting of the rest of the stipulation very 


much, 
(). Will you read the stipulation down to the first period in it? 


4 
A. * I Is hereby consent d threat the above action be discontinued 
without Costs to either party as against the other.” ‘ 


iy. Is there not a period there ? 

A. Well, if punctuation of that character followed by a small 
“a” makes a period there 1s 

(). Must not the entire balance of the consent have been added 
and formed a part of the addition or interlineation ? 

A. | think so. 

2 “And that the judemi nt entered herein be vacated and = can- 
celled.” It is evident that those words were added after the consent 
had been fully drawn, is it not* 

A. I should are that at bad been dated prior to those words bi Ing 
added. 

(). You cannot tell in whose handwriting those words are? 

A. I do not feel positive about that. 

(). In vour own ? 

A. No, sir. 

(). Is it not evident that they are not in the handwriting of the 


ad 


). 
person who drew the consent in the first place ? 
A. The first four words, “and that the judgment,” I think, are in 
the same hand Vriting, 
130 ‘. Ti \ ile hot have bye 1} any SClise in) stopping there, 
Would ti 


A. No. Bir: HOU a. 1 irtiele that I can see. 
Q). Can you not discover that-the words “and that the judgment 
entered berein be 4 hal and eancelled” are in different ink from 


A. I cannnot; that would not be Inv judgement. 


Plaintit then called GA. C. Vaw Buren, who was sworn as a wit- 
ness and testified that he was present at the trial of the action before 
Judge Van Brunt between Wilson and Perry rv. Deen, in December, 
ISc4. and was pavinny atte ntion to the proceedings ; that Mr. [ill 
raised an objection to the proceedings before Judge Van Brunt, 
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who inquired into the situation and decided that he could not fo 
on unless the former case was vacated; that Mr. Chetwood rather 
demurred to vacating the proceedings already obtained, but Judge 
Van Brunt decided that he could not go on with the ease, and then 
it was consented to. Mr. Chetwood agreed to give up the judgment 
he had obtained, and a stipulation was entered into that a discon- 
tinuance should be had of all former proceedings. Then Judge 
Van Brunt decided to go on; saw papers being drawn on the table, 
but did not see them after they were executed. 


On cross-examination he testified that he was an acquaintance of 
Mrs. Deen, and did not know the other parties; that he attended 
from curiosity throughout the whole trial; had taken a good deal of 
interest in the litigation, and had enquired often of the clerk when 
the trial would come on. 


1S Plaintiff then ealled Bexsamin C. THayer, who was sworn 

asa witness and testified that he was a practising attorney 
and counselor, and hau been for many years; was present in court 
at the trial of Wilson and Perry against Deen, in supreme court, a 
part of the time. It was stated that two suits had been brought in 
the marine eourt and One had Lone Lo judgment, and in Conse uUehnee 
of this there was some hitch about going on before Judge Van 
Brunt; that his recollection was that it became necessary to get rid 
of the proceedings In the marine court; that it was stated there had 
been an action brought in the marine court for rent, and that action 
had been appealed, and it was said bv some one that was a bar to 
the action on trial. The court suggested that he could not try the 
cause unless that Judgment was out of the way, and the attorneys 
agreed that those actions should be got out of the way; did not see 
the pripers signed, but they agrees d Lo make such pret pre rs, OF agreed 
to a discontinuance, 

On cross-examination witness testified they agreed to discontinue 
both actions in the marine court; that he so understood it; cannot 
remember who stated that the actions in the marine court was a bar 
to the other one on trial. 


Plaintiff's counsel here recalled the plaintiff in her own behalf, 
who further testified : 

That she was preset nt at the trial of the cause which had been re- 
ferred to as having been tried before Judge Van Brunt: that she 
remembered that subject Came Up 1 regard to the trial cong on 

because another suit was pending in the marine court; that 
By she could not remember which lawyer brought if Up, but she 
remembered distinetly that Judge Van Brunt decided that 
the ease could not be tricd unless the case in the marine court was 
thrown out, and the whole thing must be vacated ; that there was a 


judgment there. pending, as well as some other action, and that the 


whole had to be thrown out of the marine court before the action 

could go on in the court before Judge Van Brunt, and it was then 

agreed upon by the lawyers that it should be so done; that the papers 

were prepared, but that she did not see the papers, and did not read 
7—I1S9) 
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them: that it was understood that the papers were drawn up to that 
effect: that Judge Van Brunt would not go on until it was all settled, 
and so stated. 

Upon cross-eX amination she testified as follows: 

Q. T understand you to say that you did not put John Burns in 
Possession of that house ” 

A. I did not; T never saw him and did not put bin: in possession 
of the house; | never saw him until Mrs. Perry and Mr. Wilson 
brought him there; it is net likely [T would) put a stranger In pos- 
session of the house when Thad two servants, and one had been 
With me more than fifteen years and [ had perfect confidence in. 

Q. You did not think Mrs. Perry did? 

A. Mrs. Perry had him with her previous, and he told me he 
belonged to her, and she expeeted to keep him and retain him = asa 


Walter. 
(). Do vou suppose he staid there after that? 


A. T don’t suppose anything about it, only what IT know myself; 
[ don’t form any suppositions or make any, 
(). Tlow lone did you see John Burns: there ? 
1538 A. From Wednesday, the day they took possession, more 
or less, until Saturday, when [ gave up full possession. 

Q. Then, John Barns was there during that period ? 

A. Lsaw him at different times bringing in. things for different 
Persons, 

Q)* And acting for Mrs. Perry ? 

A. For Mrs. Perry and Mr. Wilson. 

(). You are sure he was not acting for vou at all? 
A. Tle was not acting for me at all; Pnever called upon him to do 
One thing. 

(). Do vou understand it was the same John Burns there when 
you took possession of the house in April, 1874? 


A. It was the same man. 


The plaintiff thereupon rested, and the court adjourned to the 
following week on ‘Tuesday. 

The defendants connsel moved to dismiss the complaint on the 
ground that there is nothing to impair the integrity of this judg- 
ment, Which is a bar 

The court demed the motioua; to which ruling the defendant then 
and there duly excepted. | 


Drapbpery C. CHETWoopD was thereupon ealled as a witness on be- 
halt oft ce fendant. and testified is follows: 


Was and is an attorney-at-law, and tried for the defendant the 
action of Deen against Wilson in the marine court, in which judg- 
ment Was entered: and also the action of Wilson and Perrv against 
Deen before Judge Van Brunt in supreme court for plaintiff; opened 
this last trial at length and referred to the marine court action, in 

which judgment lad been entered, and to the pending 
L4 appeal, after which the court said it would not allow the trial 
Lo go on while proceedings were going On in this other court. 
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After some discussion between the judge and himself Mr. Hill 
Whispered a suggestion to him that they might suspend or discon- 
tinue the appeal or proceedings there and goon in the supreme court, 
and to this witness agreed. Not a word was said in that discussion 
at that time about vacating the judgment in the marine court, or 
anvthing to that effect, that witness remembered. He was sure there 
Was not, 

The question was whether witness would consent to discontinue 
the proceedings then going on in the marine court. The result was 
they went on in supreme court. At that time witness gave an oral 
consent to suspend or discontiue proceedings in the other court; 
Was positive that nothing was said about vacating the judgment; 
familiar with the pleadings in the action in the supreme court, and 
knew that the complaint set up the marine court judgment as a 
reason Why the supreme court action should be sustained. -At no 
time before Judge Van Brunt did witness consent to vacate the judg- 
ment, and this for two reasons: One, that witness was not asked to 
do it; another, that it was very important to the pending supreme 
court action. Witness had no recollection of signing any written 
stipulation or consent at that time before Judge Van Brunt either to 
vacate the marine court Judgment or to discontinue any proceedings 
In that action. The trial was not suspended to allow preparation of 
written stipulation. Subsequently a written stipulation was sub- 
mitted to him, which he lad seen in court that dav and which he 
referred to Mr. Jolin Chetwood, the attorney for Wilson and Perry, 
In Whose employment he was at that time, and who refused. to 
slgh tt. 


1385 On ecross-examination witness testified : 


The stipulations proposed were handed to him first from Mr, 
Hill’s office some time after the trial. Witness never signed any 
stipulations that he recollects, and certainly hever signed any agree- 
ment to vacate any judgement , was Hever asked ice do it. excep or 
unless it is called asking to have sent the stipulation to him with 
the words inserted to Vacate the judgment rendered, 

Hleard of a motion Vvears afterwards to vacate the judgment in the 
marine court. The trial before Judge Van Brunt was in the winter 
of IS74. Thetwo stipulations were handed to him years ago, about a 
week after the trial; has seen them in court since the trial here be- 
gan; shown him by Mr. John Chetwood among the papers; is not 
now with him; never received or heard of any costs on discontinu- 
ance of the marine court actions being colleeted. Judge Van Brunt 
did not, to his knowledge, ask what we were doing in a court of 
equity when we had our remedy at law. The judge did not say that 
he would not go on with the case while two suits at law were pend- 
Ing. He asked how the action stood in which judgment was ren- 
dered. Witness told him it Was on appeal, Ile said while that was 
pending he would not go on; we would have to get rid of that ap- 
peal, or something to that effect—to stay or discontinue the appeal— 
and witness did agree to discontinue, and the trial proceeded. 

On redirect examination witness testified that he argued the case 
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on appeal from Judge Van Brunt to the general term, and that one 
of the points submitted on that argument was that “the defendant 
brought anaction In the marine court for the second month’s 
156 rent against the plamtill, Wilson, Which action was tried be- 
fore Judge Alker and a jury, who found a verdict for the 
defendant there, one of che present plaimtitls.” And vext: “It will 
be seen that the issue of fraud was distinetly passed Upolr in this 
trial in the marine court in favor of this plaintiff. It was also 
passed upon in the same manner, but less direetly, on this trial.” 

Defendant ealled Hexrny M. WALKER as a witness, who, being 
sworn, testified that he was an attorney-at-law and knew the parties 
to the action; was a witness In the marine court trial, and was pres- 
ent at the trial before Judge Van Brant. The judge seemed to ob- 
ject to the trial going on, beeause the marine court suit was then 
pending, and that the then pending proceedings In the marine court 
should be discontinued, Not a word was said about the judgment 
Which had been recovered inv the marine court. Mr. (‘hetwood 
stated that an appeal was pending in the marine court, and then 
Judge Van Brunt said in effect that be wouldn't allow the trial to go 
qT) til] the ‘Uppy al proceeding ih) the marine court was discontinued, 
Witness did not remember any suspension of the trial Lo enable 
counsel to prepare any W ritten stipulations or consents, 

On cross-examination witness testified that Judge Van Brunt’s 
decision was either that they should finish up the suit mn the marine 
court or that the pending proceedings in the marine court should 
be discontinued ; knows that Mr. [hill spoke to Mr. Chetwood right 
in tlre middle of his argument. 


137 Joun Cuerwoop, called as a witness for defendant, testified 
that he Was ah attorne v-at-law anil the ahlorney of record of 
defendant in this aetion and in the various aetions in the marine 
and SUpPeme Courts: Was. not preset tit the trials: first saw the 
stipulations produced in evidence here, and sIvned by Mr. Till SOME 
time after the trial 1) the SUp Pere COUTL: does het distinetly rt col- 
lect who presented it to him, but his impression is his brother, and 
he presumes at his own office; it was submitted to him as a stipula- 
tion that had been proposed from the other side: he looked at it 
carefully, ana prere mptorily refused to sv or have signed any such 
pred yn r. lL} (’. Chetwood, his brothe ce who tried the actions, Was chl- 
ploved in witness's office at a salary, and was sent to try the actions; 
he hever Was a pearcrir ror Interested 11) the business ot the othiee, 


Htexrny M. Watker was reealled, and testified that he was present 
throughout Mr. Chetwood’s opening in the supreme court, and sat 
by his side, and there was no suspension of trial to enable coun- 
sel to prepare written stipulations, 

After which the trial proceeded. 
bos The COLLS hor the li it nelant asked the court to hold and 
decide that the judgement recovered in the marine Court, 
Which had been given in evidence, was a bar to the recovery of the 
plarntit® in this action. 
The court refused so to hold and decide, but did hold and decide 
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that the judgment was not a bar except as to the recovery of the 
$450, being the first month’s rent, with interest from December Ist, 
S74, and that said judgment never having been vacated, and being 
an existing and unvacated judgment of the marine court, was a bar 
to the recovery of so much ot plaintiff's demand iis related to said 
month’s rent: to which decision and ruling the counsel for defend- 
ant then and there duly excepted. 

The counsel for the defendant then asked the court to hold and 
decide that the possession of the house in question that Mrs. Deen 

took in April, S74, dispossessed Mrs. Perry, and that Mrs. 
13? Perry, if accountable, was not accountable for the rent after 
such possession Wis take lh. 

The court refused so to hold and decide; whereupon counsel for 
defendant then and there duly excepted. 

The counse! for the dete ndant re cpu sted the court to submit the 
question to the Jury whether or not the possession then taken by 
Mrs. ie 1} did not ih and of itself GISpPOssess Mrs. ix rry. 

Thi court refused to submit such (juestion to the jury : whereupon 
counsel for the defendant then and there duly excepted. 

The counsel for the defi ndant frirthe . 7 quest a the eourt to sub- 
mit to the jury the question whether or not John Burns was In pos- 
session of the house in question under Mrs. Perry after the execution 
of the lease ana Uy) to the time plarmtitt cere rec into possession, its 
ciaimed by her, in April, 1S74. 

The court refused to submit such question to the jury 
140 = =and counsel for defendant then and there duly excepted. 

Che counsel for the defendant then asked the court to hold 
and decide that the possession of the premises in question, as taken 
by Mrs. Deen in April, IS74, was an ouster or eviction of Mrs. Perry, 
and that Mrs. Deen could not recover for rent accruing or becom 
due under the lease after such ouster or eviction took place. 

The eourt re fused sO tO hold ana decide, and the defendant’s 
counsel then and there duly excepted 

The counsel for the defendant turther asked the court to submit 
to the jury the ue stion whether or not the POSssesslon of the preti- 
ises taken by Mrs. Deen in April, IS74, was not an ouster or evie- 
tion of Mrs. Perry. 

The court refused tosubmit such question tothe jury; whereupon 
COUN e| for the deft relat thy nh ana thie re duly CX Ct pted., 

The defendants COULiS¢ also uske d the court to charge the 
141 jury that. Inasmuch as Mrs. Deen took possession of the house 

and furniture In question and rented the house without the 
furniture afterwards, the amount that she thus received for such 
house alone is not the amount to be deducted or allowed to Mr. Wil- 
son in determining the verdict. On the contrary, Mr. Wilson ts en- 
titled to be allowed in this action as a counter-claim whatever sum 
the said house, together with the furniture, would have rented 
for. 

The eourt refus d 30 10 chara : and def ndant’s counsel then and 
there duly except dl. 

The counsel for the defendant further requested the court to charge 
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that it was the duty of Mrs. Deen to rent the house and furniture as 
il whole, in order that the amount to be eredited Lo Mr. Wilson be 
properly determined, , 
The court refused so to charge, and the counsel for the defendant 
then and there duly ( xcepted., ° 
The counsel for defendant further requested the court to 
142 hold and det rime thst if was ineumbent Upon Mrs. Deen 
to prove what the rental value of the furniture was in the 
house aside from the rental of the house itself in order that the jury 
might determin the amount which sh would be entitled to recover 
in the action. 
The court refused so to hold and determine, and the eounsel for 
defendant then and there duly excepted, 


The counsel for defendant also asked the court to submit the ques- 
tion to the jury under the evidence to determine what would be the 
Proper amount to be eredited to Mr. Wilson as rental for the prop- 
erty. 

The court refused to submit such question to the jury upon the 
ground that there was no evidence In the case upon this point, and 
defendant’s counsel then and there duly excepted. 


| Ss is Th eourt having held threat, as matter of law, the marine 
court judgment was an existing and unvacated judgment, and 
that therefore the dinounht of the first months rent should he 
deducted from the plaintiffs claim, and there being no further 
question of fact in the case for the jury LO puss Upor, directed the 
jury to find and the jury found a verdiet under said direction for 
plaintiff in the sum of S12,026.89, 
To which direetion of the court the defendant's counsel then and 
there duly excepted. 


And inasmuch as the said several matters do not appear by the 
record the defendant's counsel re quested the jidyve of suid court to 
allow and sign this bill of exceptions, and the said judge did, in 
pursuance of said request and of the statutes in sueh case provided, 
so allow and sign this bill of exceptions, containing in substance 
the whole of the testimony and evidence in said cduse at and during 

the term of this court aforesaid, to wit, at the April term of 
144 9 said court, A. D. 1585. 
(Signed) N. SHIPMAN, [t.8.] 
Judge. 


Mndorsed: U.S. cireuit court, south’n distriet N. Y. Ann Maria 


Deen, plaratil, against William M. Wilson. defendant. Bill of ex. 


ceptions. John Chetwood, def't’s att'v, l4o Br’dway, N. Y. U.S. 
eireuit court. Filed Sx }). Si, ISS5. Timothy Giriftith, clerk. Filed 
nune pro, tune as of Mav 16, 1883. pursuant to order on file. (S‘o'd) 


T. G., el’k, by 'T. 
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Aww Marra Deen vs. Wtttram M. WILson. 


It is hereby ordered that the bill of exceptions as allowed and 
signed by me be tiled nune pro func as of the 16th day of May, A. D. 
ISS33. 

Dated Sept. 25th, 1883. 


(S'g-d) N. SHIPMAN, Judge. 


(Endorsed:) U: S. eireuit court, south’n dist. N. Y. Ann Maria 
Deen vs. Wm. M. Wilson. Order that bill of exceptions be filed 
wut pro fine. Jobn Chetwood. atts [for] def ’t. 


(Further endorsed :) U.S. cireuit court. Filed Oct. 1, 1883. Tim- 
othy Griffith, clerk. 


Bond hoy Damaades and f oats. 


146 Cireuit Court of the United States of America forthe Southern 
District of New York. in the Seeond Cireuit. 


ANN Mania Deen, Plaintiff, 
is 


Winttiam M. Wutrsox, Defendant. 


Know all men by these presents that we, William M. Wilson, of 7 
St. Luke’s Place, New York city, and Charles Pf. Ilunter, of 3548 West 
| bth) street, in) said city, are hie le] ariel firmly boone unto the above- 
named Ann Maria Deen 1) thie stim Of tw Hty five thousand dollars, 
to Le paid to the site Ann Maria ay en: for the privinent of which, 
well and truly to be made, we bind ourselves and each of us, our 
and each of our hie Irs, CXecutlors, ane sclministrators, jointly and scy- 
erally, firmly by these presents. 

Sealed with our seals and date d the first day of October. in the 
vear of our Lord one thousand eight hundred and eighty-three. 

\\ he reas the above-named William \l Wilson hes prosecuted il 
writ of error to the Supreme Court of the United States to reverse 
the judgment rendered n the above- ntitled suit by the judge ot 
the circuit court of the United States for the sonthern district of 
New York, in the second circuit: 

Now. therefore, the condition of t] ls obligation is such that if the 
above-named William M. Wilson shall prosecute his writ to effeet 
and answer all damages and costs if he fail to make his plea good, 
then this obligation shall be void; otherwise the same shall be and 
remain in full force and virtue. ° 

W. M. WILSON. [n. 8. 
CHARLES T. HUNTER. | L. Ss. | 


Sealed and delivered and taken and acknowledged this first day 
of October, 1883, before me— 
(S'e'd) ADAM GOs, 
Notary Public, N. Y. Co. 
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147 | Mndorsed : | [(" S eireuit court. Ann Maria Deen rs. Wil- 


lin Ml. Wilson. Bone for danges ied COsts On writ of 


error. John (‘hetwood, att y | for | det t, I-bo broadway, ee a city. 
U.S. cireuit court. Filed Oct. 6, 1885. Timothy Griffith, clerk. 


Unirep STATES OF AMERICA, . 
Nouthe Val District of AY, ‘yf York. } 


Charles ie [funter. by ne duly SWOTT), does depose and say's that he 
isthe surety named in and whoexeeuted the foregoing bond; that he 
is worth the sum of one hundred thousand dollars over and above all 
his just debts and liabilities, and that he isa resident and frochuldes 
Within the southern d strict of New York 


(Sod) CHARLES T. HUNTER. 


Sworn to this first day of October, A. D. 1883, before —— 
PSEAL. | (S'o'd) | ADAM GOS, 
Notary Public NN. 7. Co. 


Approved and taken this October 4th, A. D. 1885, by— 
(S'od) N. SHIPMAN, Judge. 


14S) The United States of America to Ann Maria Deen, Greeting: 

You are hye reby cited and sclmonishi 7 la) be and cLpoyp aratoa Su- 
preme Court of the United States to be holden at the city of Wash- 
Inetow on the fourth Monday of October, A. D. eighteen hundred 
and eighty-three, pursuant to the writ of error filed in the office of 
the clerk of the cireuit court of the United States for the southern 
district of New York, 11 the -econad erreult, where William \l. 
Wilson is plaintiff in error and.wou, the said Ann Maria Deen, are 
defendant in crror, to show eause, i any there be. w liv the judgement 
rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should net be corrected, and why speedy justice 
should hot be done to the parties 1) that behalf, 

Witness the llonorabl Morrison WW Waite, Chir f Justice of the 
Supreme Court of the United States, this fourth (4th) day of Octo- 
ber, A. |). { lorlites | nndred and ( ivhtyv-three. 

N. SHIPMAN, 
Acting as Odie of thie Jl diy x of thi, ( ir nial ¢ auyt of thie 
U.N. for the Southern District of New York. . 


lf) = =Sournern District or New York, ss: 
On this fifth day of October, A.D. 1885, before me personally ap- 


peared Adam: Cos, to ine personally known, who, being by me duly 


sworn. on his oath did depose and sav that on the fifth dav of 


October, A. D. 1885, he served the within citation on Messrs. Jas. kK. 
Hill, Wing and Shoudy, the attorneys of record for Ann Maria Deen, 
the within-named defendant in error, by delivering to and leaving 
with James K. Hill, Esquire (to deponent known to be a member 
of the said firm of Jas. IX. Hall. Wing and Shoudy), personally a 


| 
| 
. 
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WILLIAM MILNE, EXECUTOR, &C., VS. ANN MARIA DEEN. 4 


true copy of the said citation, and exhibiting to him the within 
riginal at their office in No. 45 William street. New York eitvy. 
ADAM GOS. 


Subseribed and sworn to before me this 6th dav of October. A. D. 
ISS3 

Seal Henry 1. Thornton, Notary Pubtic, New York County 

HENRY Ll. THORNTON, 
Notary Public (No. 69), Th and founty of New York. 

| Endorsed :]| U.S. Supreme Court. William M. Wilson, plaintiff 
in error, vs. Ann Maria Deen, defendant in error. Citation. Jobn 
Chetwood, att'v [for] pltth in error, 145 Broadway, N. Y. city. 
PStampod:] U.S. cireuit court. Filed Oct. 6, 1885. Timothy Grif- 
fith. clerk 


Endorsed on cover: S. New York C.C. U.S. No. ISO. William 
VMiilne. executor of Willtam M. Wilson. deceased. plaintiff in error, 
Ann Maria Deen Filed 25rd Oetober. 1SS5 
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SUPREME COURT OF THE UNITED STATES, 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


WILLIAM MILNE, AS EXECUTOR, &c., OF WILLIAM M. 
WILSON, DECEASED, PLAINTIFF IN| ERROR, 


is. 


ANN MARIA DEEN. 
BRIEF FOR PLAINTIFF IN ERROR. 


JOHN CLINTON GRAY, 
EDWARD C. PERKINS, 


Of Counsel, 


Se ene 


eS 


IN THE 


Supreme Court 


OF THE UNITED STATES. 


Winttram MILNE, as Executor of 
the last Will and Testament of 
Winttiam M. Witnson, deceased, 

Plaintiff in Error, 


rs. 


ANN Mania DEEN, 
Defendant in Error. 


In crror to the Circuit Court of the United States for 
the Southern District of New York. 


Brief for Plaintiff in Error. 
STATEMENT. 


The action below was brought by Ann Maria Deen, 
the defendant in error, against William M. Wilson, the 
testator of the plaintiff in error, to recover against bim 
as surety, a sum alleged to be due by way of rent ona 
lease made by the said Ann Maria Deen to one Mary 
C. C. Perry, of the house No. 4 East Thirtieth street, 
in New York City. 

The complaint alleged the making of a lease of the 


house, with the furniture therein, for two years and ten 
months from the first day of December, 1873 at the 
rentof four hundred and tifty dollars a month, payable 
in advanee, with a clause of re-entry incase @f default 
in the payment of rent, orin any of the covenants In 
the lease (Record, original page 13), \t also alleged 
the execution by the testator of the plaintiff in error of 
an instrament under seal, whereby he guaranteed the 
pavinent of the rentandg the performance of the cove- 
nants contained in the lense on the part of the lessee 
ip. 45). It alleged that no rent had been paid, 
except that for the first month (7. 7); that at some 
time in or after the month of December, I873, the 
said Perry ceased to occupy the premises as a dwelling- 
house, and abandoned the same (p. 8); that the 
house and furniture were greatly damaged by such 
abandonment, and that afterwards, and on or about the 
first day of December, 1874, the plaintiff, after notice 
to the said Perry, and for the purpose of protecting the 
property and preventing further injury, proceeded to 
rent the said premises on account of the said Perry for 
the sumoof three hundred dollars per month, for the 
remainder of the term, that being the highest obtain- 
able rent (p. 9). That there was due for rent on the 
said lease up to December Ist, 1874, the sum of five 
thousand four hundred dollars, and interest, and for 
rent after December Ist, 1874, after crediting the defen- 
dant with the amount eollected from the new tenant, 
a balance of three thousand one hundred and fifty 
dollars. Judgment was demanded for the aggregate 
of these sums (/). [t/), ? 

The answer (7. /7), among other things, contained 
denials of the allegations as to the abandonment of the 
premises by Mrs. Perry, and the notice to her of the in- 
tention of the defendant in error to resume possession, 
and of the allegation as to theamount due (p. 22), and, 
fora separate defense, allaged (p. 22) that in Decem- 
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ber, 1873, the plaintif! brought an action in the Marine 
Court of the city of New York against the defendant, 
for the rent of the same premises for the month of De- 
cember, 1873, and that the defendant ** recovered judg- 
“ment against the plaintiff therein, duly given upon 
‘the merits thereof in said action, and for the costs of 
** the said action.”’ 

Upon the trial, the plaintiff below, after putting in 
evidence the lense ana 2uaranty aforesaid (p ee bh proved 
the service tipron Mrs. Perry (Lut nol mpon Mr. Wilson x 
on Mareh 27th, 1874, of a letter dated on that day inthe 
following terms (pp. 3/, 37): 


‘* Dear sir. 


‘As Mrs. Perry appears to have abandoned the 
* house No. 4 East 30th street to the man John, and 1 
‘aminformed that there is great danger of the furni- 
‘* ture being Injured, removed and lost, | shall, in order 
** to protect the properly, take possession of the pretmn- 
‘ises on the Ist day of April next and rent them for 
‘*the remainder of the term on her account, and look 
‘to her and you for any deficiency in rent and ex- 
‘* penses of reletting, as well as for all damages that | 
‘*may have sustained by reason of the loss of or injury 
‘to the furniture up to that date. If you haveany ob- 
‘jection to my taking possession of the premises, be 
‘* kind enough to inform me by letter, addressed to the 
‘care of James K. Hill, 62 Wall street, New York 
** City. | 

‘* Yours, ete., 


(Signed) “A. M. DEEN.” 


Plaintiff then proved that she signed the foregoing 
letter. and eaused it to be served, in consequence of in- 
formation which she had received as to the manner in 
which the house was being occupied (p. 36); that she 


afterwards took jiossession of the premises on April 
20th, IsT4 Op. 7) ye that she found there a man named 
John Burns who was with Mrs. Perry when she took 
possession of the house, and had assisted Mrs.’ Perry 
in bringing her things in, and who was never employed 
by Mrs. Deen in any way (pp. #7, 45) ¢ that she made 
every effort to let the premises and sueceeded in rent- 
ine them on the first of December, 1874, toa Mr. Sher- 
iin, 

The lease to Mr. Sherman was given in evidence ( p. 
9), [tis a lease by the defendant in error, dated No. 
vember 27th, 1874, of the premises in question, without 
furniture, exeept mirrors and gas fixtures, for two 
vears and five months, from the first of December, 1874, 
at thirty-six hundred dollars a year, payable in- half- 
yearly payments in advance; otherwise substantially 
the same as the lease from Deen to Perry. 

Plaintiff further testified that she received no an- 
swer from Mrs. Perry or Mr. Wilson to her notice of 
Mareh 27th, 1874 (p. 44). 

Plaintifl below then ealled Samuel D. Burehard, who 
testified, under objection, that in March, 1874, he was 
passing by the premises in question in the evening ; 
that the door Was Open and there were three or four 
females on the stoop and on the steps who invited him 
to ‘S walk in and have a good time” that the language 
addressed to him was improper and such as would not 
have been used by ladies, and that he communicated 
the fuet to Mrs. Deen (p. 55), 

The plaintil, after proving the balance due to her to 
be 812,732.27, then rested ( p. 59), 

The defendant having first offered certain evidence 
not material to our assignments of error, put in evi- 
denee the entry in the Judgment Book of the Marine 
Court of the judgment in the aforesaid action, and also 
the judgment roll therein containing the summons and 
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complaint, the answer, minutes of verdiet for the de- 
fendant and judgment in favor of the defendant for 
costs (pp. 68. 7@ ) 

The complaint is upon the same lease as that upon 
which this action is brought, and is for rent for the 
month beginning on the first day of December, 1873. 

The answer sets up that On orabont the 29th day 

‘Sof Octaber, 1873. the plaintiff, by false and frandu- 
‘Jent statements, obtained the signature of Mary C. C, 
‘Perry, and of this defendant, to a paper purporting 
‘to bea lease of the premises described in the com- 
‘*plaint; that the said Marry C. C. Perry and this de- 
‘*fendant were both misled by the said false represen- 
‘tations, and that said Mary C. C. Perry and this de- 
‘fendant were induced by their belief in the truth 
‘Sof such representations to sign the said paper.” 
It was then admitted of record by counsel for the 
plaintiff below, that **theonly issue tried in that aetion,”’ 
inthe Marine Court, “was that of fraud in procuring the 
‘lease ; that there was noissue as to the payment of the 
‘rent, or as tothe delivery of thelease’’ (p. 77). The de- 
fendant then rested. 

The plaintiff's counsel also offered in evidence a no- 
tice of appeal from the judgment in favor of the defend- 
ant in the suit of Deen against Wilson, in the Marine 
Court, dated March 13th, 1874 (¢ p. 727). 

The testimony being closed, counsel for defendant be- 
low moved to dismiss the complaint, on the ground 
that the judgment in the Marine Court was a bar to 
this action. The motion was denied under exception 
by the defendant ( p. 722). 

The Court, after refusing to make certain rulings re- 
quested by counsel for the defendant below, and to sub- 
submit certain questions to the jury as requested by 
the defendant, whieh refusals are more fully set forth 
in our assignments of error, directed a verdict in favor 


Of the plaintiff for 812,026.80, being the full amount 
claimed, less the amount of the rent for the month of 
December, 1883, to which direction defendant duly ex-’ 
cepted (pa. 1p). 

Thereafter the defendant below duly procured the 
settlement of this bill of eXceptions, anal sued out the 
present writ of error to this Court. 

The original plainti? in error, William M. Wilson, 
died in April, [ss4, and the present plaintiff in’ error, 
having been appointed his executor, voluntarily came 
In, and was admitted a party to this suitin his place. 


ASSIGNMENT OF ERRORS. 


First.—The Court below erred in granting the motion 
of counsel for plaintil? below, ‘Sthat the Court direct 
‘the jury to find a verdict for the plaintiff for the sum 


‘of $12,026.89." 


Second.—The Court below erred in denying the mo- 
tion of counsel for defendant below, that ‘* The jury 
“ be direeted to find a verdict for the defendant.” 


Third.——Vhe Court below erred in refusing the request 
of counsel for the defendant, **to hold and decide that 
‘the judgment recovered in the Marine Court, which 
‘had been given in evidence, was a bar to the recovery 
‘of the plaintiff in this action,’ and in holding and de- 
ciding contrary to the said request, ‘‘that the judg- 
‘ment was not a bar except'as to the recovery of the 
** $450, being the first month’s rent, with interest from 
* December Ist, 1874." 


Fourth.—The Court below errred in refusing the re- 
quest of counsel for defendant, that it hold and decide 
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‘that the possession of the ho isin q iestion that Mrs, 
* Deen took in’ April, 1874, dispossessed Mrs. Perry, 
‘and that Mrs. Perry, if accountable, was not aeeount- 
‘able for the rent after such possession was taken.”’ 
Fifth.—The Court below erred in refusing the request 
of counsel for the defendant, ** that it submit the ques- 
“tion to the jury, whether or not the possession then 
‘taken by Mrs. Deen did not in and of itself dispossess 
‘* Mrs. Perry.”’ 


Siath.—The Court below erred in refusing the request 
of counsel for the defendant, that it ** submit to the 
‘jury the question, whether or not John Burns was in 
** possession of the house in question under Mrs. Perry 
‘‘after the execution of the lease, and up to the time 
* plaintiff entered into possession as claimed by her in 
‘ April, 1874." 


Serenth.—The Court below erred in refusing the re- 
quest of counsel for the defendant, that it ** hold and 
* decide that the possession of the premises in question 
‘‘as taken by Mrs. Deen, in April, 1874, was an onster 
‘or eviction of Mrs. Perry, and that Mrs. Deen could 
‘* not recover for rent aceruing or becoming due under 
‘the lease after such ouster or eviction took place.”’ 


Eighth.—The Court below erred in refusing the re- 
quest of counsel for the defendant, that it ** submit to 
‘‘ the jury the question, whether or not the possession 
‘of the -premises taken by Mrs. Deen, in April, 1874, 
‘* was not an ouster or eviction of Mrs. Perry.”’ 


POINTS. 
First. 


THE PLAINTIFF IN ERROR ESTABLISHED A COMPLETE 
DEFENSE TO THE ACTION IN THE CircUIT COURT, BY 
PROVING THAT HE HAD RECOVERED JUDGMENT IN THE 
NMIARINE Courr ON AN ISSUE AS TO THE VALIDITY OF 


THE LEASE, 


It appeared on the trial below, from the judgment 
roll of the action in the Marine Court (original pages 
G? and 6S of Record), that the action was between the 
same parties, Was brought to recover rent under the 
same lease for the month of December, 1873 (a part of 
the very demand in this aetion), and that the only de 
fence, besides a general denial, was that the plaintiff, 
‘hi false and fraudule ve PEpPrest nlations,” indueed 
the defendant, and Mrs. Perry, the lessee, to sign the 
lease; that they were ‘* both misled by the said false 
representations,’ and **were induced by their belief 
in the truth of such representations to sign the said 
paper" (p. 77). | 


It was admitted on the trial (p. 77) that ** the only 
‘issue tried in that action was that of fraud in pro- 
‘Securing the lease.”’ 


This proof brought the defendant's case even within 
the narrow limits of such a rule as would restrict the 
effect of a judgment, ina subsequent action on a differ- 
ent demand, to matters actually litigated and deter- 
mined in the former suit. | 


Cromwell vs. County of Sac, 94 U.S., 351. 
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And the case at bar cannot be distinguished from 
Lumber Co. vs. Bucehtel. 101 U.. S., 638. 
Beloit vs. Morgan, 7 Wall, 621. 
Glardner vs. Buckhee. 8 Cow. (N. Y.) 1290. 
Bouchaud vs. Diaz, 38 Den. (N. Y.), 243. 


We doubt if mere conjecture could lead this Court to 
form a plausible theory of the method by which the 
learned Judge below, having held ( p. 743) that * the. 
“judgment in the Marine Court was an existing and un- 
“vacated Judgment ; and that it barred the plaintiff 
‘* from anv recovery for rent for December, 'o7n.”" ePs- 
caped the conclusion that it also barred her from reecov- 
ering the remainder of her demand. 

Asa matter of fact, we understand his opinion to 
have gone upon the ground that in so far as the suit 
below was pon’ a different demand under the lease 
from that upon which the judgment was recovered, that 
judgment was not a bar, but only established the truth 
of the evidence upon which the judgment rested ; that 
it was not proof of frand, but only’of the facts there 
held to have amounted to fraud. 

Having learned that in another suit in the State Sn- 


preme Court, between these same parties, the Court of 


Appeals had reversed a judgment declaring the lease in 
question to be void for frand, and had ordered a new 
trial, on the ground that the facts there fonnd were not 
of a character to avoid the lease for fraud, the learned 
Judge assumed (for there was no evidence, as the 
record shows, on the point) that the verdict in the 
Marine Court was upon the same evidence as that offered 
in the Supreme Court; and he held that the judgment 
on that verdict, being merely proof of facts insufficient 
to avoid the lease, was itself nnavailing to avoid it. 


1, This assumption as to the facts was absolutely un- 
founded. There was no evidence as to the faets found 
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in the Marine Court, exeept the admission of counsel 
that the only issue tried there was whether the lease 
was procured by fraud. 


2. But no support can be found for the -proposition 
that where the new suit is ona new demand the prior 
judgment only settles the faets litigated, and leaves 
open to attack the legal eonelusions from those facts on 
which the judgement rested, 

The Courts have mace no distinetion, in applying the 
rule of ves adjudicata, between a suit on the same and 
one onan new demand, as to matters actually litigated 
and determined in the prior suit. 

The whole subject Wis considered at vreat length in 
Cromivell vs. County of Sac, ubi supra, and as the re- 
sult of that discussion it appears that the only differ- 
ence made between those two classes of cases, 18 where, 
in the new suit, itis sought to preclude a party as to 
matters which might have been, but were not, litigated 
in the prior suit. Neither that exception, nor the rea. 
sons given for it, can be applied to this case. 

‘The general rule applicable here, is that the judg- 
‘ment of a Court of concurrent jurisdiction, directly 
‘“upon the point, is as a plea, a bar, or as evidence, con- 
‘clusive, between the same parties, upon the same 
‘* matter, directly in question in another Court : 

Per Dr Grey, C. J., in Duchess of King- 
slon’s Case, 20 How. St. Pr., 538. 


“ When a particular confrorersy’’ has been tried 
and determined, and resulted ina final judgment, * it 
‘will be considered as having sedl/ed that matter as to 
‘all future actions between the parties.” 

Per Netson, J., in Packet Co. vs. Sickles, 5 
Wall., 572. 


‘** The jndgment of a Court of competent jurisdiction 
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npon a question directly at issue between parties, un- 

** Jess reversed, forever concludes and eSLOPS all parties 

“to the action and those in privity with them, from 

“is questioning its ACOUTACH OF justice in another ae- 

“te. 

Per Wrsrprook, J., in People vs. Slephens, 
51 How. Pr., 235. 


‘Whether it was rightly or wrongly decided, is a 
‘question that cannot be raised in this action—even if 
** the decision was wrong, it does not impair the effect 
‘* of the former judgment asa bar to the right to raise 
* the same question.” 

Per Minter, J., in Griffin vs. Long Island 
City, 102 N. Y., 449. 


And we are not left simply to the natural inference 
to be drawn from such comprehensive language as this, 
for the rule has repeatedly been applied where the 
question determined in the former suit, and sought to 
be raised again in the new suit, was purely a question 


of law. 


Tioga R. R. Co. vs. Blossburg, &e., RB. R. 
Co., 20 Wall., 137. 

Pray vs. Heqeman, 98 N. ¥.,. Sol. 

Lorillard vs. Clyde, 99 N. Y., 196, 201. 

Collier vs. Walters, L. R., 17 Q. B. D., 


252, 266. 


It applies where the judgment set up as a bar was 
rendered on demurrer. 
Goodrich vs. The City of Chicago, 5 Wall., 
D566. 
People vs. Stephens, 51 How. Pr., 235, 
ore. Fe i. Bu Get 
Bouchaud vs. Diaz, ubi supra. 


re 


And where the judgment was rendered on a special 
verdict, 
Birckhead vs. Brown, 5 Sandf. Ch., 141. 


Second. 


THE RE-TAKING OF POSSESSION OF TILE DEMISED PREM- 
ISES BY THE DEFENDANT IN) ERROR WAS EITHER AN 
EVICTION OF THE TENANT OR AN ENFORCEMENT OF 
THE LANDLORD'S RIGHT OF RE-ENTRY FOR BREACH OF 
THE CONDITION TO PAY RENT, AND THE RENT FOR THE 
REMAINDER OF THE TERM WAS EITHER SUSPENDED BY 
THE EVICTION OR EXTINGUISHED BY THE RE-ENTRY. 


I. 


A. The defendant in error claims that she was en- 
titled to enter, without terminating the lease, because 
her tenant had abandoned the premises. 

suteven if the tenant had abandoned the premises, 
this would give the landlord no right to re-enter or to 
take possession, 

Day vs. Watson, 8 Mich., 585. 
Rice vs. Dudley, 65 Ala., 68. 


There was, however, a complete failure to show any 
abandonment by Mrs. Perry ; the result of the attempt 
to prove it, was to show by the unimpeachable testi- 
mony of Mrs. Deen herself, that when she took posses- 
sion she found the tenant's own servant in occupation 
(pp. o7 and 15), 


The evidence of the Rev. Mr. Burehard did not show 
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or tend to show that there was an abandonment ; the 
persons whom he saw may have been there by license 
or permission of the tenant and their character is not 
material to the question. Burt if the tendency of this 
testimony was otherwise, it was overcome by proof that 
the servant John was in possession when defendant in 
error re-eniered., 


B. Defendant in error claims that she was authorized 
to re-enter, and still treat the lease as subsisting, because, 
on March 27th. 1874, she wrote na letter fo Mr. Wilson 
(which was served on Mrs. Perry, but not on him), 
stating that she intended, as Mrs. Perry had abandoned 
the premises, to re enter and re-let them on Mrs. Perry's 
account ; to which letter she received no answer (p. 57). 


1. The letter was not to Mrs. Perry ; it begins ‘* Dear 
sir,’ and its first words are ‘‘As Mrs. Perry seems to 
‘* have abandoned possession ;°° therefore no assent or 
estoppel can be worked out from Mrs. Perry’s silence. 


2. The letter does not ask for Mrs. Perry's assent or 
dissent. It states that Mrs. Perry “Shas abandoned 
‘‘the premises to the man John’’ and assumes the 
right to take possession and re-let the premises for ae- 
count of the lessee and her surety. It is not a proposal, 
but an assertion of right. If, as we have already ar- 
gued, the assumed right did not exist, Mrs. Perry's 
mere silence was not sufficient to confer it. 


3. Even if the letter can be treated as a proposal to 
Mrs. Perry. it was a proposal to vary the legal situation 
of the parties under the contract. Mrs. Perry was 
under no obligation to answer such a proposition one 
way or the other, and therefore, she was not estopped 
or concluded by her silence. It stopped short of being 
an agreementastheassent of the other party is wanting. 
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Unless, then, the re-entry was) for, condition broken, 
it was iustified by no right of the landlord, and by no 
agreement with the tenant ; and’therefore it amounted 
foan eviction 

If the re-entry was for eondition broken, it worked a 
forfeiture and terminated all rights under the lease. 

Hall vs. Gould, 13 N. Y., 137. 

If there was an evietion the rent was suspended while 
the tenant remained out of possession, 

Coli Jdietdi VS, Morrill, 117 Mass.., 262. 
Christo) her vs. Austin, ii NN. _ oe 216, 
Shi apre sant vs Davis. vy Pai., 4s, 
Jones vs. Carter, 15 M. & W., 718. 
Lay VS. Weflson, whi) SUP, 

Rive vs. Dudley, ubi supra. 

Taylor's L. & T., § 377. 

And the result in either case would be the same, for 
the tenant never resumed possession, 


Third. 


lev THERE WAS NOT AN EVICTION OR FORFEITURE, AS 
WE HAVE ARGUED, IT MUST BE BECAUSE SOME AGREEMENT 
BETWEEN DEFENDANT IN ERROR AND Mrs, PERRY RE- 
SULTED FROM THE FACTS PROVED RELATING TO THE 
LETTER OF Marcu 277Tu. Ir It Is CONSIDERED THAT 
SUCH AN AGREEMENT WAS PROVED, THEN IT RESULTS 
THAT THE TESTATOR OF THE PLAINTIFF IN ERROR, AS 
SURETY, WAS THEREBY AT ONCE DISCHARGED. 


This would be true because another agreement than 


I 


the one on which the testator beeame surety would have 
been made, whieh varied the previous agreement, and 
which extended the time of payment of the rent. 

We, therefore, can invoke the familiar rule of law, 
thatany variation whatever of the agreement, to which 
the surety has not assented, will discharge him. 


I 


One of the terms of. the supposed agreement would 
have been, that Mis. Perry, instead of being liable for 
the full monthly rent, should only be liable for any de 
ficiency upon a re-letting. But, so longas the premises 
remained unocenpied, it eould not have been ascer- 
tained until the end of each month what the deficiency 
for that month would be, or whether there would be 
any, fori) would have been the duty of the defendant 
in error to rent them at any time during the month 
when she could find a tenant. The defendant in 
error, therefore, could not have sued Mrs, Perry for 
any month's rent, until that month was over; dud 
under the lease in suit the rent was payable in ad- 
vance. The effect of such an agreement, therefore, 
would have been to vary the original agreement, and to 
give time to the principal debtor, and therefore to re- 
lease the surety. 

Combe vs. Woolf, 1 M. & Seott, 247. 

Orme vs. Young, Holt N. P. C., 84. 

Liquidators, &e. vs. Liguidators, &e., 
R., 7 H. L., 348, 361. 

Horne vs. Bodwell, 5 Gray, 457. 

Greely vs. Dow. 2 Mete., 176. 

Rees vs. Berrington, 2 Ver. Jr., 540. 

Saiuel vs. Hlowarth, o Meriv., 273. 

Gahn vs. Niemcewiez, 11 Wend., 317. 


II. 


The supposed agreement, and the landlord’ s-re-entry 
there: der, would eonstitute a surrende! by operation 
of law; the obligation to pay rent would cease, and 
there would on'y remain an obligation of the tenant, 
arising out of the new agreement, to pay an untiqui- 
dated sum, for the payment of which the surety never 
hound himself 

Possession of the premises by the landlord is ineon- 
sistent with the continuance of the lense, and still more 
inconsistent is it, that the landlord should relet to 
another tenant. He‘ cannot at the same time have two 
‘original tenants holding under distinet, independent 
‘* leases’? (per Harris, P.J.,in Smith vs. Niven, 2 Barb., 
80). Re-entry, or re-letting to another tenant, by the 
consent or with the acquiescence of the tenant, consti- 
tutes a surrender by operation of law. 

Amory vs. Hannofsky, 117 Mass., 351. 
Hlanham vs. Sherinan, 114 Mass., 19, 23. 
Tualhot vs. Whipple, 127 /d., 242, 248. 
Davison VS, (rent, 1.2. X N.. 744. 
Thomas vs. Cook, 2B. & Ald... 119. 
Nickells vs. Atherstone f@ Q. B., 944. 


The obligation to pay the difference between the new 
rent and the old, or the whole until a new lease was 
made, would arise, not from the lease, but from the sup- 
posed agreement between the landlord and the tenant, 
No recovery could be had for it as rent. 

Hall vs. Gould, 13 N. Y., 187. 
Bain vs Clark, 10 Johns., 424. 


With the tenant's obligation wader the lease, there 
would also cease any obligation on the part, of the 
surety. There was clearly no guaranty on his part of 
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the performance of an agreement made without his 
knowledge or consent, on a surrender of the lease, and 
his guaranty cannot be extended to cover such a 
case. 


‘The liability of a snrety is not to be extended by 
‘implication beyond the terms of his contract. Zo 
“the eatent, in the manner, and under the cireum- 
* stances, pointed out in his obligation, he is bound, 
‘and no further, * * * He has a right to stand 
‘‘upon the very terms of his contract, and if he does 
‘not assent to any variation of it, and a variation is 
‘* made, it 1s fatal.” 

Per Story, J., in Aliller vs. Stewart, 9 
W heat., 630. 


Any variation from the original contract, made with- 
out the consent of the surety, will discharge him, 
“ The question does not turn upon the amount of dif- 
‘ference, but the question is, whether the contract 
‘ nerformed by the plaintiff, is the original contract to 
‘© which the defendant was a party.”’ 

Per Bay.rey, J., in Witcher vs. Fall, 5 B. 
& C., 269. 


See also 
Bacon vs. Chesney, 1 Stark, 192. 
Leeds vs. Dunn, 10 N. Y., 469, 477. 
Slewart vs MeKeen, 10 Exch., 675. 
Bonar vs. Me Donald, 3H. L. C., 226 
Glyn vs. Hertel, 8 Taunt., 208. 
Hone vs. Brunskill, 3 Q. D., 495. 
Phillips ve. Astling, 2 Taunt., 206, 
Pickles vs. Thornton, 33 L. T. R., 658. 
Smith vs. United States, 2 Wall., 219, 237. 
McMicken vs. Webb, 6 How., 292, 298. 


is 


Fourth. 


Tk JUDGMENT OF THE Crrevutr CouRT SHOULD BE 


REVERSED, AND THE CAUSE REMANDED, WITH DIREC- 


TIONS TO ENTER A JUDGMENT IN FAVOR OF THE 
PLAINTIFF IN ERROR. 
October Term, 1886. 
JOHN CLINTON GRAY, 
EDWARD C. PERKINS, 
Of Counsel. 


§n the Supreme € ourt of the ited States. 


WILLIAM MILNE, as Execrror or rue Last 
Wirt anp Testament or Writiram M. Wurisoyn. 


DECEASED, 
, re . \ . 
PiLaintrirr iN Error, © Vo. 189. 


is. 


ANN MARIA DEEN, 


DerenpDANT’ IN Exon. 


Bri a for Plaintifi vy hrroi an Leeply lo 1h) ef tor Detend- 


ant on ke rior. 


The general denial in the answer of * each and every 
allegation of. the complaint not herembefore admitted ” 
is sufficient, and includes a denial of the allegation in the 
complaint (p. o) that the tenant abandoned the premises. 

The only allegation of the complaint admitted is that as 
to “the residence of the plaimtiff and of himself (the de- 
fendant) and their citizenship, as stated in the complaimt ” 
Leecord, original page 17), and there is no ambiguity as to 


What is dented. This method of pleading has repeatedty 
been held proper and sufficient by the New York courts. 
Voungs v. Kent, 46 N. Y.. 673. 
Smith v. Gratz, 59 How. Pr... 274. : 
Allis v. Leonard, 46 N. Y., 688, fully reported in 22 
Alb. L. J., 28 
(ireenfield v. Ins. Co., AT N. Y., 480. 


There are numerous other adjudications im the New 
York courts on the pont, but we deem it Unnecessary to 
cite them, in view of the decision of this court upon the 
question in 

[eurley Vv. Grermidn werican [eank. 11] ‘is »., 21h. 


But however the matter may stand on the pleadings, it 
Wits proved hy the defendant in error he rselt that Mrs. Perry 
took possession on April Ist, and that when Mrs. Deen 
resumed POSSESSION she found Moers. Perry's servant in 
occupled, | 

Mrs. Deen testified (py. 45) : 


* | left the premises the first day of November, IS73. 
*“. Whom did vou leave mn possession then ? 

“A. Mrs. Perry. 

*(). Was she there personally r 

“A. Yes: she had this man John Burns with her, and 
he was the only one T found there when I took possession 


in April, 1874.” 
And at pre a * 


*Q. Whom did you tind in occupation of the premises ? 

‘A. Lfound aman there who was with Mrs. Perry when 
she took possession of the lhouse ; his name was John 
Burns. * * * Heeame withthem and with ther things 


and assisted in bringing them in.” 


In the answer of the defendant in error in the suit in the 
State Supreme Court she avers, under oath | Pp. 5). that Mrs. 
Perry took POSSESSION on October 20th, 1873, and * denies 
that the sanl Mary ©. C. Perry bas never had POSSESSLON 
of the said house, nor of the furniture therem.” — (p. %). 

The answer in the suit below carefully avoids the state- 
ment, which could not be made, because not true, that Mrs. 
Perry never entered into POSSESSION, Even if the allega- 
tions in the complaint in the suits in the Supreme Court 
were to be taken as evidenc to the contrary, the most the 
defendant in error could claim would be that there was a 
conflict of evidence on the pont, But if this is se, it was 
error for the court below to direct a verdict for the plain- 
tiff below, and the pont Is covered by our fifth, sixth, and 


elehth ussigninents of error. 


The judgment in the Marine Court was properly and 
sufticiently pleaded asa defence in this action, though not, 
perhaps, with the technical MecuUuracy required by the rules 
of common law pleading. The fact of the judgment was 
pleaded ais a complete defence to the action, and the plain- 
tiff was sufficiently informed by the answer of the nature 
of the defence. This is all that is required by the system 
of pleading, under the New York Code of Civil Procedure, 


when coupled with proper proo, 


“ The court nav, Upon the trial. or «af any other shige of 
th aehion, hetor OT atte pudament, in furtherance of 
justice, amd on such terms as it deems just, amend any 
PrOCESS, pleactine, or other proceeding ~~ ’ by in- 
serting an allegation material to the case: or, where the 
amendment does not change substantially the claim or de- 
fence, by confirming the pleading, or other proceeding, to 


the facts proved. And, 7 every stage of the action, the 


court mes? disregard an error 07 defect in the pleadings or 


other proceedings, which does not affect the substantial 
rights of the other party. 
New York Code (‘iy. Proc.. \ 493. 


As the objection, even if it is tenable, was not raised 
in the court below, smal, if there raised, could have been 
obviated by amendment, it is clear that it did not * affect 
the substantial rights of the other party,” and wvst be cis- 
regarded, 

But the judgment was admissible under the general ts- 


sue, and need not have been pleaded at all. 


We call the attention of the court to the fact that the 
Court of Appeals of the State did not, as might be inferred 
from a hasty perusal of the statement on page 8 of the 
brief of counsel for defendant in error, pass upon the de- 
fence setup inthe suit in the Marine Court, but upon that 
set up in an action brought by the lessee and surety in the 
Supreme Court, to obtain a cancellation of the lease in 
question, on the ground of fraud. The judgment rendered 
in the Marine Court was never before any appellate court 
for review, 

Neither ts it the case, as might be supposed from the 
statement mn the tAi/ pont, on page 16 of that brief, that 
any final judgment was rendered by the Court of Appeals. 
The court below had decided that the lease was void be- 
cause of the fraud practised in procuring it by the defend- 
ant im error here. Their decision was reversed and @ we 
rial ordered. 

Leecord, original page WV. 
Wilson ve. Dean, 74 N.Y... 531. 
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We waive any discussion suggested by the secoud point 
of the brief for defendant in error, 2S to whether proof of 
a stipulation discontinuing the action in the Marine Court, 
would avail to offset the effect of the judgment therein, 
as a bar to this action. The fact that such a stipulation, 
either oral or in writing, was made was distinctly denied 
by the witnesses for the defendant below. Mr. Bradbury 
Chetwood testified (pp. 154 ef sey.) that the only stipula- 
tion entered into was an oral one, and that it contemplated 
only the discontinuance of the appeal taken from that 
judgment, and Mr. H. M. Walker's testimony (p. 136) was 
to the same effect. | 

The statement at the foot of page 15 of the brief for 
defendant in error, that * the counterpart of the written 
consent, Which had been in the possession of the attorney 
of the defendant below for nine years, Was produced and 
put in evidence, cannot be characterized as candid. The 
attorney for the defendant below produced a document 
which, according to his testimony, was brought to his office 
sume time after the trial during which it was alleged that he 
erecuted it, with a request that he should sign it, which re- 
quest he refused. 

See his testimony at p. 137. 


If the evidence as to the making of a stipulation was 
material, it should have been submitted to the jury, for it 
was conflicting, and it was error for the court below to 
direct a verdict upon it. 


We must protest against the obvious impropriety of the 
statements of counsel for defendant in error, in their brief. 


’ 


as to what they allege to have occurred since the trial be- 
low in regard to the judgment in the Marine Court. New 
facts cannot, at this stage, be interpolated in the record. 
The cases cited 1y counsel at pare 17 of his brief, where 
records were admitted im the court above, are merely to the 
point that record evidence, Inadvertently omitted below, of 
facts existing at the-time of the trial, and which might have 
been proved there, will bye ove ceived in the appellate court 
to save a new tril, which must prove futile. 

If the judgment below was erroneous when entered, it 
is, for our purpose, erroneous how, 

Should this court allow proof that the marine court judg- 
ment has been vacated, and should prona fcr pore of to that 
effect be offered, we shall be prepared to meet it: mean- 
While we are content with disputing the legality or pro- 


priety of its acimission. 
V1. 


The principle sustained by the cases cited under subdi- 
viston-T of the seventh point of tue brief for defendant im 
error Is not applicable here, 

That principle is, that where a party to an ereentory 
contract 1s prevented from performing the conditions on 
Hiis preert Iyy the interference of the other party, * he Is 
bound to take active measures to render the injury its 
heht as possible.” 

The principle is applicable only to suits for damages for 
breach of contract and, more scientifically stated, it merely 
“mounts to this: ‘Phat the injured party to a broken con- 
tract suffers no more damage than what he is unable to pre- 
vent. 

The prineiple cannot be applied where the injured party 


sues, not for damages, hit mM pon th contract, having fully 


performed his prart of it That is the position of the dle- 
fendant in error here. She does not sue for damages for 
breach of contract, but for rent: this of necessity in- 
volves the assumption that Mrs. Perry was her tenant, and 
she cannot escape from it. 

Mrs. Perry having gone into possession under the lease, 
it is doubtful whether, even if she had afterwards aban- 
ddoned POSSESSION, the defendant in error would have had 
the right to treat the lease as rescinded, and to sue for 
damages. It is unnecessary to discuss this port, for she 
did not do this. She chose to treat the contract of lease 
as subsisting; she brought two-actions for vent against 
the tenant and the surety (7ecord, pp. 938 and 94) > she in- 
sisted, when sued in the Supreme Court, that the lease 
was valid and subsisting ( /?ecor/, p. 92), and in this very 
action she sues for rent due under the lease. Having 
claimed, and still claiming, the rights of a landlord, she 
cannot deny to Mrs. Perry (with whose rights those of the 
plaintiff In error are co-extensive) the rights of a tenant. 
It is upon this principle that we claim that the conduct of 
the defendant im error in re-entering and reletting the 
premises, being inconsistent with the rights of her tenant, 
terminated the lease. 

JOHN CLINTON GRAY, 
EDWARD C. PERKINS, 
of Counsel, 


WaAsHiIngron, clpri/ 5th, 1887. 


Supreme Court of the United States. 


ANN MARIA DEEN, 


Defendant ray, error, 


“els. 
' WILLIAM MILNE. Execcror or Wittiamw M. WILsow, 
; DECEASED, 
. Plawtift in Krror. 


BRIEF FOR DEFENDANT IN ERROR. 
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Supreme Court of the anited States. 


No. 1S, 


ANN MARIA DEEN, 
Defendant in Error. 


LDS. 


WILLIAM MILNE, AS Exekcuror| 
OF WILLIAM M. WILSON, 
DECEASED, 

Plaintiff? in Error. 


a F nD ‘Ty IN ERROR 
BRIEF FOR DEFENDAN NE 


The Statement in the brief for plaintiff in error is in- 
accurate in its analysis of the pleadings, and additional 
facts are necessary to be stated for the complete under- 
standing of the case. 


As to the Pleadings. 


The answer does nof contain a denial of the abandon- 
ment of the premises by Mrs. Perry, the tenant. 

The only denial is the concluding paragraph, ‘of each 
and every other allegation of the complaint contained 
not hereinbefore admitted ” (fol. 23). 


y 


ise no Issue. 


Such a denial has been repeatedly held to ra 
McEncroe v. Decker, 58 How. Pr., 290+ 
Chamberlin v. Amer. Natl. Life and Trust 

Co.. 5 Weekly Digest, 12%. 
Peopie v. Snyder, 41 N. Y., 400. 
People v. Northern Railroad Co., 53 Barb., Lol, 

The gist of the first alleged defense is that the lease and 

t forth in the complaint were never executed 


guarantee se 
delivered, and that possession was never 


and were never 
taken thereunder ( Record, fol. 17). 


What follows of the first defense is merely by way of 
amplification of the allegation of non-execution and non- 
delivery. The alleged circumstances are stated in detail; 
and the defense concludes with the allegation of the aban- 
donment of all attempts to obtain said house furnished or 
It is, at least inferentially, al- 


the delivery of the lease. 
e (Re- 


leged that possession was never had under the leas 
cord, fol. 22). 

The so-called second defense of the answer in which an 
attempt was made to allege the former adjudication in an 
action in the Marine Court of the City of New York, does 
not state what the issue was in that action ; nor does it 
allege that the judgment remains unreversed, or unvacated 


ril~ 


or in full force, nor does it contain any equivalent alleg: 


tion (fol. 23). 


As to the Facts 


It should be noted that the lease from the defendant in 
error to Mary C. C.-Perry of the dwelling house known as 
No. 4 East Thirtieth street, in the City of New York, was, 
wig math the furniture thereiu, lo be it Se d asa dwelling house 
and for no other purpose whatever” (Record, page >. 
fol. 12). 

Also that it contains a covenant that the lessee should 
not assign the lease nor underlet the whole or any part 
of the premises, nor make any alteration therein with- 
out the written consent of the party of the first part 


(the lessor), and that she should not occupy or use the 
premises, nor permit the same to be occupied or used for 
any business deemed extra hazardous on account of fire 
or otherwise without the like consent (fol. 13). 

Also that the surety clause, written upon the lease, and 
signed and sealed by the plaintiff in error, guarantees the 
payment of the rent and performance of the covenants 
contained in the lease, and the payment of all damages 
that may arise in consequence of the non-performance of 
the covenants ** WITHOUT REQUIRING NOTICE OF ANY SUCH 
DEFAULT FROM THE SALD PARTY OF THE FIRST PART.” (Rec- 
ord, p. 6, fol. 15.) 

We would also draw attention tothe important fact that 
the counsel for the the defendant below expressly con- 
ceded ** that the plaintiff did have a right to take posses- 
sion” of the premises (fol. 44). Thus the proof on that 
subject was curtailed, and further proof rendered unneces- 
sary. 

But it was proved that one John Burns, who had for- 
merly been a servant of the plaintiff in error, was in the 
apparent occupation of the premises, and that the carpets, 
marble mantle, mirror and frame, and all those surround- 
Ings, were very much damaged by fire; the second story 
front room was In a bad condition; that the furniture had 
been badly treated (Record, fol. 45), and that the house 
had been permitted to become a resort for disreputable 
females (fol. 54). 


These facts were proved by the plaintiff and by the Rev. 
Dr. Burchard, and were entirely uncontradicted. 
Record, page 15, fol. 37; page 1%, fol. 54. 


This John Burns was first brought to the house by Mrs. 
Perry and Mr. Wilson the day that the lease was signed 
(fol. 35). 

In fact the whole case shows that Mr. Wilson and Mrs. 
Perry were joint actors, and occupied a relation closer 
than that of principal and surety. 


But as has already been stated the plaintiff in error 
expressly disclaims in his answer any occupation of the 
premises. 


On March 27th, 1884, the plaintiff duly gave to Mrs. 
Perry, the. tenant, notice that, inasmuch as she had aban- 
doned the premises to the man John, they would be taken 
possession of and let for her account, holding her for any 
deficiency and for damages: also asking that in case she 
had any objection to that course being pursued she should 
address such objections to Mr. Hill, the lessor’s attorney, 
at No. 62 Wall street, New York. 


Record, page 20, fol. 57. 


This notice was evidently intended for both Mr. Wilson 
and Mrs. Perry. But it is to be presumed that the lessor 
did not know the residence of the surety and therefore 
served it on the lessee for both. No response to it was re- 
ceived from either. 

Record, page 16, fol. 46. 


Before the notice was served an action had been com. 
menced jovally by Mr. Wilson and Mrs. Perry, against 
the plaintiff below for the cancellation of the lease, a//eq- 
wng thal POSSESSION had never been taken thereunder. 

That action was commenced March 11th, t874, sixteen 

-* days before the date of the notice. 


Record, page 27, fol. 83, pages 28.51. 


Plaintiff took possession, for the preservation of the pro- 
perty, in pursuance of the notice, April 20, 1874 (fol. 74), 
having waited more than a month fora response to her 
notice, but she did not succeed in procuring a tenant until 
December, 1874 (fol. 38). ol 


Record, pages i3-15. foils. 38—43. 


After the recovery of the verdict by the defendant in 
the Marine Court of the City of New York, the action 
( herein before referred to, brought by Wilson and Perry 
against Mrs. Deen, was commenced in the Supreme Court 
of the State of New York. 
The summons in that action is dated, and the complaint 
was sworn to March 11, 1874 (fols. 84-11). 
The last mentioned action was in the nature of a bill 
in equity; Wilson and Perry alleged, in’ substance, the 


incomplete execution of the lease and guaranty clause, 
stating alleged false representations and promises as to 
the furniture, which was to be placed therein, the actions 
in the Marine Court and the verdict in one of them; and 
prayed for the cancellation of the lease, and that actions 
thereon be restrained. 

It was also alleged in the complaint in that action as 
follows: 


‘And plaintiffs further show that neither the said Wil- 
liam M. Wilson nor the said Mary C. C. Perry have or 
ever had possession of the said house No. 4 East Thirtieth 
street, in the City of New York, nor of the furniture there- 
in, but said house and furniture is and ever since October 
20, 1873, has been in the possession of the said defendant 
Ann Maria Deen.” 

Record, page 31, fol. 90. 


Issue was joined in that action upon the merits, 
See Answer, fols. 19 and #2 96, 


The cause was subsequently tried in the Supreme Court 
before Judge Van Brunt. 


Testimony was given on the part of the plaintiff below, 
showing that on the trial of that action, as soon as it ap- 
peared before the trial judge that there were two actions 
pending in the Marine Court, in one of which judgment 
had been obtained, he inquired what the issues were, and 
on the production of the pleadings thereon, stated in. sub- 
stance that the issues were the same as in the action before 
him. After some discussion he stated that he would not 
proceed with the trial of the equity action until the action 
in the Marine Court, in which a verdict had been obtained 
was disposed of. The counsel for the plaintiff in that 
action then offered to discontinue both actions in the 
Marine Court, which offer was accepted. 

Written stipulations were thereupon prepared and signed 
in duplicate, one of each of which was delivered to the at- 
torney for Mrs. Deen, which were subsequently lost before 
any order was entered thereon. The attorney for the de- 
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fendant below then, pursuant to notice, produced the stip- 
ulations relating to the case in which judgment had been 
entered, as set out at the top of page 45. 

This stipulation had been in the possession of the attor- 
ney for the defendant below, from its date, December 2, 
i874, to the time of the trial May, 16th, ISs3-—-nearly 9 
years. These facts were testified to by the attorney and 
counsel who represented the plaintiff below on the trial 
in the Supreme Court. He was corroborated by G, A. C. 
Van Buren (Record, p. 48, fol. 130), 

By Benjamin C, Thayer, a lawyer present at the trial 
(Record, p. 49, fol. 181), and by the plaintiff (Record, p. 49, 
fol. 152). 

Robert Macklin, the official court stenographer in the 
case of Wilson and Perry agaist Deen, produced: his 
minutes of the trial, and read therefrom the following con- 
sent entered in the minutes of the Court for the trial: 

“ By consent, the action in the Marine Court in which a 
verdict was rendered, is discontinued without costs to 
either party.” 

This he testified was a correct transeript of what trans- 
pired in open Court December 2, 1874 (Reeord, p. 45, fol. 
11), 

This testimony was wot directly contradicted by any 
witness, 

The only witnesses onthe part of the plaintiff in error 
who were present at the trial of the action before Judge 
Van Brunt who testified on this subject were Bradbury C, 
Chetwood (page 50, fol. 154) and Henry M. Walker (p. 52, 
fol. 156), 

Chetwood was the counsel who tried the cause on behalf 
of Wilson and Perry. He did not deny that the entry in 
the stenographer’s minutes was correct, but did dispute 
the giving of a written stipulation. 

He testified as follows: 

The question was whether witness would consent to 
discontinue the proceedings then going on tn the Marine 
Courl, The resulf was they went on in the Supreme 
Court. Althat time witness gave an oral consent to sus- 
pend or discoutinue proceedings tu the other Court.” 
Record, p. 51, fol. 134. 


~ 
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Henrv M. Walker, who was a witness before Judge Van 
Brunt, testified on behalf of plaintiff in error: ‘* The 
Judge seemed to object to the trial going on because the 
Marine Court suit was then pending, and that the then 
pending proceedings in the Marine Court should be discon- 
tinued.” 

Record, Pp. o2, fol. 156. 


On cross-examination the witness testified that Judge 
Van Brunt’s decision was that either they should finish up 
the suitin the Marine Court or that the pending proceed. 
ing in the Marine Court should be discontinued (fol. 136). 

[t will be seen that both of these witnesses substantially 
concede the verity of the entry in the stenographer’s 
minutes. 

The only real question on which there was a conflict of 
evidence as to what took place before Judge Van Brunt was 
as to whether the written consents, counterparts of which 
were produced by the attorney for the plaintiff in error, 
were then given. There was really no dispute that the 
verbal consent to discontinue the action was eiven, ane 
was entered pon the record. 

Nor was there any dispute as to there having been a 
consent to discontinue the action. The real conflict was 
as to Whether the consent went so far as to provide for 
the vaeation of the judgment. 

Alter this consent was given in open Court, the trial 
proceeded before Judge Van Brunt without further refer 
ence to the judgment or proceedings in the Marine Court. 
His findings of fact, and conclusions of law, constituting 
his decision, conclusively show that the judgment in the 
Marine Court had been so done away with as to be no 
longer a fact or element in the case. No reference is 
made therein to the proceedings in the Marine Court. 


Record, pp. 36-37; fols. Loo, 105, 


The decision of the learned judge holding the lease to 
be void on the ground that it never had been completely 
executed, though affirmed at General Term of the Su- 
preme Court (fol. 104-106), was reversed in the Court of 
Appeals (fols. 114-116; see also Wilson vs. Deen, 74 


10 
Circuit Court are not the same. ‘The same remark applies 
to the other cases cited by plaintiff in error. 


| (b) The issues in the Marine Court action was entirely 

different from those presented in the present action. The 

Marine Court action was brought for rent for the month 

of December, 1575. : 

The answer in that action alleged that the signature of 

Mary C. C. Perry, and of the defendant in that action 

| (Wilson) to a paper purporting to be the lease was obtained 

by false and fraudulent statements (Record, p. 24; fol. 71). 

And it was admitted that the only issue tried in that 

action was fraud in procuring the lease (fol. (0). It was not 

alleged in that case that the lease had ever been dis 

affirmed. The answer in the present action does not allege 

fraud, but the gravamen of the first defense in that action 

is that the lease and guaranty set forth in’ the complaint 

were never executed, and never delivered (Record, page ¢; 
fol. 17). 

It is true that the answer proceeds to state with con- 
siderable detail, that the plaintiff below made certain re 
| presentations as to furniture alleged to have been missing, 
| ; | and promised to supply deficiencies, that the papers were 

prepared in pursuance of those representations, but were 

incomplete; that Mrs. Perry from: time to time demanded 

the performance of said promises, but they were never per- 
formed, and the alleged result is stated in the concluding 
portion of the defense as follows, ** that said Mary C. C. 
Perry after such unsuccessful demands abandoned, of 
necessity, all further attempts to obtam said house 
furnished or the delivery of said lease” | Record, p. 8; fol. 


29). 
In other Words it is distinctly asserted that 
never was delivered, and that possession was hever taken 


the lease 


thereunder. 

Now. as to this defense, the Court of Appeals held that 
proof of contemporaneous or preceding oral stipulations 
not embraced in the lease was not admissible either in law 
or in equity to effect the covenants or agreements therein 


contained. 


Wilson v. Deen, 74 N. Y., 9d1. 


of 
ase 


fol. 


“use 


ken 
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The record shows that the execution and delivery of the 
lease and surety clause was proved, and the lease and 
guaranty put in evidence without objection (Record, page 
10, fol. 31; p. 12, fol. 35). 

At fol. 35 it is stated in the bill of exceptions * the 
plaintiff further proved the due execution by the defend- 
ant of the following agreement, which was attached to 
said lease, and which was delivered to plaintiff by defend- 
ant. It was also proved that the first month’s rent under 
the lease was paid by Mr. Wilson’s check for $450” (fol. 
35, at the bottom of page 12). 

In view of these facts the learned Cireuit Judge ruled, 
following the decision of the Court of Appeals in Wilson 
”. Deen, that testimony as to declarations and conversa- 
tions prior to the execution of the lease were not admis- 
sible in evidence (Record, p. 20, fol. 59; p. 22, fols. 63, 64, 
65; p. 26, fol. 66). 

These rulings were so obviously correct that they are not 
even made the ground of any assignment of error by the 


eounsel for the plaintiff in error. 


(¢) It is to be observed also that the answer in the Ma- 
rine Court action--although the action was between Mrs. 
Deen the lessor, and Wilson the surety, does not in terms 
attack the validity of the guaranty, which was a separate 
and distinct paper, but asserts that the signatures of Mrs. 
Perry, and of the defendant to the /ease were obtained by 
false and fraudulent representations. 

It may be said that this is a technical view of the issue. 
But the answer to the suggestion is that the defense of 
estoppel is of itself technical, and may properly be met by 


technicalities. 


(7d) There was no judgment in the Marine Court action 
declaring the lease void. ‘The record simply shows that 
the plaintiff failed to recover the month’s rent for which 
she sued the defendant. 

For ought that appears it may have been that the jury 
considered that there had been some fraudulent collateral 
promises which would be satisfied by extinguishing the 
claim for the first month's rent. 
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(e) The action in the Marine Court was simply and only 
for the recovery of one month’s rent (fol. 70). 

It was not, therefore, the same action or character of 
action as that alleged in this cause which was substantially 
for the recovery of damages for the non- performance of the 
covenants of the lease. 

11.—The judgment of the Marine Court was nob pleaded 
in bar to the cause of action alleged in the complaint. The 
answer in that respect is fatally defective (fol. 23). 


The answer alleges that the action in the Marine Court 
was for rent for the month of December, 1573, and that 
it was for the same cause of action as that set forth in the 
complaint therein. It certainly was not for the same 
cause of action set forth in the complaint in this cause. 
[It was for only a part of the rené and was not for damages 
The answer does not 
We are left to 

It is simply 


as the present action practically is. 

allege what the issue was in that action. 

conjecture as to what it may have been. 

| stated that judgment was given against the plaintiff upon 

the merits in that action. That does not inform us as to 
the question or issue which was tried. [It may be true 
that judgment was so given, and. yet no question was 
then tried which was at issue in this action. 

t is no answer to this point .to say that the proof sup- 
plied the defect, even if 15 were true, as we submif that it 
was not, The defense must be alleged as well as proved. 

“facts proved, but not pleaded are not available to the 


party proving them.” 
Field v. The Mayor of N. ,. tm 2 ere 
' See also Piat uv. Vattier, 0 Pet., 406. 


» 


Harrison wv. Nixon, 7d... 483. 


It is for the plaintiff in error to point out distinct and 
positive error. Otherwise the judgment below will not be 
disturbed. Every inference and intendment will be in 
support of the judgment. 

Ventress v. Smith, 10 Peters, 161. 
Coffee v. Planters’ Bank, 13 How., 156. 


be 


Second Point.—The judgment in the Marine Court 
of the State of New York, although existing upon the 
records, had in fact been done away with by the acts and 
agreement of the party. 


|. The uncontradicted evidence shows that after judg 


‘ment was obtained in the Marine Court, and after an appeal 


had been taken therefrom, the action in equity was com- 
menced by Wilson and Perry against Mrs. Deen, in the 
Supreme Court of the State of New York seeking a judg- 
ment for the cancellation of the lease and guaranty. In 
the complaint in that action, the pendency of the action 
in the Marine Court, the recovery.of a verdict therein were 
alleged. On the trial of that action, the judgment in the 
Marine Court was found to be an obstacle in the way of 
the progress of the action. The precise view ‘taken by the 
trial judge in that action is not material. It is sufficient 
that he regarded it as an obstacle in the way of proceed- 
ings in the action, and held that in some manner it must 
be removed and done away with before the action in the 
Supreme Court could further proceed. 

That something was done to remove that obstacle, is 
conceded on all hands. The only question is as to what 
that something was. 

The stenographer’s minutes of the trial of that action 
show that it was then and there consented in open Court 
that the action in the Marine Court in which a verdict had 
been rendered should be discontinued (Record, }?. 1, 
fol. 11%). 

No one has the temerity to deny that this was a faithful 
and true record. The only point of dispute is as to 
whether the agreement of the parties was then and there 
reduced to writing, as well as being entered upon the 
minutes of the Court. On this question there is conflict. 
The counsel for the defendant in error testified that there 
was a consent then and there prepared and signed ( Record, 
p. 44, fol. 122). In this he is corroborated by three wit- 
nesses (fols. 150-131-152), and the counterpart of the writ- 
ten consent which had been in the possession of the at 
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torney of the defendant below for nine years was pro- 
duced, and put in evidence (page 45). 

It is also worthy of particular notice that Mr. Wilson, 
although he was present at the trial of the action before 
Judge Van Brunt, and was a witness on the trial of tlils 
cause, did not undertake to deny the truth of anything 
that was testified to by Mrs. Deen’s attorney (p. 26, fol. 
77); also that in his answer he omits the usual and material 
vlegation “that the judgment remains in full force and 
unvacated, ” 

But waiving all questions as to whether or not the writ- 
ten consent was then and there signed, or was afterwards 
made, it is undisputed that the consent was given doing 
away with the judgment. A formal consent was given in 
open Court, the effect of which was to do away with the 
judginent in the Marine Court. 

This appears: 

1.) bv the testimony of the counsel for the plaintiff 
below and three witnesses by whom he is corroberated. 


».) By the testimony of the stenographer and_ his 


minutes, and his minutes of the official record, 


(3.) By the subsequent proceedings in the case showing 
that the case was heard and decided by Mr. Justice Van 
Brunt without anv reference to the judgment in- the 
Marine Court, which, if it had not been done away with, 
would have been an important and controlling fact in the 
Case. 

Not only does this evidence stand substantially undis 
puted, but it is expressly admitted by Mr. Chetwood, who 
was counsel for Wilson and Perry on the trial before Judge 
Van Brunt, that he, witness, gave an oral consent to 
suspewd or discontinue proceed tugs in the other Court (}). 
51, fol. 134). 

And Mr. Walker, the only other witness, who testified 
on behalf of the defendant below as to what oecurred be- 
fore Judge Van Brunt, that Judge Van Brunt’s decision 
was, ‘either that they should finish up the suit in the 
Marine Court or that the pending proceedings in the 
Marine Court should be discontinued,” 
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Thus it appears that there was a substantial agreement 
as to there having been an oral consent to do away with 
the proceedings in the Marine Court. 

We submit, that this oral consent having been made in 
open Court and the substance of it entered upon the 
minutes of the Court, was as effectual as if it had been in 
writing. 

An oral consent made in open Court, although it has 
reference to proceedings in another cause, will be en- 
forced, 

Jewett v. City of Albany, Clark’s Chancery, 


~* 
, bs. 


Philips v. Wicks, 38 N. Y¥. Suapr Cf. 
Repts., 74. 


Such a consent, made in the progress of the trial, con 
stitutes a valid and irrevocable agreement. Causes are 
tried every day and the most important matters finally 
determined on such consent 


2. The judgment in the Marine Court having been once 
done away with was forever abrogated. The plamtiff in 
error was thereafter estopped from making use of it. He 
received full consideration for the agreement in being per 
mitted to proceed with the trial of his canse and obtain, 
as he did then, an adjudication of the Court as to the 
validity of the lease. 

The contention of the counsel for the defendant below 
was that although a consent was given to the discontinu- 
ance of the action, that nothing was said about vacating 
the judgment, and that, therefore, the judgment remained 
mn full force. 

This position was neither morally sound nor well 
founded in law. It is clear that what the parties in 
tended was to anuul the judgment, take it out of the 
way, and try the issues de wovo in the Supreme Court, 

By entering into this stipulation, the plaintiff in error 
was enabled to obtain an adjudication of the validity of 
the lease by the Supreme Court. Lt is in extreme bad faith 
that he now seeks to show that the intention of the parties 
was not carried into effect by the language of their stipu- 
lation. 


* 
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3ut such is not the case. 

The New York Court of Appeals in a recent case has 

held ' 
‘That where a suit is discontinued after judgment, the 

adjudication concludes no one, and is not an estoppel or bar 

in any sense.” : 


Loeb v. Willis, 100 N. Y., 231. 


The discontinuance removed the record altogether. 

In the language of Earle, J.: ** By the discontinuance 
of an action the further proceeding in the action are 
arrested not only, but what has been done therein is also 
annulled, so thatthe action is as if it never had been. If 
a suit be discontinued af any stage, or the judgment rend- 
ered therein be set aside, or vacated or reversed, then the 
adjudication therein concludes no one and is not an estop- 
pel or bar in any sense ” (p. 235). 

See also cases there cited. 


The defendant in error is not limited to the precise 
ground upon which the decision of the Cirenit Judge was 
placed, but may show that the decision was right, although 
an erroneous reason may possibly have been given for it. 
The plaintiff in error cannot object that the Judgment is 
for less than it ought to have been. 


Third Point. The effect of the judgment in the 
Marine Court as an estoppel was done away with by the 
action in equity in the Supreme Court. 

The plaintiff in error must take one of the two positions, 
either of which is fatal to the effect of that adjudication. 


|. If the Marine Court judgment was a fact in the 
equity action, then the judgment of the Court of Appeals 
is an adjudication between the parties that the prior judg. 
ment was not an annulment of the lease, and did not 
prevent the recovery of the rent. 


ie 


=, 


ee 
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2. If it was not a fact in that action, then, as it was al- 
leged in the complainant therein, it was done away with 
by the act of the parties during the progress of the trial of 
that action, and, therefore, was no longer of any force by” 
way of estoppel. 


Fourth Point.—The judgment in the Marine Court 
has been wholly annulled and vacated since the trial of 
this action by the judgment of the Supreme Court of the 
State of New York, which has been carried into effect in 
the Marine Court by the actual cancellation of the record 
there. 

The defendant in error now offers exemplified copies of 
the records in those Courts, proving conclusively the facts 
here stated. 

This Court will not reverse the judgment by reason of 
any error which may have been committed in regard to 
the effect of that judgment, which has now been done 
away, and would be no obstacle to a recovery on a new 
trial. 

The case of Pugh v. McCormick, 14 Wall., 361, is in 
point. 

This Court is not inclined to reverse a judgment, unless 
there is some substantial error to the prejudice of the com- 
plaining party, and especially not where it appears that 
the error has become immaterial, and that the same party 
will be entitled to judgment if a new trial is granted. 

Id., page 374. 


Records will be received in an appellate Court for the 
purpose of upholding a judgment though not for the pur- 
pose of reversing it. 

Bank of Charlestown v. Emeric, 2 Sandf. 
Supr. Ct. R., 718. 

Jarvis v. Sewell, 40 Barb., 455. 

Rockwell v. Merwin, 45 N. Y., 168. 

Stilwell v. Carpenter, 62, 7d., 639. 

Wines v. The Mayor, 70 zd., 614. 

Dakota v. Glidden, 118 U. S., 225. 
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If it be urged that it does not appear but that the judg- 
ment may be reversed on appeal, the sufficient answer is 
that the judgment which was sought to be made use of by 
the plaintiff in error in the Court below, was pending on 
appeal at the time of the trial if it had not been then 
vacated. 

But the judgment of the Supreme Court has been carried 
into effect by the actual cancellation of the record in the 
Marine Court. So that as a matter of fact it is conclu- 
sively established that such record no longer exists. 


Fitth Potnt,— The plaintiff below was not deprived of 
her remedy upon the covenants of the lease against the 
surety by taking possession of the property for the pur- 
pose of its presrvation, and letting the same to the best 
advantage upon due notice to the tenant. 


[.—If the present counsel for the plaintiff in error had 
been present at the trial of the action, they would hardly 
have fallen into the error of claiming that Mrs. Deen was 


-*chargeable with any eviction of the lessee from the aban. 


doned premises. Beiore any notice was given by Mrs. 
Deen of her intention to take possession of the property 
for its preservation, and to relet it for the ac- 
count of the tenant, an action had been commenced in 
the Supreme Court of the State of New York, by Mrs. 
Perry and Mr. Wilson, jointly, in which they alleged 
under the solemnity of their oaths, that neither of them 
ever had had POSSession of the house, or of the furniture 
therein, but that said house and furniture had been in the 
possession of Mrs. Deen from the 2th of October, 1873 
(Record, page 31, fol. 10). 

In view of this allegation, the fact that John Burns who 
had been a former servant of Mrs. Perry, and who had 
been first brought to the house by Mr Wilson and Mrs. 
Perry, together (Record, p. 13, fol. 27; p. 16, fol. 45), was 
left to occupy the premises and to use them for immoral 
and disreputable purposes, to their very great injury, 
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shows that Mrs. Perry and Mr. Wilson were not only de- 
termined to disregard their obligations under the lease, 
but that they were desirous of heaping injury upon the 
plaintiff, and of making their violation of the contract as 
oppressive as possible. 

The claim now made, in view of the allegations of the 
answer to the effect that neither Mrs. Perry nor the plain- 
tiff in error ever took possession, that by taking charge of 
the property the defendant in error evicted the tenant, is 
most extraordinary. 

The statement contained in the brief of the plaintiff in 
error that there was a complete failure to show any 
abandonment by Mrs. Perry is only pardonable in view of 
the want of familiarity by the counsel for the plaintiff in 
error with the allegations in the pleadings, and the facts 
proved upon the trial. 


I1.—The criticisms upon the notice given by Mrs. Deen 
to Mrs. Perry are hypercritical. The fact that it begins 
‘* Dear Sir: does not militate at all against the substance 
of the notice which was that Mrs. Deen proposed to take 
possession of the premises unless objection thereto was 
made. It was quite sufficient to inform Mrs. Perry of 
what Mrs. Deen intended to do, and that was the main 
object and purpose of the notice. 

At the time that it was served upon Mrs. Perry, she and 
Mr. Wilson were acting in concert for the purpose of pro- 
curing a judicial cancellation of the lease. 

Notice to one was therefor notice to both of them. 


But the plaintiff in error had expressly waived notice of 
any default by the lessee (p. 6, fol. 15). 


Sixth Point.—The suggestions in the preceding point 
seem to us to effectually dispose of all the assignments. of 
error which relate to the effect of reletting the premises. 


The fourth assignment of error is that ‘* The Court be- 
low erred in refusing the request of the counsel for the de- 


, 
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fendant to hold and decide that the possession of the house 
in question that Deen took in April, 1874, dispossessed 
Mrs. Perry, and that Mrs. Perry if accountable, was not 
accountable for the rent after such possession was taken.” 


Obviously there could be no dispossesston so long as 
Mrs. Perry and Mr. Wilson both disclaimed that either of 
them ever had possession. : 


The fifth assignment of error is of like effect that ‘‘ The 
Court below erred in refusing the request of counsel for 
the defendant that it submit the question to the jury 
whether or not the possession as taken by Mrs. Deen did 
not in and of itself dispossess Mrs. Perry.” 

The sixth assigument of error was that ‘* The Court be- 
low erred in refusing the request of counsel for the defend- 
ant that it submit to the jury the question whether or not 
John Burns was in possession of the house in question 
under Mrs. Perry after the execution of the lease, and up 
to the time plaintiff entered into possession as claimed by 
her in April, 1874.” } 

And the seventh assignment of error is that ‘*‘ The Court 
below erred in refusing the request of the counsel for the 
defendant that it hold and decide that the possession of 
the premises in question as taken by Mrs. Deen in April, 
i874, was an ouster or eviction of Mrs. Perry, and that 
Mrs. Deen could not recover for rent accruing or becom- 
ing due after such dispossession or ouster took place.” 

And the eighth, that ‘‘The Court below erred in re- 
fusing the request of the counsel for the defendant that it 
submit to the jury the question whether or not the posses- 
sion of the premises taken by Mrs. Deen in April, 1874, 
was not an eviction of Mrs. Perry.” 

These propositions are most extraordinary, in view of 
the fact, to which we have already referred, that both Mrs. 
Perry and Mr. Wilson disclaimed ever having been in pos- 
session of the premises and of the fact that the counsel 
for the defendant below expressly admitted that the plain- 
tiff did have a right to take possession (Record, p. 16, 
fol. 44). 

There certainly can be no eviction or dispossession of the 
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tenant so long as it is conceded that the landlord had the 
right to take possession. 

Indeed the fact is that although formal requests appear 
in the bill of exceptions to have been made, to which 
these assignments of error refer, there was really no con- 
test on the trial upon any subject except as to the validity 
and effect of the judgment in the Marine Court. 

This is apparent from the opinion of his Honor Judge 
Shipman, delivered in the decision of the case. 


Seventh Point.—The defendant in error had a clear 
legal right to take possession of the abandoned premises 
for their preservation, and for the purpose of rendering 
the injury to her as light as possible, and for the same 
purpose to let them for the account of the tenant without, 
in any manner impairing her obligations under the lease 
against the surety. 


I.—It is an exceedingly well established principle of law 
that when a person is liable to be injured by the breach oi 
covenant or wrongful act of another he is bound to take 
active measures to render the injury as light as possible. 

This isa principle believed to be of universal applica 
tion. 

Hamilton v. MacPherson, 28 N. Y., 72. 
Hecksher v. McRay, 24 Wend., 304. 
Clark v. Massiglhia, 1 Denio, 317. 

Dillon vw. Anderson, 43 N. Y., 231. 
Howard v. Daly, 61 7¢d., 362. 

Polk v. Daly, 14 Abb., N.5., 156. 
Warren v. Stoddard, 105 U. S., 229. 


In Hamilton v. MacPherson Judge Selden says: 


“The law, for wise reasons, imposes upon the part: 
subjected to injury, from a breach of contract, the actii 
duty of making reasonable exertion to render the injury 
as light as possible. Public interest and souud morality 
accord with the law in demanding this: and if the injurec 


wo 
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party through negligence or wilfulness allows the damages 
to be unnecessarily enhanced, the increased loss justly 
falls upon him.” 


So in Heckscher v. McRay it is said : 


“The rule is that where the party is entitled tg the ben- 
efit of a contract, and can save himself from the loss aris- 
ing from a breach of it at a trifling expense or with reas- 
onable exertion, it is his duty to do it, and he can charge 
the delinquent with such damages only as with reasonable 
yndeavors and expenses he could not prevent” p. 229. 

It is well settled in Courts of Admiralty and of Common 
Law, that when a charterer of a vessel fails to supply a 
cargo or refuses to perform a charter party, it is the duty 
of the owner to secure another freight or anew charter 
with as little delay as possible. 

soetjer v. Boers, 7 Ben. D.C, 289. 
Ashburner vu. Balchen, 7 N. Y., 262. 
Dutfy v. Hayes, 15 Johns., 827. 
Hechscher v. McRay, 24 Wend., 304. 


I].—This is good law as well as natural equity and 
sound morality, and no good reason can be given for not 
applying it, to demises of real estate as well as to other 
contract obligations. 7 

There is no ground for the technical rule which the 
counsel for the plaintiff in error seeks to apply. The claim 
that the defendant in error was bound to leave the prem- 
ises unoccupied to the end of the term in order to hold the 
tenant and her surety to the covenants of the lease is with- 
out foundation in any principle of natural justice, and is 
not sustained by authority. 

In order to effect a termination of the relation of land- 
lord and tenant, there must be a surrender and acceptance 
either by act of the parties or operation of the law. ) ~ 

Beal v. White, 94 U. S., 389. 


There must not only be a surrender, but an acceptance | 
as well, and in order to constitute an acceptance, the ‘in- | 
tention of the lessor is material. 
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If the tenant abandons and the landlord relets the prem- 
ises, giving the tenant notice that he does it for and on his 
(the tenant’s) account, the surrender is nut established. 

Peter v. Kendal, 6 B. & C., 703. 

Walls v. Atcheson, 3 Bing, 362. 

Auer v. Penn, #9 Penn. St., 370. 

Bloomer v. Merrill, 1 Daly (N. Y. C. P.), 485. 
Meyer v. Smith, 35 Ark., 627. 

McAdam on Landlord & Tenant, Sec. 209. 


In Wallswvs. Atcheson (3 Bing, 362), the lessee quit in the 
middle of the month, and the lessor let them to another 
person. There being no evidence to show that the lessor 
let them on account of the lessee, the Court held that he 
had rescinded the contract 

The Court say: ** She ought to have given the defendant 
notice of her intention; that her intention was to let the 
premises solely on his account.” 

In Bloomer v. Merrill, the tenant informed the land- 
lord that he should leave the premises at a specified time. 

The landlord told him. if he did he should let the prem- 
ises on his (the tenant’s) account and hold him responsible 
for the rent; the tenant moved out and the landlord sent 
a person to occupy the house. It was held not to amount 
he tenant still remained liable 


—. 


to a surrender, and that 
for the rent. , 

Iw Auer v. Penn, 9) Penn. St. R., is directly in point. 

One of the assignments of error in that case was that 
the judge charged as follows 

‘“‘Tf a man refuses to continue your tenant, gives up 
the house into your hands, why, then, you have the right 
to put a bill upon the house, and try to rent it ; because, 
if vou rent it it isso much saved, so much saved to the 
surety of the tenant, because you have to give an account 
of every cent you make out of the house, and certainly it 
is much better for the tenant that the landlord should rent 
the house and get something for it than to lock the door 
and lav by and sue the tenant or surety for the whole 
amount of the rent for the whole term for which he has 
taken it: so that bemne for the benefit of both parties, it is 
now presumed that the landlord has accepted a surrender, 
that he has taken and leased the house. 
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On appeal the Court in bank say: 

‘We see no error in this case. It is good sense as well 
as good law” (p. 376). 

The same language applies with much force to the facts 
in this case. 

[in Myer v. Smith, 33 Ark., 627, it was held that where 
the lessee abandons the leased premises, refuses to pay 
ent, and repudiates his tenancy without any fault of the 
lessor, the latter may stand upon the contract of leasing 


and recover the whole rent; or he may in such case take 


possession and re-rent the premises for the benefit of 
whom it may concern, crediting the proceeds upon his 
loase. 

In MacAdam on Landlord and Tenant, Section 209, it is 
aid *‘ As it takes two persons to make a valid contract, it 
akes the same number to unmake or rescind one. Hence 

the consent of the lessor is necessary to a valid surrender 
of the term demiused.” 


It would indeed be very strange if the landlord was com- 
pelled to elect between allowing his premises to remain 
unoccupied, or, worse, to be inhabited by persons of ill 

me over Whom the tenant claims no control, and to allow 
is property to go to destruction, or else consent, by enter- 
ing upon the premises, to a release of the obligation of his 
tenant. | 

The cases cited by the counsel for the plaintiff in error 
do not sustain this view. 

lnall of the:a there was an unqualified entry by the 
landlord without notice or anything to show that his 
iitention was to let the premises for the account of the 
tenant. Such an entry undoubtedly terminates the 
tenancy. 


[1f.—This is an extreme case and there is no case to be 
found in the books like it. 

The demised premises were a first class dwelling house in 
the City of New York, furnished. They were let for a 
term of mfarly three years. The tenant instead of occu- 
pving them herself repudiated the lease and claimed no 
possession thereunder. She allowed her former servant 


to go into the premises and to use them for disreputable 
purposes, calculated to very greatly injure their value, if 
not to destroy them altogether 

Is it possible that the law relating to demises of real 
estate Is so unreasonable and out of harmony of all other 
principles applicable to contracts, as to hold that the owner 
of the property must choose between allowing his property 
to be thus practically destroved or assent toa surrender of 
the premises 4 

If any such a rule of law ever existed, it is quite time 
that it was abrogated. This Court surely will not sanction 
it unless compelled to do so by controlling authority. No 
such authority has been referred to in this case. 


IV. The evidence m this case plainly shows an assent 
by the tenant to the reletting by the lessor of the premises 
for the tenant’s account. Notice was duly given of the 
intention so to do. The notice was in such form as to re 
quire a response to it, and that silence gave consent. 
After waiting one month fora response the lessor had a 
right to assume that the proposition was accepted. 

No notice to the surety was necessary for the reason 
that by the very terms of his agreement he had expressly 
waived such notice (fol. 15). 

Furthermore he had commenced an action jointly with 
the lessee for the cancellation of the lease. This shows 
that he did not claim or desire any notice. 


The only purpose which could have been legally served 
by giving notice to the surety, would have been to put 
him in a position to avail himseif of the right of subroga- 
tion to the position of the tenant, if any such right existed. 
It probably did not, especially in view of the clause forbid. 
ding an assignment of the lease or underletting without 
consent. 

But no such notice was necessary to the surety, for the 
reason that he already knew that the tenant refused to 
occupy the premises. 

If he wished to avail himself of the right of subrogation, 
it was for him to act as soon as the tenant abandoned her 


position. 


ed 
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Moreover, he had taken an attitude in his suit in con- 


junction with the tenant repudiating the lease, which was 


wholly inconsistent with the exercise of any right of sub- 
rogation. /t was an effectual disclaimer of any such 
right. 

Besides, having joined in an action with Mrs. Perry, one 
notice to either of then: was sufficient for both, so long as 
that action was pending. 

Again, there was no point made in the Court below upon 
the question of notice. It cannot, for the first tine, be 
made here. 


V.— ‘There is no ground for the claim on behalf of the 
plaintiff in error, that the notice to the tenant and her tacit 
assent thereto, worked a change of the contract, release 
and the surety. 

Morgan ¢. Smith, 70 N. Y., 537, is in point, and on this 
point cannot be distinguished from the present case. 


As ts there said by Folger, J.: The surety had left to 
him all the rights he ever had to pay up the rent as it 
fell due and go against his principal for repayment. 

This right was reserved in the notice given by Mrs. Deen 
as it was in the case of Morgan v. Smith, in the consent 
Which was given to the underletting. The same learned 
judge further says: “Under sucha stipulation,the sureties’ 
habilty will remain notwithstanding the arrangement be- 
tween the creditor and the principal debtor, even though 
it be more lax and favorable to the principal, as in this 
case * * * Where the remedies of the creditor are re- 
served. against the sureties notwithstanding the new agree. 
ment with the principal, the situation of the surety is not 
varied and the rule does not apply” Cp. 545). 


Vi.—But there is a very plain distinction between this 
case and any of the cases where the technical rules relat- 
ing to the demise of real estate have been applied. 

This was a demise not only of real estate, but of valu- 
able personal property as well. 

The house was furnished. It was, therefore, an impera- 
tive duty of the lessor to take possession of the property 


27 
for the protection and preservation of the personal 
property. 

This was liable not only to be greatly injured but to be 
wholly destroyed by the manner in which it was being 
used by a wholly irresponsible occupant, over whom the 
lessee disclaimed any control. 


Vil... There was no question raised on the trial as to 
the lease to the second tenant not covering all the personal 
property included in the first lease. It cannot now be 
raised here. The question only relates to the amount of 
damages and could have been satisfactorily explained. 


Last Point.—-The judgment should be affirmed. 


Henry T. WING, 
Attorney for Defendant in Error. 


JOSEPH A. SHOUDY, 
Of Counsel. 
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OPINION OF JUDGE SHIPMAN, DELIVERED 
ON DIRECTING THE VERDICT FOR 
PLAINTIFF BELOW. 


This suit was brought to recover the entire amount of 
rent claimed to be due from Mr. Wilson, by virtue of his 
guaranty, and the entire demand includes the 8450 accru- 
ing on December 1, 1873, and which was sued for in the 
Marine Court. Upon that suit judgment was rendered 
for the defendant. 


When suit is brought to recover the same demand, the 
same sum of money to recover which a prior suit had 
been brought between the same parties and a prior judg- 
ment for the defendant had been rendered, the former 
judgment is a bar untilit isset aside. No new evidence 
can be introduced, no new issues can be raised, ho new 
defenses, no new grounds of recovery can he presented, 
no errors of the Court which rendered the judginent can be 
corrected, the judgment stands till it is legally set aside. 

When an action 1s brought to recover another demand 
of the same nature with that which had been previously 
the subject of litigation between the same parties, as an- 
other note of the same set or class of notes, other coupons 
of the same set of bonds, or a new installment of rent, the 
previous judgment PEhaN be a bar or a conclusive estoppel 
to recovery In the second suit; that ts, the issues which 
are proved or conclusively shown by the record to have 
been passed upon and decided in the first suit, are not to be 
re-examined and readjudicated in the second suit. [f other 
and new issues are presented in the second suit which 
were hot presented in the first suit, although they might 
have been presented had the party so chosen, as to those 
new and different Issues the first judgment is not a bar. 

Thus in Davis v. Brown, 4 U.S., 423, the defendant 
had been sued upon an endorsed note, and the defense had 
been set up upon which judgment was rendered for the 
plaintiff. Im a second suit, upon another note of the 
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same series of notes, endorsed at the same time and for 
the same consideration and under the same circumstances, 
another defense was set up which was successful, and 
the Supreme Court held that the first judgment was not a 
bar. 

~ Soin Cromwell v. Sac, #4 UL S., 351, the plaintiff brought 
suit upon coupons upon county bonds, and was unsuccess 
ful, because the state of the defendant's case was such that 
it Was incumbent upon the plaintiff to prove that he was 
a purchaser for value. In another suit by the person for 
Whose sole use the preceding action was prosecuted pon 
earlier maturing coupons of the same bonds, the plaintiff 
proved that he fiad purchased for value, and the Court 
held that the first judgment was not a bar, although he 
might have shown that fact in the first suit, and although 
he had alleged in the first complaint that he had given 
value. 

The former judgment is conclusive upon those questions 
in the second suit which were determined in the first suit. 
~The judgment in the prior case operates as an estoppel 
only as to those matters in issue or points controverted, 
upon the determination of which the finding or verdict 
was rendered.” ** Whenever, in one action, a party might 
have brought forward a particular ground of recovery or 
defense, and neglected to do so, he is not, in a subsequent 
suit between the same parties upon a different cause of 
action, precluded from availing himself of such ground.” 
lt is, however, ina suit upon another demand, competent 
for the plaimtuf Lo present a hew eround ot recovery, and 
for the defendant to present a new ground of defense 
Which was not presented in the first suit. 

A suit was brought in the Marine Court for the first in- 
stallment of rent. The plaintif® willingly, or unwillingly, 
tried the case upon the issue whether his unfulfilled prom- 
ises In regard to furniture, which was the subject matter 
of the lease, made the lease void. ln this case, that 
issue, though made an issue upon paper, has not been 
practically an issue, because this Court, following the de- 
cision of the Court of Appeals upon the same facts, has 
excluded all offered evidence in regard to it. Now it ts 
asked that a prior judgment upon an issue which has been 


excluded from this case shall be regarded as conclusive upon 
the right of the plaintiff to recover here, although this 
Court refuses to consider that issue as one capable of be- 
ing raised upon this lease. 

But it is said that the lease was declared void for fraud. 
The record does not show the ground of the verdict, but 
it is admitted that the only question which was at issue, 
and the ovly ground of the verdict, was that the represen. 
tations in regard to the furniture were intentionally un 
true and were relied upon by the lessees, and therefore the 
signatures were obtained by fraud. Now it is said that 
we donot know what were the representations which were 
relied upon. We may fairly infer what the representa 
tions were, but suppose we cannot, the point still remains 
that this question of fraud or no fraud is not an issue here 
and is nota fact here. 

| do not place the decision upon the ground that the 
judgement of the Marine Court was erroneous. The faet 
that a prior unrecovered Judgment upon the same facts 
and the same issues which are presented in the second suit, 
Was erroneous is not important. But, the issue which was 
decided in the Marine Court is not the aetual and = ad 
mitted, but the excluded issue here 


Therefore | do not think that the first judgment is con- 
clusive upon the whole demand. If it did, as matter of 
law, preclude the recovery of the whole demand, then Lam 
inclined to the opinion that the question ot « stoppel in 
regard to which testimony has been taken, might come 
into the case; that is, if Mrs. Perry and Mr. Wilson, 
agreed with the plaintiff that the judgment was vacated 
and cancelled, and thereby wilfully and intentionally in- 
duced her to alter her previous position to her damage and 
hurt, and then refused to treat the judgment as cancelled 
but fraudulently relied upon it as a defense, they might be 
estopped to show that it was an existing and uncancelled 
judgment. 3 


It is, however, conclusive upon that part of the demand, 
which was the subject of the Marine Court suit. 


Ho after the deeision of the Court of Appeals, it had 
rcticable to bring a suit inary Court upon the sep 
hostallments. and oa suit: had been brought for the 
lioent due December 1, that existing yudement could 


heave: by 2) rendered practically moperative bv an estop 
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STANLEY Vs. SUPERVISORS OF ALBANY COUNTY. 1 


1 Unrrep Srates oF AMERICA, &s. : 


The President ot the United States of America, to the Honorable 
the Judges of the Cirenit Court ot the United States for the 
Northern District of New York, greeting: 

Whereas, lately in the Cireuit Court of the United States for the 

Northern District of New York, before you, or some of you, in a 

cause between Edward N. Stanley, plaintiff, and the Board of Super 


visors of the county of Albany, defendant, whereiu the judgment of 


the said Circuit Court, entered in said cause is in the following 
words, V1Z.: 

“This canse having been brought to a trial before the court with- 
out a jury (a trial by a jury having been duly waived) and a decision 
therein having been rendered tor the plaintiff Edward N. Stanley for 
the sum of 861,991.20, and the decision having been filed; 

* Now, on motion of Hale & Bulkley, attorneys tor the plaintiff 

above named, it is adjudged that Edward N. Stanley, the 
9 plaintiff above named, recover of the Board of Supervisors of 

the county of Albany, the’defendant above named, the sum 
of $61,991.20, together with the sum of ninety-two dollars and ninety- 
eight cents interest on the amount above named, ane! S2O4 costs, 
amounting in all to the sum of $62,288.18. Judgment signed this 
4th day ol April, al 

As Dy the Inspection of the transeript of the record of the said 
Cirenit Court, which was brought into the Supreme Court of the 
United States by virtue of a writ of error, agreeably to the aet of 
Congress in suely case made and provided tully and at large appears. 

And Whereas, in) the present fer of October, in the year of our 
Lord one thousand eight hundred and eighty-one, the said cause 
came on to be heard betore the said Supreme Court on the said tran- 


script of record, and Wits argued DN counsel, 
On consideration whereot, it is now here ordered and adjudged by 
this court that the judgment of the said Cireuit Court in this 
o cause be, and the same is, hereby reversed with costs; and 
that the said detendant reeover against the said plaintiff, 
Edward N. Stanley, twenty dollars for its costs herein expended, and 
have execution theretor. 

And it is further ordered that this canse be, and the same is, 
hereby remanded to the said Cireuit Court, with instructions to enter 
t judgment, upon the finding of tacts, for the plaintifl on the fourth 
count, tor the amount of the tax paid by Williams, with interest, 
and on all the other counts for the defendants. 

od April, LSS2. 

And afterwards, to wit, on the 24th day ot April, ISS82, the tol- 
lowing entry appears of record, viz.: 

On consideration of the motion to modity the judgment of this 
court in this Cause, it is ordered thal said judgment be su far modi- 

fied as to permit the Cirenit Court. in its discretion, to amend 
4 the pleadings and hear evidence in regard to the issue or 
issues in the case not disposed of by the finding of facts made 
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by the court in the former trial, and not inconsistent with the opinion 
in this case. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause, in conformity with the 
opinion and judgment of this court, as according to right and jus- 
tice and the laws of the United States ought to be had, the said writ 
of error notwithst: nding. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 

Supreme Conrt, the twenty-second day of May, in the year of our 
Lord one thousand eight hundred and eighty- three. 


Costs of defendant: 
Clerk, paid by plaintiff. | 
Attorney, $20 00 | + Taxed by 
5 S20 OO 


Clerk of the Supreme Court of th United States. 


Unrrep Sratres Cirevir Court, 
Northern District of New York: 
Epwarp N. Sraniey, ) 

Us, 


Tux Boarp or SvpERVISORS OF THE 
Country OF ALBANY. 


The amended complaint of the above named plaintiff Edward N. 
Stanley, who is a citizen of the State of Illinois, against the Board 
of Supervisors of the county of Albany, a citizen of the State of 
New York, respectfully shows, on information and belief, 

First. That the county of Albany is a body politic and corporate, 
created by and under the laws of the State of New York, and that 
its powers can only be exercised by the detendant, and that under 
the laws of said State of New York said county can sue and be sued 
only in the name of the Board of Supervisors thereof, and that the 
said county is liable to the plaintiff in the sum of nine hundred and 
seven dollars and ninety cents (8007.90), with interest thereon from 

the Lith day of August, 1874, for money wrongtully taken 
6 from the assignor of the plaintiff and wrongtully received and 

held by said county of Albany in the manner following, that 
is to say: one Chauncev P. Williams, a resident of the Fourteenth 
ward of the city of Albany, was, on the Ist dav of Seprember, 1873, 
the owner of certain shares of the capital steck of the National 
Albany Exchange Bank, a banking association duly incorporated 
under and by virtue of the act of Congress, entitled “An act to pro- 
vide tor a national currency secured by a pledge of United States 
bonds and to provide for the circulation and redemption thereof,” 
approved June 3d, L864, established and doing business in the Sixth 
ward of the city of Albany, and that on or about the said first day 
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of September, 1873, the Board of Assessors of the city of Albany, 
which board was by law authorized to assess, for purposes of taxation, 
the taxable personal property of residents of said city of Albany and 
real property in said city, did, acting under color of an act of the 

Legislature ot the State of New York, entitled “An act 
7 authorizing the taxation of stockholders of banks and surplus 

funds of savings banks,” passed April 23d,.1866, being chap- 
ter 761 of the Laws of 1866, assume and pretend to assess for taxa- 


tion the said shares of said Chauncey P. Williams in the stock of 


said banking association at $100 per share, being the par value 
thereof, deducting therefrom such sum as was in the same proportion 
to such par value as was the assessed value of the real estate ot such 
banking association to the whole amount of the capital stock thereof, 
and said pretended assessment of said Chauncey P. Williams on his 
said shares of stock, was included by said Board of Assessors in the 
assessment roll of the Sixth ward of the city of Albany, and said assess- 


ment roll was delivered by said Board of Assessors to the supervisor of 


said Sixth ward, who delivered the same to the Board of Supervisors 


of the county of Albany at their next meeting; and the said Board of 


Supervisors thereupon assumed to assess and carried out the taxes 
upon such pretended assessment therein contained, and assumed 
8 to assess the said Chauncey P. Williams upon his said shares 
of stock in said banking association at the rate of 2,58; per 
centum on the assessed valuation, and afterwards delivered the said 
pretended assessment roll to the receiver of taxes of the city of 
Albany, with their warrant annexed thereto, commanding the said 
receiver to collect trom the several persons named in the said pre- 
tended assessment roll the amount of the tax therein mentioned, and 
to pay over the same in the manner directed in said warrant, and the 
said receiver afterwards issued his warrant to the marshal of the city 
of Albany, commanding him to levy said tax with interest on the 
same, at the rate of twelve per cent per annum, to be calculated from 
the Ist day of February, 1574, by distress and sale of the goods and 
chattels of the person upon whose property the same was apportioned 
or in his possession, and to pay the same to said receiver and to 
return said warrant within thirty days after the date thereof; that 
the said marshal thereupon proceeded to and did levy upon the 
9 goods and chattels and moneys of said Chauncey P. Williams 
for said tax and interest, which sum was paid by said mar- 
shal to said receiver of taxes, and by said receiver of taxes was paid 
to the treasurer of the county of Albany, on or about the llth day 
of August, 1874, tor the use of said county; that said Chauncey P. 
Williams did, before the assignment to the plaintifi hereinafter men- 
tioned, demand of and from the county treasurer of said county the 
said sum so collected and paid into the county treasury as aforesaid, 
with the interest thereon trom the tite it was received by the said 
county treasurer, but the said treasurer did then, and has hitherto 
neglected and retused to pay the same. 
And plaintitf says, upon information and belief, that the said pre- 
tended assessment was illegal and void. That under the Constitution 
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and laws of the United States said shares of stock were not liable to 
assessment and taxation by State authority, except so far as permis- 
sion to make such assessment was given by section 5219 of 
10 the Revised Statutes of the United States, which provides that 
nothing therein shall prevent all the shares in any association 
from being included in the valuation of the personal property of the 
owner or holder of such shares in assessing taxes imposed by author- 
ity of the State within which the association is located; but that the 
Legislature of each State may determine and direct the manner and 
place of taxing all the shares of national banking associations located 
Within the State, _ subject only to the two restrictions, that the taxa- 
tion shall not be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such State, and that ‘the 
shares of any national banking association, owned by non-reside nts 
ot any State, shall be taxed in the city or town where the bank i 
lovcated and not elsewhere. 
And plaintiff further says, upon information and belief, that the 
said assessors did intentionally, by a rule prescribed by themselves, 
assess or assume to assess the sald shares of stock in said 
11 National Albany Exchange Bank at a greater rate in propor- 
tion to their actual value than other moneyed capital gene- 
rally, in the hands of individual citizens of the State of New York. 
That the rule adopted by said assessors was to assess all shares of 
stock in State and National banks in said city at par, irrespective ot 
their actual or market value, making the requisite deduction for real 
estate owned by said banks. That such rule necessarily resulted in 
imposing upon the shares of said National Albany Exchange Bank 
a greater rate of taxation than was assessed upon other moneyed 
capital generally. That there were in said Sixth ward, of said city, 
at the time of said assessments, several banks, State and National, 
and that the actual value of the stock of said banks varied, that of 
the shares of stock in the said National Albany Exchange Bank being 
considerably less than the stock of most of the other banks in the 
said city. 
That there was a large amount of moneyed capital in said 
12 city of Albany and in said Sixth ward, in the year aforesaid, 
in the hands of individual citizens ot the S state of New York, 
and that such moneyed capital was generally assessed at a less rate 
than the said shares of stock in said National Albany Exchange 


Bank. That the rule adopted as atoresaid by said Board of 


Assessors Was not authorized by the laws of the S tate ot New York, 
and was in violation of the provisions of section 5219 of the Revised 
Statutes of the United States; and that for the reasons above set forth, 
the said pretended assessment was illegal and void, and the money 
thereby collected was wrongtully collected and paid into the county 
treasury, and belonged of Tight to the said Chauncey P. Williams 
and not to said county. 

And plaintiff farther says that the said Chauncey P. Williams, 
betore the commencement of this action, for value received, duly 
assigned and transferred to this plaintiff all his right and interest in 
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and to said moneys and all his claim and right of action 
13 against the county of Albany arising from the premises. 

Wherefore the plaintiff demands judgment against the detend- 
ant tor the said sum of $907.90, with interest thereon from the 11th 
day of August, 1574. 


Second. That the county ot Albany is a body politie and corporate, 
created by and under the laws of the State ot New York, and that 
its powers can only be exercised by the defendant, and that under 
the laws of said State of New York said county can sue and be sued 
only in the name of the Board of Supervisors thereof, and that the 
said county is liable to the plaintiff in the sum ot one hundred and 
twenty-seven dollars and eighty-four cents ($127,4%4;), with interest 
thereon from the 11th day of August, 1874, ter money wrong- 
fully taken from the assignor of the plaintiff and wrongfully 
received and held by said county of Albany in the manner follow- 
ing, that is to say: One Martha H. Williams, a resident of the 
Fourteenth ward of the city of Albany, was, on the Ist day of 

September, 1573, the owner ot certain shares of the capital 

L4 stock of the National Albany Exchange Bank, a banking 
association duly incorporated under and by virtue of the aet 

of Congress, entitled “An act to provide tor a national currency, 
secured by a pledge of United States bonds, and to provide tor the 
circulation and redemption thereof,” approved June 3d, 1864, estab- 
lished and doing business in the Sixth ward of the city of Albany, 
and that on or about the said Ist day of September, 1873, the Board 
of Assessors of the city of Albany, which board was by law author- 
ized to assess, for purposes of taxation, the taxable personal property 
of residents of said city of Albany and real property in said city, did, 
acting under color of an act of the Legislature of the State of New 
York, entitled “An act authorizing the taxation of stockholders 
of banks and surplus tunds of savings banks,” passed April 23, 
1866, being chapter 761 of the laws of 1866, assume and pretend 
to assess tor taxation the said shares of said Martha H. Williams 
in the stock of said banking association at $100 per share, 

15 being the par value thereot, deducting therefrom such sum as 
was in the same proportion to such par valne as was the 
assessed value of the real estate of such banking association to the 
whole amount of the capital stock thereof, and said pretended assess- 
ment of said Martha Il. Williams on her said shares of stock, was 
included by said Board ot Assessors in the assessment roll of the 
Sixth ward of the city of Albany, and said assessment roll was 
delivered by said Board of Assessors to the supervisor of said Sixth 
yard, whio delivered the same to the Board of Supervisors ot the 
county of Albany at their next meeting; and the said Board of 
Supervisors thereupon assumed to assess and carried out the taxes 
upon such pretended assessment therein contained, and assumed to 
assess the said Martha H. Williams upon her said shares of stock in 
said banking association at the rate of 2,%% per centum on the said 
assessed valuation, and afterwards delivered the said pretended assess- 
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ment roll to the receiver of taxes of the city of Albany, with their 
warrant annexed thereto, commanding the said receiver to 
16 collect from the several persons named in the said pretended 
assessment roll the amount of the tax therein mentioned and 
to pay over the same in the manner drrected in said warrant, and 
the said receiver afterwards issued his warrant to the marshal of the 
city of Albany, commanding him to levy said tax, with interest on 
the same at the rate of twelve per cent per annum, to be calculated 
trom the Ist day of February, 1874, by distress and the sale of the 
goods and chattels of the person upon whose property the same was 
apportioned or in his possession, and to pay the same to said receiver, 
and to return said warrant within thirty days after the date thereot ; 
that the said marshal thereupon proceeded to and did levy upon the 
goods and chattels and moneys of said Martha H. Williams tor said 
tax and interest, which sum was paid by said marshal to said receiver 
of taxes, and by said receiver of taxes was paid to the treasurer ot 
the county of Albany, on or about the 1ith day of August, 1874, for 
the use of said county; that said Martha H. Williams daly 
7 assigned and transferred the said moneys so collected and her 
interest therein and her claim against the county of Albany, 
by reason of the premises, to Chauncey P. Williams; that said 
Chauncey DP. Williams did, betere the assignment to the plaintiff 
hereinafter mentioned, demand of and from the county treasurer of 
said county the said sum so ecllected and paid into the county 
treasury as aforesaid, with the interest thereon from the time it was 
received by the said county treasurer, but the said treasurer did then, 
and has hitherto neglected and refused to pay the same. 

And plaintiff says, upon information and belief, that the said pre- 
tended assessment was illegal and void. That under the Constitution 
and laws of the United States, said shares of stock were not liable to 
assessment and taxation by State authority except so far as permis- 
sion to make such assessment was given by section 5219 of the 
Revised Statutes of the United States, which provides that nothing 

therein shall prevent all the shares in any association from 
1s being included in the valuation of the personal property of 

the owner or holder of such shares in assessing taxes imposed 
by authority of the State within which the association is located ; 
but that the Legislature of each State may determine and direct the 
manner and place of taxing all the shares of national banking asso- 
ciations located within the State, subject only to the two restrictions, 
that the taxation shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of individual citizens of 
such State, and that the shares of any national banking association, 
owned by non-residents of any State, shall be taxed in the city or 
town where the bank is located, and not elsewhere. 

And plaintiff further says, upon information and belief, that the 
said assessors did intentionally by a rule prescribed by themselves, 
assess or assume to assess the said shares of stock in said National 
Albany Exchange Bank, at a greater rate in proportion to their actual 
value than other moneyed capital generally, in the hands of individual 
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citizens of the State of New York. That the rule adopted by said 

assessors Was to assess al! shares ot stock in State and National 
19 Banks in said city at par, irrespective of their actual or market 

value, making the requisite deduction for real estate owned by 
said banks. That such rule necessarily resulted in imposing upon 
the shares of said National Albany Exchange Bank a greater rate of 
taxation than was assessed upon other moneyed capital generally. 
That there were in said Sixth ward of said city at the time of said 
asssessments several banks. State and National, and that the aetnal 
value of the stock of said banks varied, that of the shares of stock in 
the said National Albany Exchange Bank being considerably less 
than the stock of most of the other banks in the said city. 

That there was a large amount of moneyed capital in said city ot 
Albany, and in said Sixth ward, in the year aforesaid, in the hands 
of individual citizens of the State of New York, and that such 
moneyed capital was generally assessed at a less rate than the said 

shares of stock in said National Albany Exchange Bank. 
20) That the rule adopted as aforesaid by said Board of Assessors 

was not authorized by the laws of the State of New York, 
and was in violation of the provisions of section 5,219 of the Revised 
Statutes of the United States. And that tor the reasons above set 
forth the said pretended assessment was illegal and void, and the 
money thereby collected was wrongtully collected and paid into the 
county treasury, and belonged of right to the said Martha H. 
Williams, and not to said county. 

And plaintiff further says that the said Chauncey P. Williams, 
before the commencement of this action, for value received, daly 
assigned and transferred to this plaintiff all his right and interest in 
and to said moneys and all his claim and right of action against the 
COUNTY ot Albany arising from the premises, W heretore the plaintiff 
demands judgment against the defendant for the said sum of $127.84, 
with interest thereon from the Llth day of August, 1574. 


Third. That the county ot Albany is a body politic and 

21 corporate created by and under the laws of the State of New 
York, and that its pPoWers cal only be exercised by the detend- 

ant, and that under the laws ct sald State of New Y ork said county 
can sue and be sued only in the name of the Board of Supervisors 
thereot, and that the said county is liable to the plaintiff in the sum 
of eighteen hundred and sixty-eight dollars and six cents ($1868.06), 
with interest thereon from the Ist day of May, 1875, for money 
wrongfully taken from the assignor of the plaintiff and wrongfully 
received and held by said county of Albany in the manner follow- 
ing, that is to say: One Chauncey P. Williams, a resident of the 
Fourteenth ward of the city ol Albany, was on the Ist day of Sep- 
tember, IS74, the owner of certain shares of the capital stock of the 
National Albany Exchange Bank, a banking association duly inecor- 
porated under and DV virtue of the act of Congress entitled “An act 
to provide tor a national currency secured by a pledge of United 
States bonds and to provide tor the circulation and redemption 
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22 thereof,” approved June 3, 1864, established and doing busi 
ness in the Sixth ward of the city of Albany, and that on or 


about the said Ist day of September, 1874, the Board of Assessors of 


the city of Albany, which board was by law authorized to assess for 


purposes of taxation the taxable ag property of residents of 


said city of Albany and real property in said city, did, acting under 
color of an act of the Legislature of the State of New York, entitled 
“Anact authorizing the taxation of stockholders of banks and sur- 
plus funds of savings banks,” passed April 23d, 1866, being chapter 
761, of the Laws of L866, assume and pretend to assess for taxation 


the said shares of said Chauncey P. Williams in the stock of said bank-— 


ing association at SLOO per share, being the par value thereot, deduet- 
ing the re ‘trom such sum as was in the same proportion to such par 
value as was the nussessed value of the real estate of such banking 
association to the whole amount of the capital stock thereot, and said 
pretended assessment of said Chauncey P. Williams on his 
9! said shares of stock, was included by said Board of Assessors 
in the assessment roll of the Sixth ward of the city of Albany, 
and said assessment roll was delivered by said Board of Assessors to 
the supervisor of said Sixth ward, who delivered the same to the 
board of Supervisors of the county ot Albany at their next meeting; 
and the said Board of Supervisors therenpon assumed to assess and 
carried out the taxes upon such pretended assessment therein con- 
tained, and assumed to assess the said Chauncey P. Williams upon 
his said shares of stock in said banking association at the rate of five 
per centum on the said assessed valuation, and afterwards delivered 
the said pretended assessment roll to the receiver of taxes of the city 
of Albany, with their warrant annexed thereto commanding the said 
receiver to collect trom the several persons named in the snid pre- 
tended assessment roll the amount of the tax therein mentioned, and 
to pay over the same in the manner directed in said warrant, and the 
said receiver afterwards issued his warrant to the tnarshal of 
24 the city of Albany, commanding him to levy said tax with 
interest on the same, at the rate of twelve per cent per annum, 
to be calculated trom the Ist day of February, 1875, by distress and 
sale of the goods and chattels of the person upon whose property the 
same Was apportioned, or in his possession, and to pay the same to 
said receiver and to return said warrant within thirty days after the 
date thereof; that the said marshal thereupon proceet led to and did 
levy upon the woods and chattels and moneys of said Chauncey P. 
Williams tor said tax and interest, which sum was paid by said 
marshal to said receiver of taxes and by said receiver of taxes was 
paid to the treasurer of the county of Albany, on or about the Ist 
day of May, 1875, for the use ot said county. That said Chauncey 
P. Williams did betore the assignment ‘to the plaintiff hereinafter 
mentioned, demand of and from the county treasurer of said county 
the said sum so collected and paid into the county treasury, as atore- 
said, with the interest thereon from the time it was received 
25 by the said county treasurer, but the said treasurer did then, 
and has hitherto neglected and retused to pay the same. 
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And plaintiff says, upon information and belief, that the said pre- 
tended assessment was illegal and void. That under the Constitution 
and Jaws of the United States said shares of stock were not liable to 
‘assessment and taxation by State authority, except so far as permission 
to make such assessment was given by section 5219 of the Revised 
Statutes of the United States which provides that nothing therein 
shall prevent ail the shares in any association from being included in 
the valuation of the personal property of the owner or holder of such 

shares in, assessing taxes imposed by authority of the State 
26 within which the association ts loeated: but that the Legisla- 
ture of each State may determine and direct the manner and 
place of taxing all the shares of national banking associations located 
within the State, subject only to the two restrictions, that the taxa- 
tion shall net be at a greater rate than is assessed upon other mon- 
eyed capital in the hands of individual citizens of such State, and 
that the shares of any national banking association owned by non- 
residents ot any State, shall be taxed in the city or town where the 
bank is located and not elsewhere. 
And plaintiff ferther says, upon information and belief, that 
27 the said assessors did intentionally, by a rule prescribed by 
themselves, assess or assure to assess the said shares of stock 
in said National Albany Exchange Bank, at a greater rate in prapor- 
tion to their actual value than other moneyed capital generally, 
in the hands of individual citizens of the State of New York. That 
the rule adopted by said assessors was to assess all shares of stock in 
State and National banks in said city at par, irrespective of their 
actnal or market value, making the requisite deduction for real estate 
owned by said banks. That such rule necessarily resulted in imposing 
upon the shares of said National Albany Exchange Bank a greater 
rate of taxation than was assessed upon other moneyed capital 
generally. That there were in said Sixth ward of said city at the 
time of said assessments several banks, State and National, and that 
the actual value of the stock of said banks varied, that of the shares of 
stock in the said National Albany Exchange Bank being considerably 
less than the stock of most of the other banks in the said city. 
28 That there was a large amount of moneyed capital in said 
city of Albany, and in said Sixth ward, in the year atoresaid, 
in the hands of individual citizens of the State of New York, and 
that such moneyed capital was generally assessed at a less rate than 
the said shares of stock in said National Albany Exchange Bank. 
That the rule adupted as atoresaid by said Board of Assessors was not 
authorized by the laws of the State of New York, and was in viola- 
tion of the provisions of section 5219 of the Revised Statutes of the 
United States. And that for the reasons above set torth the said 
pretended assessment was illegal and void, and the money thereby 
collected was wrongfully collected and paid into the county treasury, 
and belonged of right to the said Chauncey P. Williams and not to 
said county. 
And plaintiff further says that the said Chauncey P. Williams, 
hefore the’ commencement of this action for value received, duly 
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assigned and transferred to this plaintiff all his right and interest in 
and to said moneys and all his claim and right of action against the 
county of Albany arising from the premises. Wherefore the 
29 plaintiff demands judgment against the defendant for the sum 
of $1,868.06 with interest thereon from the Ist dav of May, L875. 


Kourth. That the connty of Albany is a body politic and cor- 
porate, created by and under the laws of the State of New 
York, and its powers can only be exercised by the defendant, 
and that ander the laws of said State of New York, said county can 
sue and be sued only in the name of the Board of Supervisors 
thereot; and that the said county is indebted to the plaintiff in the 
sum of fourteen hundred and nine dollars and thirty-three cents 
($1409.33), with interest from the 27th day of May, 1876, for money 
had and received by said county of Albany to the use of the assignor 
of plaintiff, in manner following, that is to sav: One Chauncey P. 
Williams, a resident of the Fourteenth ward of the city of Albany, 
in the said county of Albany, was, on the Ist day of September, 
IS75, the owner of certain shares of the capital stock of the National 
Albany Exchange Bank, a banking association duly incorporated 

under and by virtue of the act cf Congress, entitled “An act 
30 to provide for a national currency, secured by a pledge of 

United States bonds, and to provide for the circulation and 
redemption thereof,” approved June 8. 1864, established and doing 
business in the Sixth ward of the city of Albany, and that on or 
about the said first dav of September, 1875, the Board of Assessors 
of the city of Albany, which board was by law authorized to assess, 
for purposes of taxation, the taxable persona! property ot residents 
ofssaid city of Albany, did, acting under color of an act of the Legis- 
lature of the State of New York, entitled “An act authorizing the tax- 
ation of stockholders of banks and surplus funds of savings banks,” 
passed April 23, 1866, being chapter 761 of the Laws of 1866, and 
not otherwise assess for taxation, the said shares of said Chauncey P. 
Williams in the stock of said hanking association at S1LO0 per share, 
being the par value thereot, deducting therefrom such sum as was In 
the same proportion to such par value as was the assessed value of 

the real estate of such banking association to the whole 
31 amount of the capital stock thereof, and said assessment of 

said Chauncey P. Williams, on his said shares of stock, was 
included by said Board ot Assessors in the assessment roll of the 
Sixth ward of the city of Albany, and said assessment roll certified 
by said assessors was delivered by said Board of Assessors to the 
supervisor of said Sixth ward, who delivered the same to the Board 
of Supervisors of the county of Albany at their next meeting; and 
the said Board of Supervisors thereupon assessed and carried out the 
taxes upon the assessment therein contained, and assessed the eaid 
Channeey P. Williams upon the said shares of stock in said banking 
assoclation at the rate of 3 56-100 per centum on the said assessed 
valuation, and afterwards delivered the said assessment roll to the 
receiver of taxes of the city of Albany, with their warrant annexed 
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thereto, commanding the receiver to collect from the several persons 
named in the said assessment roll the amount of the tax therein 
mentioned, and to pay over the same in the manner directed 
32 in said warrant, and the said receiver afterwards issued his 
warrant to the marshal of the city of Albany, commanding 
him to levy said tax with interest on the same at the rate of twelve 
per cent per annum, to be calculated from the first day of February, 
1876, by distress and sale of the goods and chattels of the person 
upon whose property the sale Was apportioned or in his possession, 
and to pay the same to said receiver, and to return said warrant 
within thirty days after the date thereof; that the said marshal 
thereupon proceeded to and did levy upon the goods and chattels of 
said Chauncey P. Williains, and forcibly collected the sum of four- 
teen hundred and nine dollars and thirty-three cents ($1409.33) for 
suid tax and interest, which said sum was paid by said marshal to 
said receiver of taxes, and by said receiver was paid to the treasurer 
of the county of Albany on or about the 27th day of May, 1876, for 
the ise ot sald county that the said Chauncey 2! Williams did, before 
the assignment to the plaintiff hereinafter mentioned, demand 
3 of and from the county treasurer of said county the said sum 
So) collected and paid into the county treasury “us aforesaid, with 
interest thereon from the time it was received by said county treas- 
urer, but the said treasurer did then and has hitherto neglected and 
retused to pay the same. Ard this plaintiff further says, upon 
information and belief, that the said act of the Legislature of the 
State of New York, chapter 761 of the Laws‘ of 1866, was and is in 
conflict with the provisions of the laws of the United States, and 
especially in conflict with the provision of the laws of the United 
States that taxation by State authority of shares of stock in banking 
associations incorporated under the act ef Congress above mentioned, 
shall not be at a greater rate than is assessed upon other moneyed 
‘apital in the hands of individual citizens of such State, for the rea- 
son, among others, that the said act of the Legislature of the State 
of New York does not permit the debts owing by the owners of such 
bank stock to be deduced from the value of said stock in the 
3+ assessment thereof. although such deduction of the debts of 
the owner was, at the time of said assessment, and still is per- 
mitted and required by the laws of the State of New York, to be 
made trom the value of every kind of personal property, and mon.- 
eyed capital other than bank stock, in assessing the same for the pur- 
pose of taxation, and the act of the Legislature of the State of New 
Y ork was and 18, therefore, void so tar as it did or does authorize, or 
purport to authorize, the assessment and taxation of shares in bank- 
ing associations incorporated under the laws of the United States. 
And plaintiff also says, upon information and belief, that the assess- 
ment of said shares of stuck in said banking association by said Board 
of Assessors was at a greater rate than was assessed by said Board of 
Assessors upon shares of stock in a bank organized under the laws 
of the State of New York in said Sixth ward, and was at a greater 
rate than was assessed by said board upon other moneyed capital in 
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the hands of individual citizens of the State of New York, | 
35 and that tor these reasons said assessments of said shares of | 
stock, and the levy of tax thereunder, were legal and void, 


and the money thereby collected, viz., the said sum ot $1,409.33, was 
wrongtully collected and paid into the county treasury, and belonged 
of right to said Chauncey P. Williams, and not to said county. 

And plaintiff further says, upon information and belief, that the 
said Chauncey P. Williams did, in pursuance of an act of the Legis- 
lature ot the State of New York, entitled “An act to provide tor the » 
assessment and collection of taxes in the city of Albany,” passed 
Mare), 93. ISD, before snd assessment Was completed, present to suid 
Board ot Assessors “at uttidavit that the value of the personal estate 
owned by him, including his bank stock, after deducting his just 
debts, and his property invested in the stock of corporations or 
associations liable to be taxed therefor, and his investments in the 
obligations of the United States, did not exceed one dollar, and 

requested the said Board of Assessors to reduce his assessment 
36 tothe amount of one dollar, but the said Board of Assessors 

refused to make such reduction, although the said last named 
act required said assessors to make sach reductions from the assess- 
ment of any taxable inhabitant of said city, upon the presentation 
to them of suet affidavit, and although the said Board ot Assessors 
did make such reduction from the assessment of the personal estate 
other than bank stuck, of every taxable inhabitant of said city whew 
made and presented to said board such affidavit; and that the said 
Chauncey P. Williams applied to the Supreme Court of the State ot r 
New York for a writ of mandamus to compel said assessors to make 
such reduction, but said Supreme Court of the State of New York 
denied such application, on the ground that said act of the Legisla- 
ture, chapter 161 of the Laws of New York, passed in the year LS, 
did not permit such reduction, but required the assessinent of suc! 


bank stock at its full value, without any deduction tor indebtedness ; | 
and that the Court of Appeals of the State of New York on 
o7 appeal affirmed the said decision and judgment of the Supreme | 
Court of the State of New York; but that the Supreme Court | 
ot the United States, upon writ of error, reversed the said judgment | 


of the Court of Appeals, and held that the statute, Chapter 761 of 
1866, in that it did not permit the reduction for indebtedness trom 
the assessment of bank stock, which by the laws of the State of New 
York was required to be made trom the assessment of every other 
kind of personal estate aud moneyed capital, was in conflict with the 
law of the United States and void, and that said assessment on the 
stuck of said Chauncey P. Williams was illegal and unauthorized. 
And plaintiff further says that the said Chauncey P. Williams, 
before the Commencement of this action, for value reeeived, duly 
assigned and transterred to this plaintiff all his right and interest in 
and to said moneys, and all his claim and right of action against the 
county of Albany arising from the premises, whereby the plaintiff 
: claims and insists that an action accrued to him against the 
38 detendant for the said sum of fourteen hundred and nine dol- 
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lars and thirty-three cents, with interest from the 29th day of May, 
1876, for which sum and interest plaintiff demands judgment. 


Fifth. That the county ot Albany is a body politic and cor- 
porate created by and under the Laws of the State of New York, 
and that its powers can only be exercised by the defendant, 
and that under the Laws of said State of New York said county 
can sue and be sued only in the name of the Board of Supervisers 
thereof, and that the said county is liable to the plaintiff in the sum 
of twelve hundred and two dollars and thirty-two cents ($1,202.32) 
with interest thereon, from the 3d day of May, 1877, for money 
wrongtully taken from the assiguor of the plaintiff and wrongfully 
received and held by said county of Albany in the manner following, 
that is to say: One Chauncey P. Williams, a resident of the Four- 
teenth ward otf the city of Albany, was on the Ist day of September, 
1876, the owner of certain shares of the capital stock of the National 
Albany Exchange Bank, a banking association duly incorporated 
under and by virtne of the act of Congress entitled, “An aet tu pro- 
vide for a national currency secured by a pledge of United States 

bonds and to provide for the circulation and redemption 
39 thereof,” approved June 3d, 1864, established and doing 

business in the Sixth ward of the citv of Albany, and that on 
or about the said Ist day of September, 1876, the Board of Assessors 
of the city of Albany, which board was by law authorized to asssess 
for purposes of taxation the taxable person i] property of residents of 
said city of Albany and real property in said city, did, acting under 
color of an act of the Legislature ot the State of New York entitled 
“An act authorizing the taxation of stuckhbolders of banks and surplus 
funds of savings banks,” passed April 25d, 1866, being chapter 761, 
of the Lawes of LS66, assume and pretend to assess tur taxation the 
said shares of said Chauncey P. Williams in the stock of said banking 
association at one hundred dollars per share, being the par value 
thereot, deducting therefrom such sum as was in the same proportion 
to such par value as was the assessed value of the real estate ot such 
banking association to the whole amount of the capital stock thereof, 

and said pretended assessment of said Chauncey P. Williams 
40 on his sald shares of stock, Wis included by said Board of 

Assessors in the assessment roll of the Sixth ward of the city 
of Albany, and said assessment roll was delivered by said Board ot 
Assessurs tu the supervisor of said Sixth ward, who delivered the 
same to the Board of Supervisors of the county of Albany at their 
next meeting ; and the said Board of Supervisors thereupon assumed 
to assess and carried out the taxes upon such pretended assessment 
therein contained, and assumed to assess the said Chauncey P. 
Williams upon his said shares of stock in said banking association 
at the rate of 3,38; per centum on the said assessed valuation, and after- 
ward delivered the said pretended assessment roll to the receiver of 
taxes of the city of Albany, with their warrant annexed thereto, com- 
manding the said receiver tu collect from the several persons named 
in the said pretended assessment roll the amount of the tax therein 
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mentioned, and to pay over the same in the manner directed in said 
warrant, and the said receiver afterwards issued his warrant 
41 to the marshal of the city of Albany, commanding him to levy 
said tax, with interest on the same, at the rate of twelve per 
cent. per annum, to be calculated from the Ist day of February, 1877, 
by distress and sale of the goods and chattels of the person upon 
whose property the same was apportioned, or in his possession, and 
to pay the same to said receiver, and to return said warrant within 
thirty days after the date thereof; that the said marshal thereupon 
proceeded to and did levy upon the goods and chattels and moneys 
of said Chauncey P. Williams for said tax and interest, which sum 
was paid by said marshal to said receiver of taxes, and by said 
receiver of taxes was paid to the treasurer of the county of Albany, 
on or about the 3d day of May, 1877, for the use of said county; 
that said Chauncey P. Williams did, before the assignment to the 
plaintiff hereinafter mentioned, demand of and trom the county 
treasurer of said county the said sum so collected and paid into the 
county treasury, as aforesaid, with the interest thereon from 
42 the time it was received by the said county treasurer, but the 
said treasurer did then, and has hitherto neglected and refused 
to pay the same. 

And plaintiff says upon information and belief that the said pre- 
tended assessment was illegal and void. That under the Constitution 
and Laws of the United States said shares of stock were not liable to 
assessment and taxation by State authority, except so far as permis- 
sion to make such assessment was given by section 5219 of the 
Revised Statutes of the United States, which provides that nothing 
therein shall prevent all the shares in any association from being 
incfuded in the valuation of the personal property of the owner or 
holder of such shares in assessing taxes imposed by authority of the 
State within which the association is located; but that the Legis- 
lature of each State may determine and direct the manner and place 
of taxing all the shares of national banking associations loeated within 

the State, subject only to the two restrictions, that the taxation 
43 shall not be at a greater rate than is assessed npon other mon- 

eyed capital in the hands of individual citizens of such State, 
and that the shares of any national banking association owned by 
non-residents of any State, shall be taxed in the city or town where 
the bank is located and not elsewhere. 

And plaintiff further says, upon intormation and belief, that 
that the said assessors did intentionally by a rule preseribed by 
themselves, assess or assume to assess the said shares of stock 
in said National Albany Eychange Bank, at a greater rate in pro- 
portion to their actual value than other moneyed Beg generally, 
in the hands of individual citizens of the State of New York. That 
the rule adopted by said assessors was to assess all shares of stock in 
State and National banks in said city at par, irrespective of their 
actual or market value, making the requisite deduction for real estate 
owned by said banks. That such rule nec ‘essarily resulted in impos- 
ing upon the shares of said National Albany Exchange Bank a greater 
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rate of taxation than was assessed upon other moneyed capital gen- 
erally. That there were in said Sixth ward of said city at the time 
of said assessments several banks, State and National, and that the 
actual value ot the stock of said banks varied, that of the shares of 
stock in the said National Albany Exchange Bank being considerably 
less than the stock of most of the other banks in the said city. 
44 That there was a large amount of moneyed capital in said 
city of Albany, and in said Sixth ward, in the year aforesaid, 
in the hands of individual citizens of the State of New York, and 
that such moneyed capital was generally assessed at a less rate than 
the said shares of stock in said National Albany Exchange Bank. 
That the rule adopted as aforesaid by said Board of Assessors was 
not authorized by the laws of the State of New York, and was in 
violation of the provisions of section 5,219 of the Revised Statutes 
of the United States. And that for the reas ns above set forth the 
said pretended assessment was illegal and void, and the money thereby 
collected was wrongtully collected and paid into the county treasury, 
and belonged of right to the said Chauneey P. Williams, 

45 and not to said county. 
And plaintiff further says that the said Chauncey P. Wil- 
* liams, before the commencement of this action for value received, 
duly assigned and transferred to this plaintiff all his right and inter- 
est in and to said moneys and all his claim and right of action against 
the county of Albany arising from the premises. Wherefore the 
plaintiff demands judgment against the defendant for the said sum 
of $1,202.32, with interest thereon from the 3d day of May, 1877. 


Sizth. That the County of Albany is a body politic and 
46 corporate created by and under the Laws of the State of New 
York, and that its powers can only be exercised by the 
defendant, and that under the Laws of said State of New York said 
county can sue and be sued only in the name of the Board of 
Supervisors thereof, and that the said county is liable to the plaintiff 
in the sum of thirteen hundred and thirty-six dollars and sixty cents 
(1,336.60), with interest thereon, from the seventeenth day of April, 
I878, for money wrongfully taken from the assignor of the plaintiff 
and wrongtully received and held by said county of Albany in the 
manner following, that is to say: One Chauncey P. Williams, a resi- 
dent ot the Fourteenth ward of the city of Albany, was on the first 
day of September, 1877, the owner of certain shares of the capital 
stock of the National Albany Exchange Bank, a banking association 
duly incorporated under and by virtue of the act of Congress entitled 
“An act to provide for a national currency secured by a pledge of 
United States bonds and to provide for the circulation and 
47 redemption thereof,’ approved June 3d, 1864, established and 
doing business in the Sixth ward of the city of Albany, and 
that on or about the said first day of September, 1877, the Board of : 
Assessors of the city of Albany, which board was by law authorized 
to assess for purposes of taxation the taxable personal property of 
residents of said city of Albany and real property in said city, did, 
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acting under color of an act of the Legislature of the State of New 
York entitled “ An act authorizing the taxation of stockholders of 
banks and surplus funds of savings banks,” passed April 23d, 1866, 
being chapter 761, of the Laws of 1866, assume and pretend to assess 
for taxation the said shares of said Chauncey P. Williams, in the stock 
of said banking association at one hundred dollars per share, being 
the par value thereof, deducting therefrom. such sum as was in the 
same propertion to such par value as was the assessed value of the 
real estate of such banking association to the whole amount of the 

capital stock thereof, and said pretended assessmerft of said 
48 Chauncey P. Williams on his said shares of stock, was included 

by said Board ot Assessors in the assessment roll of the Sixth 
ward of the citv of Albany, and said assessment roll was delivered by 
said Board of Assessors to the Supervisor of said Sixth ward, who 
delivered the same to the Board of Supervisors of the County of 
Albany at their next meeting; and the said Board of Supervisors 


_ 


thereupon assumed to assess and carried out the taxes upon such pre- 
tended assessment therein contained, and assumed to assess the said 
Chauncey P. Williams upon his said shares of stock in said banking 
association at the rate of 3,%°; per centum on the said assessed valua- 
tion, and afterwards delivered the said pretended assessment roll to 
the receiver of taxes of the city of Albany, with their warrant annexed 
thereto commanding the said receiver to collect from the several per- 
sons named in the said pretended assessment roll the amount of the 
tax therein mentioned and to pay over the same in the manner directed 
in said warrant, and the said reeeiver afterwards issued his 

49) warrant to the marshal of the city af Albany, commanding 
him to levy said tax with interest on the same, at the rate of 
twelve per cent per annum, to be calculated from the first day of Feb- 
ruary, L878, by distress and sale of the goods and chattels of the 
person upon whose property the same was apportioned, or in his 
possession, and to pay the same to said receiver and to return said 
warrant within thirty days after the date thereof; that the said mar- 
shal thereupon proceeded to and did levy upon the goods and chattels 
and moneys of said Chauncey P. Williams tor said tax and interest, 
which sum was paid by said marshal to said receiver of taxes and by 
suid receiver of taxes was paid to the treasurer of the county of 
Albany, on or about the 17th day of April, 1878, tor the use of said 
county; that said Chauncey P. Williams did before the assignment 
to the plaintiff hereinafter mentioned, demand of and trom the county 
treasurer of said county the said sum so collected and paid into the 
county treasury, as afyresaid, with the interest thereon trom the 
time it was received by the said county treasurer, but the said treasn- 
rer did then, and has hitherto neglected and refused to pay the same. 
And plaintiff says upon information and belief that the said 

50 pretended assessment was illegal and void. That under the 
Constitution and Laws of the United States said shares of 

stock were not liable to assessment and taxation by State authority 
except so far as permissson to make such assessment was given by 
section 5219 of the Revised Statutes of the United States which pro- 
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vides that nothing therein shall prevent all the shares in any associa- 
tion from being ineluded in the valuation of the personal property of 
the owner or holder of such shares in assessing taxes imposed by 
authority of the State within which the association is located: but 
that the Legislature of each State may determine and direct the 
manner and place of taxing all the shares of national banking associa- 
tions located within the State, subject only to the two restrictions, 
that the taxation shal] not be at a greater rate than is assessed upon 
other moneyed capital in the hands ot individual citizens of such 
State, and that the shares of any national banking association owned 
by non-residents of any State, shall be taxed in the city or town 
where the bank is located and not elsewhere. 

And plaintiff further says, upon information and belief, that 
5] the said assessors did intentionally by a rule prescribed by 

themselves, assess or ussutne to assess the said shares of stock 
in said National Albany Exchange Bank, at a greater rate in propor- 
tion to their actual value than other moneyed capital generally, in 
the hands of individual citizens of the State of New York. That 
the rule adopted by said assessors was to assess all shares of stock in 
State and National banks in said city at par, irrespective of their 
actual or market value, making the requisite deduction for real estate 
owned by said banks. That such rule necessarily resulted in impos- 
ing upon the shares of said National Albany Exchange Bank a greater 
rate of taxation than was assessed upon other moneyed capital gen- 
erally. That there were in said Sixth ward of said city at the time 
of said assessments several banks, State and National, and that the 
actual value of the stock of suid banks varied, that of the shares of 
stock in the said National Albany Exchange Bank being consider- 

ably lees than the stock of most of the other banks in the said 
52 city. 

That there was a large amount of moneyed capital in said 
city of Albany, and in said Sixth ward, in the year aforesaid, in the 
hands of individual citizens of the State of New York, and that such 
moneyed capital was generally assessed at a less rate than the said 
shares of stock in said National Albany Exehange Bank. That the 
rule adopted as aforesaid by said Board of Assessors was not author- 

ized by the laws of the State of New York, and was in viola- 
53 tion of the provisions of section 5219 of the Revisec Stat- 

utes of the United States. And that for the reasons above 
set furth the said pretended assessment was illegal and void, and the 
money thereby collected was wrongfully collected and paid into the 
county treasury, and belonged of right to the said Chauncey P. Wil- 
liams and not tu said county. 

And plaintitt further says that the said Chauncey P. Williams, 
betore the commencement of this action for value received, duly 
assigned aud transterred to this plaintiff all his right and interest to 
and to said moneys and all his claim and right of action against the 
county of Albany arising from the premises. Wherefore the plain- 
tiff demands judgment against the defendant tor the said sum of 
$1,336.60 with interest thereon trom the 17th day of April, 1578. 
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Seventh. That the county of Albany is a body politic and 

54 corporate created by and under the Laws of the State of New 
York, and that its powers can ouly be exercised by the defend- 

ant, and that under the Laws of said State of New York said county 
ean sue and be sued only in the name of the Board of Supervisors 
thereof, and that the said county is liable to the plaintiff in the 
sum of fourteen hundred and ‘seventy-three dollars and two cents 
($1,473.02) with interest thereon, from the 22d day ot April, 1S79, 
for money wrongfully taken trom the assignor of the plaintiff and 
wrongtully received and held by said county of Albany in the manner 
following, that is to say: One Chauncey P. Williams, a resident of 
the Fourteenth ward of the city of Albany, was on the Ist day of 
September, IS78, the owner ot certain shares of the capital stock of 
the National Albany Exchange Bank, a banking association duly 
incorporated under and by virtue of the aet of Congress, entitled 
“An act to provide fora national currency secured by a pledge of 
United States bonds and to provide tor the circulation and 

AD redemption thereof.” approved June od. [S64, established 
and doing business in the Sixth ward ot the city ot Albany, 

and that on or about the Ist day of September, 187s, the board of 
Assessors of the city of Albany, which board was by law authorized 
to assess for purposes of taxation the taxable personal property ot 
residents ot said city ot Albany and real property in said city. did, 
acting under color of an act of the Legislature of the State of New 
York, entitled “An act authorizing the taxation of stockholders of 
banks and surplus funds of savings banks,”’ passed April 23d, 1866, 
being chapter 761, of the Laws of 1866, assume and pretend to assess 
for taxation the said shares of said Chauncey P. Williams, in the 
stock ‘ot said banking assuclation at one hundred dollars per share, 
being the par value thereot, deducting therefrom such sum as was ia 
the same proportion to such par value as was the assessed value of the 
real estate of such banking association to the whole amount of the 
capital stock thereof, and said pretended assessment of said 

56 Chauncey P. Williams on his said shares of stock, was included 
by said Board of Assessors Wh the Assessment roll ol the Sixth 

ward of the city ot Albany, and said assesstnent roll Wiis delivered by 
said Board of Assessors to the supervisor of the said Sixth ward, who 
delivered the saine to the Board of Supervisors of the county of 
Albany at their next meeting; and the said Board of Supervisors 
thereupon assumed to assess and carried out the faXxes Lpron such - 
pretended assessment therein contained, and assume to assess the 
said Chauncey P. Williams upon his said siiares of stock in said 
banking association at the rate of 2,54, per centum on ithe said 
assessed vaination, and atterwards delivered the said pretended assess- 
ment roll tu the receiver of taxes of the city of Albany, with their 
warrant annexed thereto, commanding the said receiver to collect 
trom the several persons named in the said pretended assessment roll 
the amount of the tax therein mentioned and to pay over the same 
in the manner directed in said warrant, and the said receiver 

57 afterwards issued his warrant to the marshal of the city of 
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Albany, commanding him to levy said tax with interest on the 
same, at the rate of twelve per cent. per annum, to be calculated 
from the Ist day of February, 1879, by distress and sale of the goods 
and chattels of the person upon whose property the same was appor- 
tioned, or in his possession, and to pay the same to said receiver and 
to return said warrant within thirty days after the date thereof ; that 
the said marshal thereupon proceeded to and did levy upon the goods 
and chattels and moneys of said Chauncey P. Williams for said tax 
and interest, which sum was paid by said marshal to said receiver of 
taxes and by said receiver of ‘taxes was paid to the treasurer of the 
county of Albany, on or about the 22d day of April, 1879, for the 
use of said county; that said Chauncey P. Williams did before the 
assignment to the plaintiff hereinafter mentioned, demand of and 
from the eounty treasurer ot said county the said BUTT) so collected and 

paid into the county treasury, as aforesaid, with the interest 
5S thereon from the time it was received by the said county 

treasurer, but the said treasurer did then. and has hitherto 
neglected and refused to pay the same. 

And plaintiff says upon information and belief that the said pre- 
tended assessment was illegal and void. That ander the Constitution 
and Laws of the l nited States said shares ot stock were not liable to 
assessment and taxation by State authority except so far as permis. 
sion to make such assessment’ was given by section 5219 of the 
Revised Statutes of the United States, which provides that nothing 
therein shall prevent all the shares in any association from being 
included in the valuation of the personal property of the owner or 
holder of such shares in assessing taxes imposed by authority of the 
State within which the association is located; but that the Levisla- 
ture of each State may determine and direct the manner and place of 
taxing all the shares of national banking asseciations located within 
the State. subject only to the two restrictions. that the taxation shall 
not be at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens of such State, and that the shares 
of any national banking association owned by non-residents oft any 
State, shall be taxed in the city or town where the bank is located 
and not elsewhere. 

And plaintiff further says, upon information and _ belief, 

59 that the said assessors did intentionally by a rule preseribed 
by themselves, Assess or assume to assess the sald shares of 

stock in said National Albany Exchange Bank, at a greater rate in 
proportion to their actual value than other moneyed capital generally, 
in the hands of individual citizens of the State of New York. That 
the rule adopted by said assessors was to assess all shares of stock in 
State and National banks in said city at par, irrespective Of their 
actual or market value, making the requisite deduction for real estate 
owned by said banks. That such rule necessarily resulted in imposing 
upon the Shares of said National Albany Exchange Bank a greater 
rate of taxation than was assessed upon other moneyed capital gen- 
erally. That there were in said Sixth ward of said city at the time 
of said assessments several banks, State and National, and that the 
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actual value of the stock of said banks varied, that of the shares of 
stock in the said National Albany Exchange Bank being consider- 

ably less than the stock of most of the other banks in the 
60 said city. 

That there was a large amount of moneyed capital in said 
city of Albany, and in said Sixth ward, in the year aforesaid, in the 
hands of individual citizens of the State of New York, and that such 
moneyed capital was generally assessed at a less rate than the said 
shares of stock in said National Albany Exchange Bank. That the 
rule adopted as aforesaid by said Board of Assessors was not author- 
ized by the laws of the State of New York, and was in violation of 
the provisions of section 5219 of the Revised Statutes of the United 
States. And that for the reasons above set forth the said pretended 
assessment was illegal and void, and the money thereby collected was 
wrongfully collected and paid into the county treasury, and belonged 
of right to the said Chauncey P. Williams and not to said county, 

And plaintiff further says that the said Chauncey P. Wil- 
61 liams, before the commencement of this action tor value 

received, duly assigned and transterred to this plaintiff all his 
right and interest in and to said moneys and all-his claim and right 
of action against the county of Albany arising from the premises. 
Wheretore the plaintiff? demands judgment against the detendaut for 
the said suin of $1,473.02 with interest thereon from the 22d day of 


April, 1879. 


highth. That the county of Albany is a body politic and cor- 

62 porate, created by and under the laws of the State of New 
York, and that its powers can only be exercised by the detend- 

ant, and’ that under the laws of said State of New York said county 
can sue and be sued only in the name of the Board of Supervisors 
thereof, and that the said county is liable to the plaintiff in the sum 
of eleven thousand six hundred and tour dollars and seventy-tive 
cents ($11,604.75), with interest thereon trom the Ist day of May, 
1875, tor money wrongtully taken from the assignor of the plaintiff 
and wrongtully received and held by said county of Albany in the 
the manner following, that is to say: Certain persons, estates and 
corporations named in the schedule hereinafter referred to were, on 
the Ist day of September, 1874, the owners of certain shares of the 
capital stock ot the National Albany Exchange Bank, a banking 
association duly incorporated under and by virtue of the act of Con- 
gress, entitled * An act to provide for a national currency, secured 
by a pledge of United States bonds, and to provide tor the 

63 circulation and redemption thereof,” approved June 3, 1864, 
established and doing business in the Sixth ward of the city 

of Albany, and that on or about the said Ist day of September, 1874, 
the Board of Assessors of the city of Albany, which board was by 
law authorized to assess, for purposes of taxation, the taxable per- 
sonal property of residents of said city of Albany and real property 
in said city, did, acting under color of an act of the Legislature of 
the State of New York, entitled * An act authorizing the taxation of 
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stockholders of banks and surplus funds of savings banks,’ passed 
April 23, 1866, being chapter 761 ot the Laws of 1866, assume and 
pretend to assess for taxation the said shares of said persons, estates 
and corporations in the stock of said banking association at $100 per 
share, being the par value thereot, deducting therefrom such sum as 
Was in the same proportion te such par value as was tlie assessed 
value of the real estate of such banking association, to the whole 

amount of the capital stock thereof, and said pretended assess- 
64 ment of said’ persons, estates and corporations on their said 

shares of stock, was included by said Board ot Assessors in the 
assessinent roll of the Sixth ward of the city ot Albany, and said 
assessment roll was delivered by said Board of Assessors to the super- 
visor of said Sixth ward, who delivered the same to the Board of 
Supervisors of the county of Albany at their next meeting; and the 
said Board of Supervisors thereupon assumed to dssess and carried out 
the taxes upon such pretended assessment therein contained, and 
assumed to assess the said persons, estates and corporations upon 
their said shares of stock in said banking association at the rate ot five 
per centum on the said assessed valuation, and afterwards delivered 
the said pretended assessment roll to the receiver of taxes of the 
city of Albany, with their warrant annexed thereto, commanding 
the said receiver to collect, from the several persons named in the said 
pretended assessment roll, the amount of the tax therein mentioned, and 

to pay over the same In the manner directed in said warrant, and 
65 the said receiver afterwards issued his warrant to the marshal of 

the city of Albany, commanding him to levy said tax. with 
interest on the same at the rate of twelve per cent per annutn, to be 
calculated from the Ist day of February, 1875, by distress and sale 
of the goods and chattels of the person upon whose property the same 
Was apportioned or in his possession, and to pay the same to said 
receiver, and to return said warrant within thirty days atter the date 
thereot; that the said marshal thereupon proceeded to and did levy 
upon the goods and chattels and moneys of said persons, estates and 
corporations for said taxes and interest, which sum was paid by said 
marshal to said receiver of taxes, and by said receiver of taxes was 
paid to the treasurer of the county of Albany on or about the Ist 
day of May, 1875, for the use of said county; that the names of said 
persons, estates and corporations so assessed and taxed on their shares 
of stock in said bi uking association as aforesaid, together with . 

the number of such shares on Which each of said persons, 
66 estates and corporations was 80 assessed and taxed, and the 

amount forcibly collected from each of them and. paid into 
the treasury of the county of Albany, are correctly stated in schedule 
A, hereto annexed, which is hereby made a part of this count; that 
the said several persons and corporations, and the representatives of 
said estates, did duly assign tou Chauncey P. Williams, of the city of 
Albany, all their and each of their claims and demands against the 
county ot Albany by reason of the premises, and that said Chauncey 
P. Williams did, before the assignment to the plaintiff hereinatter 
mentioned, demand of and from the county treasurer of said county 
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the said sum so colldcted and paid into the county treasury as aforesaid, 
with the interest thereon from the time if was received by the said 
county treasurer, but the said treasurer did then, and has, hitherto 
neglected and retused to pay the same. 
And plaintiff says, upon information and belief, that the said pre- 
tended assessment was illegal and void. That under the 
67 Constitution and laws of the United States said shares ot 
stock were not liable to assessment and taxation by State 
authority, except so far as permission to make such assessment was 
given by section 5219 of the Revised Statutes of the United States, 
which provides that nothing therein shall prevent all the shares in 
any association from being included in the valuation of the personal 
property of the owner or holder of sueh shares in assessing taxes 
imposed by authority of the State within which the association is 
located ; but that the Legislature of each State may determine and 
direct the manner and place of taxing all the shares of national bank- 
ing associations located within the State, subject only to the two 
restrictions, that the taxation shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of individual citi- 
zens of such State, and that the shares of any national banking asso- 
ciation, owned by non-residents of :ny State, shall be taxed in the 
city or town where the bank is located, and not elsewhere. 
And plaintiff further says, upon information and belief, that 
68 the said assessors did intentionally by a rule prescribed by 
themselves, assess or assume to assess the said shares of stock 
in said National Albany Exchange Bank, at a greater rate in propor- 
tion to their actual value than. other moneyed eapital generally, in 
the hands of individual citizens of the State of New York. That the 
rule adopted by said assessors was to assess all shares of stock in State 
and National banks in said city at par, irrespective of their actual or 
market value, making the requisite deduction tor real estate owned 
by said banks. That such rnle necessarily resulted in imposing upon 
the shares of said National Albany Exchange Bank a greater rate of 
taxation than was assessed upon other moneyed capital generally. 
That there were in said Sixth ward of said city at the time of said 
asssessments several banks, State and National, and that the actual 
ralue of the stock of said banks varied, that of the shares of stock in 
the said National Albany Exchange Bank being considerably less 
than the stock of most of the other banks in the said city. 
69 That there was a large amount of moneyed capital in said 
city of Albany, and in said Sixth ward, in the year aforesaid, 
in the hands of individual citizens of the State of New York, and 
that such moneyed capital was generally assessed at a less rate than 
the said shares of stock in said National Albany Exchange Bank. 
That the rule adopted as aforesaid by said Board of Assessors was 
not authorized by the laws ot the State of New York, and was in 
violation of the provisions of section 5219 of the Revised Statutes of 
the United States. And that tor the reasons above set forth the said 
pretended assessment was illegal and void, and the money thereby 
collected was wrongfully collected and paid into the county treasury, 
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and belonged of right to the said persons, estates, and corporations, 


and not tu said county. 
And plaintiff further says that the said Chauncey P. Williams, 
before the commencement of this action for value received, duly 
assigned and transferred to this plaintiff all his right and 
70 interest in and to said moneys and all his claim and right of 
action against the county of Albany arising from the premises. 
Wherefore the plaintiff demands judgment against the defendant for 
the said sum of $11,604.75, with interest thereon from the Ist day of 


May, 1875. 


Ninth. That the county of Albany is a body politic and corporate 
created by and under the Laws of the State of New York, and that 
its powers can only be exercised by the defendant, and that under 
the Laws of said State ot New York said county can sue and be sued 
only in the name of the Board of Supervisors thereof, and that the 
said county is liable to the plaintiff in the sum of eight thousand 
one hundred aad forty-seven dollars and twenty-six cents ($8,147.42, 
with interest thereon, from the 27th day of May, 1876, for money 
wrongfully taken from the assignor of the plaintiff and wrongfully 
received and held by said county of Albany in the manner following, 

that is to say: certain persons, estates, and corporations named 
71 in the schedule hereinatter referred to, were on the first day of 

September, 1875, the owners of certain shares of the capital 
stock of the National Albany Exchange Bank, a banking association 
duly incorporated under and by virtue of the act of Congress entitled 
“An act to provide tor a national currency secured by a pledge of 
United States bonds and to provide for the cireulation and redemp- 
tion thereot,”’ approved June ja. LS64, established and doing business 
in the Sixth ward of the city uf Albany, and that on or about the said 
first day oft September, 1875, the Board ot Assessors of the city of 
Albany, which board was by law authorized to assess for purposes oft 
taxation the taxable personal property of residents of said city of 
Albany and real property in said city, did, acting under color of an 
act of the Legislature ot the State ot New York entitled - An act 
authorizing the taxation of stockholders of banks and surplus funds of 
savings banks,” passed April 23d, LS66, being chapter iO, 7 | the 

Laws of 1866, assume and pretend to assess fur taxation the 
72 said shares of said persons, estates, and corporations in the 

stock of said banking association at one bundred dollars per 
share, being the par value thereof, deducting therefrom such sum as 
was in the same proportion to such par value as was the assessed 
value of the real estate of such banking association to the whole 
amount of the capital stock thereot, and said pretended assessment of 
said persons, estates and COrporallons, Oni their said shares ot stock, 
was included by said Board of Assessurs in the assessment roll of the 
Sixth ward ef the city of Albany, and said assessment roll was deliv- 
ered by said Board of Assessors to the supervisor of said Sixth ward, 
who delivered the same to the Board of Supervisors of the County of 
Albany at their next meeting; and the said Board of Supervisors 
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thereupon assumed to assess and carried out the taxes upon such pre- 
tended assessment therein contained, and assumed to assess the said 
persons, estates and corporations, upon their said shares of stock in 

said banking association at the rate of 3,%°% per centum on the 
(fp mere assessed valuation, and afterwards delivered the said pre- 


tended assessment roll to the receiver of taxes of the city of 


Albauy, with their warrant annexed thereto commanding the said 
receiver to collect trom the several persons named in the said pre- 
tended assessment roll the amount of the tax therein mentioned and 
to pay over the same in the manner directed in said warrant, and the 
said receiver afterwards issued his warrant to the marshal of the city 
of Albany, commanding him to levy said tax with interest on the 
same, at the rate of twelve per c¢ nf per annum, to be caleulated trom 
he Ist day of February, 1576, by distress and sale of the goods and 
chattels of the person upon whose property the same was apportioned, 
or in his possession, and to pay the same tu said receiver and to return 
said warrant within thirty days after the date thereof; that the said 
marshal thereupon proceeded to and did levy upon the goods and 
chattels and moneys of said persons, estates and corporations, for said 

taxes and interest, which sum was paid by said marshal to said 
74 receiver of taxes and by said receiver of taxes was paid to the 


treasurer of the county of Albany, on or about the 27th day of 


May, 1876, for the use of said county ; that the names of said persons, 
estates and corporations, so assessed and taxed on their shares of stock 


in said banking association as aforesaid, together with the number of 


such shares on which each of said persons, estates and corporations 
were so assessed and taxed, and the amount forcibly collected trom 
each of them and paid into the treasury of the county of Albany, are 
correct] stated in Schedule B, hereto annexed, which is hereby made 
a part of this count; that the said several persons and corporations, 
and the representatives of said estates did duly assign to Chauncey P. 
Williams, of the city of Albany, all their and ach of their claims 
and demands against the County of Albany, by reason of the premi- 
ses, and that said Chauncey P. Williams did before the assignment 
to the plaintift hereinafter mentioned, demand of and trom the county 

treasurer of said county the said sum so collected and paid into 
75 the county treasury, as aforesaid, with the interest thereon 

trom the time it was received by the said county treasurer, but 
the said treasurer did then, and has hitherto neglected and retused to 
pay the same. 

And plaintiff says upon information and belief that the said pre- 
tended assessment was illegal and void. That under the Constitution 
and laws of the United States said shares of stock were not liable to 
assessment and taxation by State authority, except so far as permission 
to make such assessment was given by Section 5219 of the Revised 
Statutes of the United States, which ‘provides that nothing therein 
shall prevent all the shares in any association trom being included in 
the valuation of the personal property of the owner or bolder of such 
ehares in assessing taxes imposed by authority of the State within 
which the association is located; but that the Legislature of each 


STANLEY VS. SUPERVISORS OF ALBANY COUNTY. 25 


State may determine and direct the manner and place of taxing all 
the shares of national banking associations located within the 
16 State, subject only to the two restrictions, that the taxation 
shall not be at a greater rate than is assessed upon other 
moneyed capital in the h: inds of individual citizens of such State, and 
that the shares of any national banking association owned by non- 
residents of any State, shall be taxed in the city or town where the 
bank is located and not elsewhere. 
And plaintiff further says, upon information and_ belief, 
vi that the said assessors did intentionally by a rule preseribed by 
themselves, assess or assume to assess the said shares of stock 
insaid National Albany Exchange Bank, at a greater rate in propor- 
tion to their actual value than other moneyed capital generally, in 
the hands of individnal citizens of the State of New York. That the 
rule adopted by said assessors was to assess all shares of stock in State 
and National banks in said city at par, irrespective of their actual or 
market value, making the requisite deduction tor real estate owned 
by said banks. That such rule necessarily resulted in imposing upon 
I. - | the shares of said National Albany Exchange Bauk a greater rate of 
taxation than was assessed upon other moneyed capital generally. 
That there were in said Sixth ward of said city, at the time of said 
assessinents, several banks, State and National, and that the actual 


value of the stock of said banks varied, that of the shares of stock 
‘in the said National Albany Exchange Dank being considerably less 

than the stock of most of the other banks in the said city. 
“Vag That there was a large amount of moneyed capital in said 
~ city of Albany, and in said Sixth ward, in the year aforesaid, 


in the hands of individual citizens of the State of New York, and 

that such moneyed capital was generally assessed at a less rate than 

the said shares of stock in said National Albany Exchange Bank. 

Phat the rule adopted as aforesaid by said Board of Assessors was 

tot authorized by the laws of the State of New York, and was in 

jolation of the provisi ms of section 5,219 of the Revised Statutes 

{ of the United States. And that tor the reasons above set 

? forth the said pretended assessment was illegal and void, and 

the money thereby collected was wrongtully collected and paid 

v the county treasury, and belonged of right to the said persons, 

tes, and corporations, and not to said county. 

nd plaintiff further says that the said Chauncey P. Williams, 

ore the commencement of this action for value received, duly 

rned and transferred to this plaintiff all his right and interest in 

to said moneys and all his claim and right of action against the 

nty of Albany arising trom the premises. Wherefore the plaintiff 

- ands judgment against the defendant tor the said suin of $8,147.26, 
4 interest thereon from the 27th day of May, 1876. 


' 


Tenth. That the county of Albany is a body politic and 
corporate, created by and under the laws ot the State of New 
York, and that its powers can only be exercised by the detend- 

3 that under the laws of said State of New York said yunty 
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thereupon assumed to assess and carried out the taxes upon such pre- 
tended assessment therein contained, and assumed to assess the said 
persons, estates and corporations, upon their said shares of stock in 
said banking assuciation at the rate of 5,45 per centum on the 
73 said assessed valuation, and afterwards delivered the said pre- 
tended assessment roll to the receiver of taxes of the city of 
Albauy, with their warrant annexed thereto commanding the said 
receiver to collect from the several persons named in the said pre- 
tended assessment roll the amount of the tax therein mentioned and 
to pay over the same in the manner directed in said warrant, and the 
said receiver afterwards issued his warrant to the marshal of the city 
of Albany, commanding him to levy said tax with interest on the 
same, at the rate of twelve per cent per annum, to be calculated trom 
the Ist day of February, 1876, by distress and sale of the goods and 
chattels of the person upon whose property the same was apportioned, 
or in bis possession, and to pay the same to said receiver and to return 
suid warrant within thirty days after the date thereof; that the said 
marshal thereupon proceeded to and did levy upon the goods and 
chattels and moneys of said persons, estates and corporations, for said 
taxes and interest, which sum was paid by said marshal to said 
74 receiver of taxes and by said receiver of taxes was paid to the 
— treasurer of the county of Albany, on or about the 27th day of 
May, 1876, for the use of said county ; that the names of said persons, 
estates and corporations, so assessed and taxed on their shares of stock 
in sald banking association as aforesaid, together with the number of 
such shares on which each of said persons, estates and corporations 
were so assessed and taxed, and the amount forcibly collected trom 
each of them and paid into the treasury of the county of Albany, are 
correctly stated in Schedule B, hereto annexed, which is hereby made 
a part of this count; that the said several persons and corporations, 
and the representatives of said estates did duly assign to Chauncey P. 
Williains, of the city of Albany, all their aud each of their claims 
and demands against the County of Albany, by reason of the premi- 
ses, and that said Chauncey P. Williams did betore the assignment 
to the plaintiff hereinafter mentioned, demand of and trom the county 
treasurer of said county the said sum so collected and paid into 
75 the county treasury, as aforesaid, with the interest thereon 
trom the time it was received by the said county treasurer, but 
the said treasurer did then, and has hitherto neglected and refused to 
pay the same. 

And plaintiff says upon information and belief that the said pre- 
tended assessment was illegal and void. That under the Constitution 
and laws of the United States said shares of stock were not liable to 
assessment and taxation by State authority, except so tar as permission 
to make such assessment was given by Section 5219 of the Revised 
Statutes of the United States, which provides that nothing therein 
shall prevent all the shares in any association from being included in 
the valuation ot the personal property of the owner or bolder of such 
ehares in assessing taxes imposed by authority of the State within 
which the association is located; but that the Legislature of each 
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State may determine and direct the manner and place of taxing all 
the shares of national banking associations located within the 
16 State, subject only to the two restrictions, that the taxation 
shall not be at a greater rate than is assessed upon other 
moneyed capital in the hands ot individual citizens of such State, and 
that the shares of any national banking association owned by non- 
residents of any State, shal! be taxed in the city or town where the 
bank is located and not elsewhere. 
And plaintiff farther says, upon information and _ belief, 
77 that the said assessors did intentionally by a rule preseribed by 
themselves, assess or assume to assess the said shares of stock 
insaid National Albany Exchange Bank, at a greater rate in propor- 
tion to their actual value than other moneyed capital yenerally, in 
the hands of individual citizens of the State of New York. That the 
rule adopted by said assessors Was to assess all shares of stock in State 
and National banks in said city at par, irrespective of their actual or 
market value, making the requisite deduction tor real estate owned 
by said banks. That such rule necessarily resulted in imposing upon 
the shares of said National A Ibany Exchange Bank a yvreater rate ot 
taxation than was assessed Upon other inoneyed capital generally. 
That there were in said Sixth ward of said city, at the time of said 
ussesstnents, several banks, State and National, and that the actual 
value of the stock of said banks varied, that of the shares of stock 
in the said National Aibany Exchange Bank being considerably less 
than the stock of most of the other banks in the said city. 
78 That there was a large amount of moneyed capital in said 
city of Albany, and in said Sixth ward, in the year aforesaid, 
in the hands of individual citizens of the State of New York, and 
that such moneyed capital was generally assessed at a less rate than 
the said shares of stock in said National Albany Exchange Bank. 
That the rnle adopted as aforesaid by said Board of Assessors was 
not authorized by the laws of the State of New York, and was in 
violation of the provisions of section 5,210 of the Revised Statutes 
of the United States. And tliat tor the reasons above set 
79 forth the said pretended assessment was illegal and void, and 
the money thereby collected was wrongtully collected and paid 
into the county treasury, and belonged of riglit to the said persons, 
estates, and corporations, and not to said county. 

And plaintiff further says that the said Chauncey P. Williams, 
before the commencement of this action for value received, duly 
assigned and transferred to this plaintiff all his right and interest in 
and tu said moneys and all his claim and right of action against the 
county of Albany arising trom the premises. Wherefore the plaintiff 
demands judgment against the detendant for the said sum of $5,147.26, 
with interest thereon from the 27th day of May, 1876. 


Tenth. That the county of Albany is a body politic and 

SO corporate, created by and under the laws ot the State of New 
York, and that its powers can only be exercised by the detend- 

ant. and that under the laws of said State of New York said county 
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can sue and be sued only in the name of the Board of § Supervisors 
thereof, and that the said county is liable to the plaintiff in the sum 
of seven thousand eight hundred and twenty-two dollars and thirty- 
four cents ($ 7,822.34), with interest thereon from the third day of 
May, 1877, tor money wrongfully taken from the assignor of the 
ple aintiff and wrongtully received and held by said county of Albany 
in the manner following, that is to say: Certain persons, estates and 
corporations, named in the schedule hereinafter reterred to, were, on 
the Ist day of September, 1876, the owners of certain shares of the 
capital stock of the National Albany Exchange Bank, a banking 
association duly incorporated under and by virtue of the act of Con- 
“ress entitled “An act to provide tor a nm itional currene y secured by 

a pledge of United States bonds, and to provide for the cir- 
8 | culation and redemption thereof,” approved June 3, 1864, 

established and doing business in the Sixth ward of the city 
of Albany, and that on or about the said Ist day of September, 
1876, the Board ot Assessors of the city ‘of Albany, which board was 
by law authorized to assess, for purposes of taxation, the taxable per- 
sonal property of residents of said city of Albany and real property 


in said city, did, acting under color of an act of the Legislature of 


the State of New York, entitled “An act authorizing the taxation of 
stockholders of banks and surplus funds of savings banks,” passed 
April 23, 1866, being chapter 761 of the Laws of 1866, assume and 
pretend to assess for taxation the said shares of said persons, estates 
and corporations in the stock of said banking association at one hun- 
dred dollars per share, being the par value thereof, deducting there- 
from sucl* sum as was in the same proportion to such par value as 
was the assessed value of the real estate of such banking association 
to the whole amount of the capital stock thereof, and said pre- 
$2 tended assessment of said persons, estates and corporations 
on their sald shares of stock, was included by suid Board 
Assessors in the assessment roll of the Sixth ward of the city of 
Albany, and said assessment roll was delivered by said Board of 
Assessors to the supervisor of said Sixth ward, who delivered the 
same to the Board of Supervisors of the county of Albany at their 
next meeting; and said Board of Supervisors thereupon assumed to 
assess and carried out the taxes upon such pretended assessment 
therein contained, and assumed to assess the said persons, estates and 
corporations upon their said shares of stock in said banking associ- 
ation at the rate of 3.58-100 per centum on the said assessed valn- 
ation, and afterwards delivered the said pretended assessment roll to 
the receiver of taxes of the city of Albany, with their warrant 
annexed thergto, commanding the said receiver to collect trom the 
several persons named in the said pretended assessment roll the 
amount of the tax therein mentioned, and to pay over the 
$3 sume in the manner directed in said warrant, and the said 
receiver afterwards issued his warrant to the marshal of the 
city of Albany, commanding him to levy said tax, with interest on 
the same, at the rate of twelve per cent per annum, to be calculated 
from the Ist day of February, 1877, by distress and sale of the goods 
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and chattels of the person upon whose property the same was appor- 
tioned, or in his possession, and to pay the same to said receiver, and 
to return said warrant within thirty days after the date thereof; that 
the said marshal therenpon proceeded to and did levy upon the goods 
and chattels and moneys of said persons, estates and corporations, for 
said taxes and interest, which sum was paid by said marshal to said 
receiver of taxes, and by said receiver of taxes was paid to the treas- 
urer of the county of Albany, on or about the 3d day of May, 
IS77, for the use of said county; that the names of said persons, 
estates and corporations so assessed and taxed on their shares of stock 
in said banking association as aforesaid, together with the 
S4 number of such shares on which each of them was so assessed 
and taxed, and the amount forcibly collected from each of 
them and paid into the treasury of the county of Albany, are cor- 
rectly stated in Schedule C, hereto annexed, which is hereby made a 
part of this count; that the said several persons and corporations 
and the representatives of said estates did duly assign to the plaintiff 
all their and each of their claims and demands against the county of 
Albany, by reason of the premises, and that said Chauneey P. Wil- 
liams did, before the assignment to the plaintiff, hereinafter men- 
tioned, demand of and from the county treasurer of said county, the 
said sum so collected and paid into the county treasury as aforesaid, 
with the interest thereon trom tlie time it was received by the said 
county treasurer, but the said treasurer did then and has hitherto 
neglected and retused to pay the same. 
And plaintiff says, upon information and belief, that the said pre- 
tended assessment was illegal and void. That under the Con- 
85 stitution and laws of the United States said shares of stock 
were not liable to assessment and taxation by State authority, 
except so far as permission to make such assessment was given by 
section 5219 of the Revised Statutes of the United States, which 
provides that nothing therein shall prevent all the shares in any asso- 
ciation from being included in the valuation of the personal property 
of the owner or holder of such shares in assessing taxes imposed by 
authority of the State within which the association is loeated ; but 
that the Legislature of each State may determine and direct the 
manner and place of taxing all the shares of national banking associ- 
ations located within the State, subject only to the two restrictions, 
that the taxation shall not be at a greater rate than is assessed upon 
other moneved capital in the hands of individual citizens of such 
State, and that the shares of any nationdl banking association owned 
by non-residents of any State, shall be taxed in the city or town 
where the bank is located, and not elsewhere. 
And plaintiff further says, upon information and _ belief, 
86 that the said assessors did intentionally by a rule prescribed 
by themselves, assess or assume to assess the said shares of 
stock in said National Albany Exchange Bank, at a greater rate in 
proportion to their actual value than other moneyed capital generally, 
in the hands of individual citizens of the State of New York. That 
the rnle adopted by said assessors was to assess all shares of stock in 
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of them and paid into the treasury of the county of Albany, ‘are cor- 
rectly stated ‘in schedule D, hereto annexed, which is hereby made a 
part of this count; that the said several persons and corporations and 
the representatives of : sald estates aid duly assign to Chauncey P. 
Williams of the city of Albany all their and each of their claims 
and demands against the county of Albany by reason of the premises, 
and that said Chauncey P. W illiams did betore the assigumert to the 
plaintiff hereinafter mentioned, demand of and from the county 
treasurer of said county the said sum so collected and paid into the 
county treasury, as aforesaid, with the interest thereon from the time 
it was received by the said county treasurer, but the said treasurer 
did then, and has hitherto neglected and nitene d to pay the same. 
And plaintiff says, upon information’ and beliet, that the 
94 said pretended assessment was illegal and void. That under 


the Constitution and Laws of the United States said shares of 


stock were not liable to assessment and taxation by State authority 
except so far as permission to make such assessinent was given by 
section 5219 of the Revised Statutes of the United States which pro- 
vides that nothing therein shall prevent all the shares in any associa- 


tion trom being included in the valuation of the personal property of 


the owner or holder of such shares in assessing taxes imposed by 
authority of the State within which the association is located ; but 
that the Legislature of each State may determine and direct the man 
ner and place of taxing all the shares of national banking associations 
located within the State, subject only to the two restrictions, that the 
taxation shall not be ata greater rate than is assessed upon other mon- 
eyed capital in the hands of individual eitizens of such State, and 
that the shares of any national banking association owned by non- 
residents of any State, shall be taxed in the city or town where the 
bank is located and not elsewhere. 
And plaintiff further says, upon information and belief, that 
95 -*the said assessors did intentionally by a rule preseribed by 
themselves, assess or assume to assess the said shares of stock 
in said National Albany Exchange Bank, at a greater rate in propor- 
tion to their actual value than other moneyed capital generally, in 
the hands of individual citizens of the State of New York. That the 
rule adopte “ by said assessors Was to assess all shares of stock in State 
and National banks in said city at par, irrespective of their actual or 
market value, making the requisite deduction for real estate owned 
by said banks. That such rnle necessarily resulted in imposing upon 


the shares of said National Albany Exchange Bank a greater rate of 


taxation than was assessed upon other moneyed capital generally. 
That there were in ssid Sixth ward of said city at the time of said 
assessments several banks, State and National, and that the actual 
value of the stock of said banks varied, that of the shares of stoek in 
the said National Albany Exchange Bank being considerably less 
than the stock of most of the other banks in the said city. 
96 That there was a large amount of moneyed capital 1 in said cit y 
of Albany, and in said Sixth ward, in the vear aforesaid, in 
the hands of iadiv idual citizens of the State of New York, and th at 
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such moneyed capital was generally assessed ata less rate than the 
said shares of stock in said National Albany Exchange Bank. That 
the rule adopted as atoresaid by said Board of Assessors was not 
authorized by the laws of the State of New York, and was in viola- 
tion of the provisions of section 5219 of the Revised Statutes of the 
United States. And that for the reasons above set forth the said 
pretended assessment was illegal and void, and the money thereby 
collected was wrongfully collected, and paid into the county 
07 treasury, and belonged of right to the said persons, estates and 
corporations, and not to said county. 

And plaintiff further Says that the said Chauncey r. Williams, 
before the commencement of this action for value received, duly 
assigned and transferred to this plaintiff all his right and interest in 
and to said moneys and all his claim and right of action against the 
county of Albany arising from the premises. Wherefore the plaintiff 
demands judgment against the defendant for the said sum of $7,357.94 
with interest thereon trom the L6th day of April, IS7S. 


Twelfth. That the county of Albany is a body politic and 
gs corporate created by and ander the laws of the State of 

New York, and that its powers can only be exercised by the 
defendant, and that under the laws of said State of New York said 
county can sue and be sued only in the name of the Joard of Super- 
visors thereof, and that the said county is liable to the plaintiff in 
the sum of six thousand two hundred and torty-three dollars and 
twenty cents (86,243.20), with interest thereon trom the 21-t day of 
April, 1879, for money wrongtully taken from the assignor of the 
plaintiff, and wrongtully received and held by said county of Albany 
in the manner following, that is te say: certain persons, estates and 
corporations named in) the schedule hereinafter reterred tor, were on 
the Ist day of September, 1878, the owners of certain shares of the 
capital stock of the National Albany Exchange Bank, a banking 
association duly incorporated under and by virtue of the act of Con- 
gress entitled “An act to provide for a national currency secured by 

a pledge of United States bonds and to provide tor the circu- 
ov lation and redemption thereof.” approved June 3. 1S64, 

established and doing business in the Sixth ward of the city 
of Albany, and that on or about the said Ist day ot September, 1875, 
the Board of Assessors of the city of Albany, which board was by 
law authorized to assess for purposes of taxation the taxable personal 
property of residents of said city of Albany and real property in 
said city, did, acting under color of an act of the Legislature ot the 
S'ate of New York entitled “An act authorizing the taxation of 
stockholders of banks and surplus tunds of savings banks,” passed 
April 25, 1866, being chapter 761 of the Laws of 1866, assume and 
pretend to : ssess for taxation the said shares of said, persons, estates 
and corporations, in the stock of said banking association at $100 
per share, being the par value thereof, deducting therefrom such 
tum as was in the same proportion to such par value as was the 
assessed value of the real estate of such banking association to the 
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whole amount of the capital stock thereof, and said prétended 
LOO assessment of said persons, estates and corporations *on their 
said shares of stock was included by said Board of Assessors 
in the assessment roll of the Sixth ward of the city of Aloany, and 
said assessment roll was delivered by said Board of Assessors to the 
Supervisor of said Sixth ward, who delivered the same to the Board 
of Supervisors of the county of Albany at their next meeting; and 
the said Board of Supervisors thereupon assumed to assess and car- 
ried out the taxes upon such pretended assessment therein contained, 
and assumed to assess the said persons, estates and corporations upon 
their said shares of stock in said banking association at the rate of 
2.54. per centum on the said assessed valuation, and afterwards 
delivered the said pretended assessment roll to the receiver,of taxes 
of the city of Albany, with their warrant annexed thereto command 
ing the said reeciver te collect from the several persons named in the 
sald pretended nwssessinent rol! the amount of the tax therein hhienh- 
tioned and to pay over the same in the manner directed in 
Lol said warrant, and the suid receiver afterwards issued his war- 
rant to the marshal of the eity of Albany, commanding him to 
levy said tax, with interest, on the same, at the rate of twelve per 
cent per annum, to be calculated from the Ist day of february, 1879, 
by distress and sale of the woods and chattels of the person upon 
Whose property the same was apportioned, or in his possession, and 
to pay the same to said receiver and to return said warrayt within 
thirty days after the date thereof; that the said marshal thereupon 
proceeded tO and did levy pret the geoods and chattels and Moneys 
of said persons, esta'es and corporations for said taxes and interest, 
which sum was paid by said marshal to said receiver of taxes, and 
by said receiver of taxes was paid to the treasurer of the county of 
Albaity, Or on about the Y Ist day of April, IS7%, for the use of said 
COUNTY | that the names of said persons, estates and corporations SO 
assessed and taxed on their shares of stock in said banking associa- 
tion as aforesaid, together with the number of such shares on * 
102 which each of said persons, estates and corporations was 80 
assessed and taxed, and the amount foreibly colleeted from 
ach of them, and paid into the freasury of the county ot Albany, 
are correctly stated In scheduie E, hereto annexed, which is hereby 
made a part of this count; that the said several persons and corpo- 
rations and the representatives of said estates did duly assign to 
Chauncey P. Williams, of the city of Albany, all their and each of 
their claims and demands against the county of Albany by reason 
of the premises, and that said Chauncey P. Williams did, before the 
assignment to the plaintiff hereinafter mentioned, demand of and 
from the County treasurer of said county the sald Sulll su collected 
and paid into the county treasury, as. aforesaid, with the interest 
thereon from the time it was received by the said county treasurer, 
but the said treasurer did then, and has hitherto neglected and 
refused to pay the same. 
And plaintiff says, upon information and belief that the 
103 said pretended assessment was illegal and void. That under 
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the Constitution and laws of the United States said shares of 
stock were not liable to assessment and taxation by State authority, 
except so far as permission to make such assessment was given by 
section 5219 of the Revised Statutes of the United States, which 
provides that nothing therein shall prevent all the shares in any 
association froin being included in the valuation of the personal 
property of the owner or holder of such shares in assessing taxes 
impesed by authority of the State within which the association’ is 
located ; but that the Legislature of each State may determine and 
direct the manner and place of taxing all the shares of national 
banking associations located within the State, subject only to the 
two restrictions, that the taxation shall not be at a greater rate than 
is assessed upon other moneyed capital in the han nds of individual 
citizens of such State, and that the shares of any national banking 
association owned by non-residents of any State shall be taxed in the 
city or town where the bank is located, and not elsewhere. 
And plaintiff further says, upon information and belief, that 
lO4 the said assessors did intentionally by a rule prescribed b 
themselves, assess or assume to assess the said shares of ial 
in said National Albany Exchange Bank, at a greater rate in propor- 
tion to their actual value than other moneyed capital generally, in 
the hands of individual citizens of the State of New York. That 
the rule adopted by said assessors was to assess all shares of stock in 
State and National banks in said city at par, irrespective of their 
actual or market value, making the requisite deduction for real estate 
owned by said banks. That such rule necessarily resulted in impos- 
ing upon the shares of said National Albany Exchange Bank a greater 
rate of taxation than was assessed upon other moneyed capital gener- 
ally. That there were in said Sixth ward of said city at the time of 
said assessments several banks, State and National, and that the actual 
value of the stock of said banks varied, that of the shares of stock 
in the said National Albany Exchange Bank being considerably less 
than the stock of most of the other banks in the said city. 
105 ‘That there was a large amount of moneyed capital in said 
city of Albany, and in said Sixth ward, in the year aforesaid, 
in the hands of individual citizens of the State of New York, and 
that such moneyed capital was generally assessed at a less rate than 
the said shares of stock in said National Albany ry ree Bank. 
That the rule adopted as aforesaid by said Board of Assessors was 
net authorized by the laws of the State of New York: and was in 
violation of the provisions of section 5219 of the Revised Statutes 
of the United States. And that for the reasons above set forth the 
said pretended assessinent was illegal and void, and the money thereby 
collected was wrongfully collected and paid intu the county 
106 treasury, and belonged of right to the said persons, estates, 
and corporations, and not to said county. 

And plaintiff further says, that the said Chauncey P. Williams, 
before the commencement of this action for value received , duly 
assigned and transferred to this plaintiff all his right and interest in 
and to said moneys and all his claim and right of action against the 
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county of Albany arising from the premises. Wherefore the plain- 
tiff demands judgment against the defendant for the said sum of 
$6,243.20 with interest thereon from the 21st day of April, 1879. 
And the plaintiff prays judgment for the costs of this action 
LO7 as well as for the several sums, with interest thereon, for 
which judgment is demanded in the several counts of this 
complaint. ; 
HALE & BULKLEY, 
Attorneys for Plaintiff. 
Norruern Disreicr or New York, 
City ane Clounty or A lhany, R8.° 
Matthew Ilale. of said city and distriet, being duly sworn, says 
that he is one of the attorneys for the plaintiff above named, and 
that the foregoing complaint is trne to lis own knowledge, except 
as to these matters therein stated to be alleged on information and 
belief. That the reason why this verification is not made by plain- 
tiff is that plaintiff is not within said county or district, in whieh his 
attorneys reside. ~The grounds of deponent’s belief are a personal 
inspection of the assessinent rolls mentioned in the complaint, and 
information derived from examination of witnesses in this action and 
other cases, and from the immediate assignor of the plaintiff. 


MATTHEW HALE 


Sworn to betore me this} 
Ist day of August, 1882, 4 
Louis HAENDEL, 
a tl Notary Public, Albuny, N.Y. 
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No. of Tax 

* Names of Stockholders shares collected. 
[co )}° Mt B. Be os SR 20 S115 31 

Estate C. W. Bender..... oe ae eee ov 200 62 
ee ee OTE oer er ene 50 230 62 
wy tees hs TROON Sb ho we hese kc i4 H4 57 
ints Th, I as kh iigk is cnn 1” 46 12 
meteie Coemed Demme. oo wn cs ke ke 10 46 12 
Henry H. Bulkley..... Ne Orne saeveeaey ae v2 20 
Martha P. Butler ..... ie a i ae 10) 46 12 
eet CE oink acide oneua saa tcue 11 50 75 
aes His GO a oo co ss ik oh he os D0 230 62 
Thomas hb. Cole ... Ls cees wees 4 OOo eee be 13 59 45 
Tees teeta st 20) 92 25 
Commerce Insnranee Company ..... ee a Si) 669 OO 
Raed F, SN 8 oe ec A 20 115 30 
Ame LUE 66s ck wd Sal latin sp wie saneuee mleadel 10 46 12 

mabnhe Fe sees WOOO... cs os vocuusuues 10 46 12 
109 SU Be on is ie cee eas 50 230 62 

Sees TA i od 30 138 37 
I i, ge Ponrerce 20 92 25 
ester 6. Been... Sean eros lv 46 12 
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No. of Tax 

Names of Stockholders. shares. collected. 
Daniel H. Gardner. ...... retecsaeeere © S18 45 
Charlotte Gardner........ is a6 s been ; l 4 60 
Bane Te. Ce. oc ccd cone noeescecuau py 9 32 
jf Ee re 320 1,400 76 
ee | eer rr arr 2 9 22 
ee ge er Ss 36 90 
Eetete of Aieeumger Geer... cos ocecsian 25 115 31 
aoe Be. Gee... cc cs occ ere ee 2d 115 3 
ha EE rT veee veanneas 122 562 73 
NY FEE oc hcp iec ws coe cucduaee 70 322 87 
ee i. we ctu Sad 10 46 12 

530 4 CRD BEI... co ccc cinne scan 25 115 31 
ge err 4 60 
DOUG. Mas ROE. viccwk cine cccccccevmenn i) 69 18 
Shiboleth L. MeCoy toes ee 66 se eee tee. 6G wee YoU) l; 155 12 
James McElroy Cees bed Cs we eens «00nd 5 23 05 
Oe Bs i sr kediwetinnnscavns idea tae 461 25 
Estate of James MecNanghton peceech beunee ov 250 62 
Peter MeNaughton bbe eee 6eee Mane ce Cee DO 250 62 
LS TE 6 kan didicc ence vascuyeuee 60 276 75 
eS ee 60 270 75 
BEY FOO 6 ccc ces tc amecee. cnes ue oe 46 12 
gg errr Lv) 46 12 


ime 


Nancy a en ere 40) LS4 5 


SG Sa, PO iain ies cvee -6 wee . lv 46 12 
Somes &. TO . ok ness Ketonceeeuueees LU 46 12 
myron it. ©. Peek ...... ees cee 10 46 12 

111 Estate ot Mary ee yA LL 92 25 
Estate ot Amos Pilsbury sees 6 ORw ees 70 322 3Y 
eS a a rr 10 46 12 
John V. L. Pruyn ..... Seer 668 SU 
Daren GRE Bees FIG . 6... 000-00 ceenee 45 207 56 
ee eee Lv) 46 12 
Benin TR yo ok kkk hd 0c 4 3 13 83 
Elizabeth F. Spoor. (edhe eme eo bee snes eee 10 46 12 
We Ure We, I ns ck ccc s concn Gee Loo 461 25 
EN eS ov 230 62 
We ee he, I, BE kk occ avec oe 20) 92 25 
gS ee PP 15 69 18 
aemeet Lon Var nOe8.. oc. sc. -cccesee ae 46 12 
Chetasee Fae TR. on oc nvcacdvesduee 10 46 12 
sae a6 Tee... ee seme een Lv 46 12 
7 James C. V ischer, Ex’r eecoeuscecewes ee o 23 Ud 

112 Michael Warner..... oe 10 46 12 
Oe ere 20) 93 25 

metas of Jone Th. WOREONel... .. << scccackee bu) 138 37 
oe ae ere 5 69 18 
Be i We cg chk pice cece +senxue ee 20) 92 25 
Josiah B. Williams ...... in a aeees da cee 5U ~ 230 62 
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SCHEDULE B. 
No. of 
Names of Stockholders. shares. 
Mary Ne Poe 95 
nC UT a i 5) 
en re rer: np 50 
William * § Blac kal] ee cae cv éah Bede be bee eee 14 


Ansov Il. Blakeman.... ea a 10 
ene of Ghouls Wiakomeam....... cas «ies vews 10 
rr ee. cba kur ee ee: 10 


Nicholas Clapper .... core ete <eeel 11 
Amelia A. Cahi . bes ae we is ve ee ees 5U 
113 i es ik oalan 13 


Thomas Comstock........ gb ae te 21) 
Jommeree Insurance RAMNY os ccs ae wes SU 
Tepeeoe ©. Carmel. 6.4 occ ooo cused ke 25 
NE i oe ke nda pwede ee 10 
Sarah Dey Ermand . Gus d een oe 5 
Estate of William Dickson. Hee pee Pe GBS 7 10) 
ee i in Wn ae 6 cen e oe 50 
I ee is a par 50) 
a (oe AL 
ee ck nec aeclaeeee lo 
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No. of Tax 
Names of Stockholders. shares. collected. 
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No. of Tax 

Names of Shareholders. shares. collected. 
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(Kadorsed:) Service of amended complaint is this day admitted. 
ALBANY, August 3, 1882. 
hk. W. PECKHAM, 
132 Attorney for Defendant. 


At aterm of the Cirenit Court of the United States for the 

northern district of New York, held at the chambers of 

ya the circuit judge at Syracuse, on the 9th day of January, 
1883. 


Present—llon. Wittiam J. Watracr, Circuit Judge. 


Epwarp N. Sranbiry 
VS. 


Tae Boarp oF SuPeERVISORS OF ‘THE 
Country oF ALBANY. 

On reading and filing the aftidavits of Alice W. Kelley and Mat- 
thew Hale, together with the notice of motion for discontinuance on 
the part of the plaintiff, and on reading and filing the aftidavits of 
Wiliiam J. Weaver on the part of the defendant, atter hearing Mr; 
Matthew Hale of counsel for plaintiff for motion, and Mr. Rafus W. 
Peckham of counsel for defendant in opposition. 

[t is ordered that the said motion be granted, and that this action 
be discontinued as to the fifth, sixth, seventh, tenth, eleventh and 
twelfth counts therein, leaving the case to proceed as to the other 
counts of said complaint, upon the payment by plaintiff to the detend- 
ant of the entire costs including taxable disbursements of the defend- 
ant in defending this action to be taxed. Leave is granted to 


| 
| 
| 
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defendant to amend his answer as it may be advised, within seven 
days, without prejudice to the trial of the action at the next term of 


this court at plaintiffs election. , 
WILLIAM J. WALLACE. 


InrreD Srates Crrceir Covurr, 
Northern District of New York: 
Epwarp N. StanLry 

! 
- 
Tue Boarp or SUPERVISORS OF THE | 


County of ALBANY. | J 
This action having been tried before the court without a 
133s jury, a jury trial having been waived by a consent in writing 
signed by the respective parties herein, and the proofs and 
allegations of the respective parties having been heard and consid- 
ered, I, Alfred C. Coxe, District Judge for the said Northern District of 
New York, holding the term of said Circuit Court at which such action 
was tried, do hereby find the following facts and conclusions of law: 

First. That the allegation in the amended complaint in regard to 
the citizenship of the plaintiff, the citizenship and powers and liabili- 
ties of the defendant, the organization and capital of the National 
Albany Exchange Bank, the ownership of the shares of the capital 
stock of the National Albany Exchange Bank, the assessment of the 
stockholders in said bank vamed in said complaint by the Board of 
Assessors of the city otf Albany, the names and residences of said 
stockholders, the collection of taxes from said stockholders, and the 

payment of the same to the county treasurer of the county 
134 of Albany, and the demand made by Chauncey P. Williams 

before the commencement of this action of the treasurer of 
the county of Aibany are true, as therein set torth. 

Second. That the allegations in the fourth count of said amended 
complaint, as to the presentation to the said Board of Assessors by 
said Chauncey P. Williams of the affidavit of his indebtedness, and 
the request by him for a reduction of his assessment on his bank 
stock, and the refusal of said Loard of Assessors to make such 
reduction, and the application by the said Williams to the Supreme 
Court of the State ot New York for a writ of mandamus, and the 
subsequent legal proceedings thereon, including the decisions of the 
Supreme Court of the United States are true, as set forth in said 
fourth count. 

Third. That the amount collected from the said Chauncey P. 
Williams and paid to the treasurer of the county of Albany, on the 
20th day of May, 1876, was $1,409.33, as alleged in said fourth count. 

Fourth. That the plaintiff has failed to establish the allega- 

135 tions in said complaint that the several assessments therein 

referred to were at a greater rate than was assessed upon other 
moneyed capital in the hands of individual citizens of said State. 

Also I find as a conclusion of law: 

1. That the plaintiff is entitled to recover upon the fourth count 
of the amended complaint. 
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II. That the plaintiff is not entitled to recover upon any other 
count of said amended complaint. 

II]. That the plaintiff is entitled to judgment against the defend- 
ant for the sum of fourteen hundred and nine dollars and thirty- 
three cents ($1,409.33), with interest trom the 29th day of May, 
1876, amounting at the date hereof to the sum of six hundred and 
twenty-five dollars and ninety-seven cents ($625.97), and amounting 
in the whole to the sum of two thousand and thirty-five dollars and 
thirty cents ($2,035.30), together with the costs of the action aceru- 

ing subsequent to the order of discontinuance of some of the 
136 counts: herein, which order was granted on the 9th day of 
January, 1883. 

Dated March 30, 1883. 

(Signed) ALFRED C. COXE, 


Unrrep States Crrevurr Court, 
Northern District of New York: 
Enpwarp N. Sranvry 


V8, 


Tur Boarp or SupERvViIsoRsS OF THE 
Country OF ALBANY. 

An order having been heretofore rendered discontinuing the above 
entitled action as to the fifth, sixth, seventh, tenth, eleventh and 
twelfth counts of the amended complaint therein, upon the payment 
of certain costs by the plaintiff to the defendant, which costs have 
been paid, and the cause having been brought on to trial upon the 
counts of said amended complaint remaining after such discontinu- 
ance and the answer thereto before the court without a jury (a trial 
by jury having been duly waived) and a decision therein 

137 having been rendered for the defendant upon all the counts 
except the fourth count, and tor the plaintiff Edward N. 
Stanley for the sum of two thousand and thirty-five dollars and 
thirty cents ($2,035.30), and the decision having been filed, now, 
on motion ot Hale and Bulkley, attorneys tor the plaintiff above 


named, | 
It is adjudged, that the plaintiff has failed to establish any canse 
of action against the defendant npon any count in said amended 
complaint except the fourth count thereof, and that Edward N. Stan- 
ley, the said plaintiff, do recover of the board of supervisors, of the 
county of Albany, the above named defendant, the sum of two thousand 
and thirty-five dollars and thirty cents ($2,035.30) together with 
eighty-three dollars and ninety-five cents costs of said action accruing 
since said order of discontinuance, amounting in all to the sum of 
two thousand one hundred nineteen dollars and twenty-five cents 
($2,119.25). 
Judgment signed this 23d day of Mareh, 1883, 5 o’clock, p. m. 
WILLIAM H. BRIGHT, 
Clerk. 
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138 Unrrep Srates Crrcurr Covrr, 
Northern District of New York: 
Epwarp N. Sraniry 
V8. 
Tue Boarp or Supervisors oF THE | 
County oF ALBANY. | 


Original Complaint. 


NortTHERN District or New York, 8s. : 

The above named plaintiff, Edward N. Stanley, who is a citizen of 
the State of Illinois, by Hand & Hale, his attorneys, complains of 
the Board of Supervisors of the County of Albany, a citizen of the 
State of New York, defendant, and alleges on information and belief 
that the County ot Albany is a body politic and corporate, created by 

and under the laws of the State of New York, and its powers 
139 ~~ can only be exercised by the defendant, and that under the 

laws of said State of New York, said county can sue, and be 
sued, only in the name of the Board of Supervisors thereof; and 
that the said county is indebted to the plaintiff in the sum of nine 
hundred and seven dollars and ninety cents ($907.90), with the inter- 
est thereon from the 11th day of August, 1874, for money had and 
received by said County of Albany to the use of the assignee of 
plaintiff in manner following, that is to say: One Chauneey P. 
Williains, a resident of the Fourteenth ward of the city of Albany, 
in the said County of Albany was, on the first day of September, 
1873, the owner of certain shares of the capital stock of the National 

Albany Exchange Bank, a banking association duly incor- 
140 porated under and by virtue of the act of Congress, entitled 

“An Act to provide for a National currency secured by a 
pledge of United States bonds, and to provide tor the circulation and 
redemption thereot,” approved June &, 1864, established and doing 
business in the Sixth Ward of the city of Albany, and that on or 
about the said first day of September, 1873, the board of assessors of 
the city of Albany, which board was by law authorized to assess for 
purposes of taxation, taxable personal property of residents of said 
city of Albany, did, acting under color of an act of the Legislature of 
the State of New York, entitled *An Act anthorizing the taxation 
of stockholders of banks and surplus tonds of savings banks,” passed 

April 23d, 1866, being chapter 761, of the Laws of 1866, and 
l4i1 not otherwise, assess for taxation the said shares of said 

Chauncey P. Williams in the stock of said banking assoeation at 
$100 per share, being the par value thereot, deducting therefrom 
such sum as was in the same proportion to such par value as was the 
assessed value of the real estate of such banking association to the 
whole amount of the capital stock thereof, and said assessment of 
said Chauncey P. Williams on his said shares of stock was included 
by said board of assessors in the assessment roll of the Sixth ward of 
the city of Albany, and said assessment roll, certified by said 
Assessors, WHS delivered ly said board of assessors to the stipery isor 
of said Sixth ward, who delivered the same to the Board of 
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142 Supervisors of the county of Albany at their next meeting, 
and the said Board of Supervisors thereupon assessed and car- 
ried out the taxes upon the assessment therein contained, and assessed 
the said Chauncey P. Williams upon his said shares of stock in said 
banking association at the rate of $2,558, per centum on the said 
assessed valuation, and afterwards delivered the said assessment roll 
to the receiver of taxes of the city of Albany, with their warrant 
annexed thereto commanding the receiver to collect from the several 
persons named in the said assessment roll the amount of the tax 
therein mentioned, and to pay over the same in the manner directed 
in said warrant, and the said receiver afterwards issued his 
143 = warrant to the marshal of the city of Albany, commanding 
him to levy said tax, with interest on the same at the rate of 
twelve per cent per annum, to be calculated from the Ist day of Feb- 
ruary, 1874, by distress and sale of the goods and chattels of the 
person upon whose property the same was apportioned, or in his 
possession, and to pay the same to said receiver and to return said 
warrant within thirty days after the date thereof; that the said 
marshal thereupon proceeded to and did levy upon the goods and 
chattels of said Chauncey P. Williams, and forcibly collected the sum 
of nine hundred and seven dollars and ninety cents (8907,%9) for 
said tax.and interest, which sum was paid by said marshal to said 
receiver of taxes, and by said receiver was paid to the treasurer of 
the county of Albany, on or about the 11th day of Angust, 
144 1874, for the use of said county; that said Chauncey P. 
W illiams did, betore the assignment to the plaintiff hereinatter 
mentioned, demand of and from the county treasurer of said county 
the said sum sv collected and paid into the county treastry, as afore- 
said, with interest thereon from the time it was received by said 
county treasurer, but the said treasurer did then, and has hitherto, 
neglected and refused to pay the same. 

And this plaintiff further says upon information and belief, that 
the said act of the Legislature of the State ot New York, chapter 
761 of the Laws of 1866, was and is in conflict with the provisions 
of the laws of the United States, and especially in conflict with the 
provision of the laws of the United States that taxation by State 

authority of shares of stock in banking associations, incor- 
145 porated under the act of Congress above mentioned, ehall] not 

be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such State, for the 
reason, among others, that the said act of the Legislature of the State 
of New York does not permit the debts owing by the owners of such 
bank stock to be deducted from the value of said, stock in the 
assessment thereof, although such deduction of the debts of the 
owner was, at the time of said assessment, and still is permitted and 
required by the laws of the State of New York to be made from the 

value of every kind of personal property and moneyed capital 
146 other than bank stock, in assessing the same for the purpose of 

taxation, and the said act of the Legislature of the State of 
New York was and is therefore void, so far as it did or does authorize 
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or purport to authorize, the assessment aud taxation of shares in 
eh on: associations, incorporated under the laws of the United 
States. 

And the plaintiff also saye upon information and belief, that the 
assessment of said shares of stock in said banking association by 
said board of assessors was at a greater rate than was assessed 
by said board of assessors upon shares of stock in a bank organized 
under the laws of the State of New York, in said Sixth ward, and 

was at a greater rate than was assessed by said board upon 
147 other moneyed capital in the hands of individual citizens of 

the State of New York, and that for these reasons said assess- 
ments of said shares of stuck, and the levy of tax thereunder, were 
illegal and void, and the money thereby collected, viz.: the said 
sum of $907,%9, was wrongfully collected and paid into the county 
treasury, and belonged of right to said Chauncey P. Williams, and 
not to said county. 

And plaintiff turther says that the said Chauncey P. Williams, 
hetore the commencement of this action, for value received, duly 
assigned and transferred to this plaintiff all his right and interest 
in and to said moneys, and all his claim and right of action against 

the county ot Albany arising from the premises, whereby the 
148 — plaintiff claims and insists that an action accrued to him 

against the defendant for the said sum of $907,%9,, with 
interest thereon from the 11th day of August, 1874. 

The original complaint contained twelve counts. All the other 
counts, except the tourth, were substantially the same aa the forego- 
ing, except as to the names of the stockholders and the amounts 
assessed and collected, as to which it corresponded with the amended 
complaint contained in the record. 

The fourth count of the original complaint was identical with the 
tourth count of said amended complaint. 


149 Uwnrrep Srates Crrcuir Covrr, 
Northern District of New York: 


Epwarp N. STaniey >} 
v8. ' 4 
, . newer. 
Tue Boarp or Supervisoxs oF THE £ 
County oF ALBANY. 


For answer to the complaint of the above named complainant, 

the above named defendant, by Rutus W. Peckham, its attorney. 

I. Denies any knowledge or information sufticient to form a 

150 belief whether the plaintiff was at the time of the commence- 

ment of this action, or since has been a citizen of the State of 
Illinois. 

II. Denies that it or the county of Albany is indebted to the 
plaintiff in any sum whatever, or was so indebted at the time of the 
commencement of this action, 

III. Denies any knowledge or information sufficient to form a 
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belief whether the marshal of the city of Albany ever, at 
151 = any time, levied upon the property of one Chauncey P. Wil- 

liams, or any other stockholder in the National Albany 
Exchange Bank, or collected any sum whatever from saidgWilliams 
or any other stockholder, at any time, in any manner, or for any 
purpose whatever. This denial applies to every count in the said 
complaint, where any allegation is made of any levy by the marshal 
upon the property of any alleged stockholder in said bank, or the 

collection of any money therefrom tor any purpose or at any 
ie time. 

IV. Denies any knowledge or information sufficient to form 
a belief as to the truth of any allegation in any one of the counts in 
said complaint, as to the marshal paying to the receiver of taxes of 
the city of Albany, or the receiver of taxes of said city paying to 
the county treasurer of the said county of Albany any sum what- 

ever, at any time, as the proceeds or results of the sale of the | 
153 property of the said Williams, or of any other stockholder 
in said bank. 

V. Denies any knowledge or information sufficient to form a 
belief whether any demand was ever made by said Williams at any 
tinwe for any purpose pon the said COUNLY treasurer for the payment 

to him of anv sum collected by said treasurer, as alleged, or 
Lo whether said treasurer refused such demand. 

VI. Denies that the said act of the Legislature of the State 
of New York, known as chapter 761 of the’ Laws of 1866, is In con- 
ict with the provisions of the Laws of the United States, or that 
sald act of the Levislature Was or is vold. : 

VII. Denies any knowledge or information sufficient to form a 
beliet whether any of the assessments mentioned and described in 

any of the counts in said complaint contained, were at a 
Loe yreater rate than was assessed pon shares of stock in any 

bank organized under the Laws of the State of New York, in 
the Sixth ward of the city of Albany, or that any of such assess 
ments were at a greater rate than were assessed upon other moneyed 
capital inthe lands of individual citizens; and it denies that any 
assessment, or levy mentioned or set forth or alluded to in any count 
of the complaint was illegal or void, or that any money alleged to 

have been collected, in any of the counts in’ said complaint, 
16 was Wrongtully collected or paid inte the county treasury, or 

that any money collected belonged te said Williams or any 
other stockholder in said bank. 

VIII. Denies any knowledge or information sufficient to form a 
belief as to any assignment being made by any of the stockholders 
in sald bank to ssid Williams, of any claim against the defendant or 
of any assignment being made by said Williams to said plaintiff, of 
any nature or description, tor any purpose or at any time, and the 
above denials apply to each count in said complaint, where 
any allegation is made of any assignment by any of such 
stockholders to said Williams, or of any assignment by said 
Williams to the plaintiff herein. 


~ -— 


15{ 
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IX. Denies that the Supreme Court of the United States has 
decided that the said act of the Legislature of New York was void, 
or that any assessment made thereunder was illegal or void. 

X. Denies any knowledge or information sufficient to form a 
belief, whether the persons named in the eighth and subsequent 
counts In said complaint, in schedules therein, ever were owners of 
any shares th said bank or ever were tuxed ty) ti any such shares, 

or ever paid any tax thereon, or that any tuX Was ever col- 
15S) lected from any or all of them, as alleged in said eighth and 

subsequent counts in said complaint, or that none of the per- 
Bors, representatives of estates or corporations Inentioned in the 
schedules, contained in the eighth or subsequent counts In said com. 
plaint, were at the time of such assessment taxable inhabitants of 
sald Sixth ward or of the city ot Albany, or liable to ASssesstnent or 
taxation for personal property in said ward, with the exceptions in 
sitll complaint stated. 

Xl. The detendants turther allege. that all the assessments men- 

tioned in the plaintiffs complaint were duly and regularly 
15 made by a board of assessors, whe had tall jurisdiction and 

authority over the jrrrarpre rty and Pcrsots assessed, and such 
assessments were legal and valid, and were all made in good faith, 

W heretore, the detendant asks that the compplanat may be dis 
tiisscd with costs. 

RUFUS W. PECKHAM, 
Altorney for TL fendant. 
Office and Pust-offics all re KN, Alhany, N i 


lew UTxrrep Sratres Crrevrr Covurr, 
Northe rh Disti ‘el of Ni i” York Py 
Kowarp N. SrTaniny | 
PS, | Amended Answer and 
Tut Boarp or Scurervisors or tut | Stepulation, 
Country oF ALBANY. | 

Fora further and amended answer to plaintiffs complaint detend- 
ant alleges in addition as follows: 

|. Detendants tor further answer to plaintiff's complaint aver that 
the causes of aetion set tly) in the complaint herein were assigned 
to the plaintiff and the plaintit® was made the plaintiff herein, for the 

purpose of creating a case cognizable under the act of Congres 
161 0 passed March 3, 1875, and he was improperly or collusively 
joined tor such purpose. 

z. kor it further answer, detendants aver that the court has he 
jurisdiction over any Catise of action assigned tw plaintith herein, 
which at the time of the commencement of this action involved less 
than SD, and defendants aver that many allewed causes of action 
involved less than S500, at the time of the commencement of this 
action, and were assigned to plaintiff's assigvor, ©. P. Williams, by 
the parties owning them, and -by him assigned to plaintiff for the 


‘ 
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purpose ot thereby combining such different causes of action, iInveolv- 
ing separately less than $500, into the ownership of one man, and 
calling it one whole cause of action, and-for the purpose of thereby 

improperly or collusively making the plaintiff a party to this 
16v action, and of creating a case in regard to cach one of such 
alleged causes of action, which in the combined form should 


ne cognizable in this court. 
3. And tor a turther and separate detense, detendants allege that 


the assignment to the plaintiff in this case was merely colorable, and 
the real interest remeains and has always remained in the plaintiff's 
assivnor, ©. P. Williams, together with his assignors, and the court 
has no jurisdiction over such a party plaintifl, or the cause of action 
in his person. 
PECKHAM & ROSSENDALE, 
Defe ndants Attorne Ys. 


Stipul ited that the foregoing may be regarded as part of the exist- 


iny answer in the above action, and added thereto. 


, Be. ‘? 
Hehaeetedte i] ti. ISS}. 


HALE & BULKLEY, 
Pla intiff’s Altorne ¥. 


a 


13 [nrrep Srares Crrevurr Court, 
No the rv District of Ne ”- ) ork My 
STANLEY } 
iN, _ } “4 y +) 
: Sipruiation No. ae 


Tut Boarp of SUurpeERVISORS OF 
ALBANY County. 

* The plartill hereby stipulates that on the trial of this action he 
will not claim that his amended complaint so far as the form of action 
is concerned, is in any way different from the torm existing in the 
original complaint, nor will the plaintiff claim that he lias 

64 any right under the amended complaint to prove any failure 
of the assessors to take the proper oath, or to prove that the 

upon the shares of stock of 


assessors did not make an assessment 
plaintiff's assignors until after the statutory time, unless he has such 
right under the allegations made to show that plaintiff and his assign- 
ors were assessed upon their bank stock at a greater rate than was 


assessed upon other moneyed capital, ete. 


ALBANY, October 17, 1882. 


HALE & BULKLEY, 
Attorneys for Plaintiff. 
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Unrrep Sratres Crrcvrr Cover. 
Northern Listrict of New York: 


EKpwarp N. STaniey 
eX . ° 5 
“ep . Stipulation Wo. 3. 
Tue Boarp or Supervisors oF. THE | f : 
Country of ALBANY. 


It is hereby stipulated between the attorneys for the above parties, 
that the original answer of the detendant, may be deemed the answer 
to the amended complaint, and as to any new allegations, which are 

contained in the amended complaint, they are to be deemed 
165 denied, the same as if an answer formally denying them were 
interposed. | 

Dated Oct. 28, 1882, 

MALE & BULKLEY, 
Plamtift’s Atiorneys. 
PECKIAM & ROSENDALE. 
Defendants’ A tlorneys., 


Circure Court oF THE Untrep Srares, 
Northern District of New York: 
Kpwarp N. Sraniey 


VS, Bill of hieceptions on the 
Tur DBoarp or SuPERVISORS OF THE ; part of Plamtiff. 
County oF ALBANY. 


This action was bronght by the plaintiff, a citizen of the 

166 State of Illinois, to recover back certain taxes alleged to have 
been wrongtully collected from certain stockholders in’ the 
National Albany Exchange Bank, during the years I874 to LS79, 
both inclusive, and paid into the treasury of the county of Albany, 
Upon the first trial, which took place in October, 1850, a judg- 
ment was recovered in tavor of the plaintiff, which was afterwards 
reversed by the Supreme Court of the United States, to which court 


the said judgment was taken by writ of error. The ecanse was 
o then remanded to this court, with permission to allow an amend- 
2 ment to the pleadings and a new trial thereon. 

I The complaint was thereatter amended by leave ot this court, and 
\- after such amendment, upon motion of the plaintiff, the case 
is La7 was discontinued as to the counts which related to the claim 


tor taxes assessed after the vear 1875, 

The case again came on tor trial in March, 1883, before the Hon. 
Altred C. Coxe, district judge of the northern district of New York, 
without a jury, a jury trial having been duly waived by written 
stipulation tiled with the clerk of the court. 

The pleadings as amended, including the amended answer served 
on the part of the defendant, and stipulations respecting the same 
are annexed hereto. The original complaint in the action is also 
hereto annexed, together with the stipnlation relating to the plain- 
titf’s not claiming any right to offer evidence as to the manner of 
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Cross-examined by Mr. Peckuam | 

Q. Mr. Williams, you have been a stockholder in the Albany 
Exchange Bank for how long? <A. I couldn’t say tor how long; 
thirty years or more. 

Q. How long have yon been an offieer in it? A. 
172 = Fully thirty years; that is, taking the present bank and its 
predecessor. 

Q. Of the National Bank? A. Twenty years nearly ; just about 
eighteen. 3 

Q). How long have you been cashier of it¢ A. LT was cashier from 
its organization in 1865 until, | think, IS75; sometime in the antumn 
or winter of IS75, or IST5—6. 

(). Since then vou have been president? A. Yes, sir. 

Q). Yon interested yourself In questions of taxation upon the shares 
of the National banks, at an early date, did you not? A. Well, I 
naturally felt some interest in the sabject. 

Q. And betore 1873 had you had some interviews with the board 

of assessors, or any member of the board of assessors of 
173 Albany, in relation to the taxation of shares in your bank ¢ 
A. Yes, sir. 

Q). Do you remember when the first one was? <A. I do not, bat I 
shonld think it was as far back as 1868 or L869. 

Q Do you remember with whom that was? A. I do not dis- 
tinctly remember; it was before Mr. Weaver came into the office ; 
lam not quite sure as te the individnal member of the board. 

Y). From that time up to the time when Mr. Weaver came in had 
you continned your agitation of that question with the assessors or 
any member of the board? A. Simply so far as to question both 
the method of its assessment and its rate; what political economists 

would call its- burden; the general sum to be taxed. 
\74 Q. You were then claiming that the rate was greater than 
that on other moneyed capital . A. You, ei. 

Q. You at that time were claiming also a right to deduct your 
indebtedness tram the sum of vour personal property, including the 
bank shares? A. Yes, we claimed the legal right that follows from 
the general restriction that the assessment could not be at a greater 
rate. 

‘Q. The first proceeding of a legal nature that you took in relation 
to bringing up the question of the assessment upon these stocks 
was one taken by your counsel Mr. Llale, in the nature of certiorari ¢ 
A. | think the first legal proceeding was that. 

Q). In that certiorari you raised the questions already spoken of, in 
regard to the assessment being at a greater rate than upon other 
moneyed capital? A. Yes, sir. 

Q. The next year you, through your counsel, took pre- 

175 = ceedings upon a case agreed upon tor a mandamus te compel 

the reduction of your assessment by the assessors? A. 
Wasn't that concurrent with the certiorari, or was it prior to it ¢ 

QJ. Soon after that you bronght an action against the assessors to 
recover from them the amount taxed which you paid on your own 
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shares of stock for the year 1874% A. My impression is that that 
action was brought — I am not sure, the first tax for which we 
brought suit was a tax levied in 1873 or not, including, I think, my 
individual shares. . The tax of 1874 the shareholders joined with me 
in, and whether the two are included together in the suit against the 
assessors [ am not quite sure. 
176 (). That suit against the assessors was grounded upon a 
claim on your part that the assessinent was Without juris 
diction¢ A. Yes, sir. 

(). That action tor recovery and also your proceedings for a man 
damus —were they carried on at your sole expense, or Was thie 
expense shared hy the shareholders in your bank ¢ A. Carried aot) 
at my personal expense. 

(). This mandamus proceeding was carried pro forma through 
the State courts and taken to thi Supreme Court of the United 
States? A. I think it was. 

(). Your suit against the assessors was tried before a referee, and 

a report had against you, coniirmed by the State courts? A. 
177 Yes, sir. 
Q). And earried through to the Supreme Court ot the United 
States and there atlirmed? A. Yes, equivalent to an aftirmance. 

Q), Prior to the argument of those cases in the Supreme Court of 
the United States had you issued any circulars to the stockholders 
of your hank in) relation to those suits or in relation to this question 
of taxation? A. In relation to the general question of taxation | 
had a possible relation to the suits; [ think probably [ bad. 

Q). Ilave you any of those circulars¢ A. Yes, in obedience to the 
subpcena | brought all the cireulaurs that we have ever issued, | 

think; the five or six that were stated in the subpoena are 
17s here, and in chronological order as issued, and I think inelnud- 
ing all we have ever issued. 

Mr. Peckham offered the same in evidence, of which the tollowing 
are copies : ' 

Aupany, N. ¥., August 21, 1874. 
To ee eee ee ee if Stock hold i” in the National A lhany hiechange 
Bank hy 
The directors of this bank have, for many years, regarded the 
taxation levied upon the shares of our bank as excessive and 
179 unjust; but, being disinelined to litigation, and in the hope 
that our tax anthorities would in time see the injustice they 
were perpetrating and correct it, we have delayed any action to 
enforce our legal rights. - But we find that delay, and submission to 
the imposition, only subject us to still greater injustice, and we have 
therefore determined to appeal to the courts for our rights. We do 
net seck to evade taxation, but only to secure equity and compliance 
with the law. To carry out this purpose, the board of directors, at 
it session on the 18th instant, adopted the tollowing preamble and 
resolution, viz: 

Whereas, We regard it very desirable to secure the adjudication of 

our higher courts, on the question of taxation, which we have 
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is0—s held to be unequal and unjust, as affecting the shareholders otf 
our bank; and 

Whereas, This board does not see the way clear to decide that it is 
warranted, on behalf of the bank, in incurring the risk and the expense 
of such adjudication; the tax being assessed against the shareholders 
personally, and not against the bank ; and 

Whereas, Chauncey ‘ W illiams, one of our stockholders and our 
cashier, on his own personal behalt and at his own cost and risk, 
offers to conduct a suit, to secure such adjudication, for the benefit of 
all our shareholders, provided that such shareholders will assign to 
him all their rights and claims for taxes, heretofore levied and 

collected on their shares, without due authority of law ; and 
IS] will pay to such shareholdars, one-half of all sums he may 

realize, if any, after paying the expenses of prosecuting such 
suit: therefore, 

Resolved, That this board recommend to all the stockholders of 
this bank, that they accept the proposal of Mr. Williams, iis here 
made, and co-operate with him in efforts to secure equity of taxation 
upon our bank property. 

In accordance with the above, I enclose a blank assignment. of your 
claim (should it‘prove that you have any), which I would thank you 
tu execute in presence of a subscribing witness, and to return to me 
at your earliest convenience. It is desirable that all the stockholders 

act a8 a unit, as nearly as possible. 
[s2 The chiet object of the suit is to procure equity and compli- 
ance with the law for the tuture; but it is thought pessible 
that something nay be recovered of excessive payinent in the past, 
that may, in whole or in part, meet the expenses of suit. If more is 
collected, one-half the excess will be paid to you; if less, you will not 
be subject to any charge to cover the deficiency. 


Very respectfully, 


Natrionan Atpany Excnance Bank, | 
ALBANY, Dec pile 7 yy 1S74. ) 
To the Nh are hold a fy 


The board of directors have, this morning, declared a semi-annual 
dividend of eight per cent, subject to the tax levied under 
IS5 State authority. 

The “ussessinent Upon the shares of our bank has been 
reparded excessive, and is therefore believed to be in violation of 
law. The present assessment was brought betore the Supreme Court 
by certiorar’ in| October lust, in the hope of getting it corrected. 
The court decided the assessment not in aecordance with the law, 
but that it could not afford us relief through that proceeding. It is 
proposed to test its legality by suit, after payment. The share- 
holders are therefore requested not to volunteer the payment of their 
tux on shares, to the end that, when paid, they may be paid under 
proper protest, to reserve all their legal rights. 

Very respectfully, 


C. P. WILLIAMS, Cashier. 
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wards thought the wiser course, under advice of counsel, to delay 
proceedings by suit, until the assessment of your shares for 1874, 
could hye taken by (‘¢ rtiorarey before the Supreme Court fol review and 
correction. This Wiis done, and the court at its session at Schenectady, 
In Oetober last, heard the case. The decision was to the efteet that 

the assessment was in vVielation of law, but that the court 
ISS could not afford a remedy through that preceeding. It was 

then determined to have the tax of IS74 paid under protest, 
and base our action upon that tax. For that purpose I herewith 
inclose a blank assignment and request that you will exeente the 
same and return if to me at your early convenience. 

It Is proposed to prosecute the sult on the plan recommended by 
the board of directors, in August last, viz.: That. as it must be 
prose ented us ath individual claim, the subseriber ‘ ill pen the eX pense 
and take the risk of the prosecution, No expense or liability is to be 


incurred either bv the bank or the shareholders. In ease of success it 
Is hoped that the sum recovered mav.in whole or in part, ret burse 


the CADCISCS mnenrrecd lf hire shontd lye realized, one-half 
IS the exeess will he paid to you, the other halt to be ret iined ‘is 
compensation for the risk and care of the prosecution. The 


Case will nndoubtedly nave to voto the L nited Sstutes Court. ancl 
will be attended with considerable expense. [tis intended alse te 
FeCUPC A deeiston on the question of the right oj} the -harcholder 
to the offset of indebtedness against his bank shares, the same as 
agi | t all other personal property, 


. 


The corr: ction of the present excessive and ross! \ unequal taxa 
then of out shares Is clearly Vital to our continued existence an aA 
bank. To auttemoef tw make headway agaist it five per cent tax, in 
addition to the li avy exactions of the United States vrovernment, is 
hopeless While in many of the States the taxation of banks 
Yin) under State authority, is limited toa maximum of one per Ce vt, 
the levy in our city, through the mischievous and traudulent 
assessment of real estate at hort per cent of its valine, and the 
CSCIC altovether from the tax roll of nine tenths of the personal 
property, is four oor five times this rate. The injustice is so gross 
that it leaves us. no recourse but resistance. Your co operation in 
the tratnner here pr posed Is respeettully requested, ad the hope 
that the provisions of the law may be entorced-and equity of taxation 
secured tor the future, 
Very respectfully. 


19] NationAL Anpany Excnancre Bank, , 
Decernrhe rid. 184d. \ 
i th. Share hraded res 


The stockholders of the bank are .respectiully requested thot te 
vulunteer payment to the receiver of taxes of the tax levied upon 
their shares, but let the payvinent be made through the lank, ue last 
vear, in order to reserve their mght of recovery, by paying under 
proper protest. 


~ 


oe STANLEY V8. SUPERVISORS OF ALBANY. COUNTY. 


The suits instituted to test the legality of the tax of lust year are 
in progress, but will take considerable time to reach a decision. We 
think there is every reason to hope for ultimate suecess. 

The present tax Is payable any time before fifteenth January, ith 

one per cent discount, We will address you further on the 
192 subject when sending out our January dividend, 
Very respectfully, 
Cc. P. WILLIAMS. 
Pre site nf. 


NatrionAn Anuany Excuance Dank, | 
ALBANY. dlat Decemle y, 187d. ( 
Lo the Shareholders: 

We inclose you check herewith for dividend, at the rate of six per 
cent, for the shares held by vou, instead of eight, as for some years 
pis! ul this period Cds nay ic vreneral business depression our bust 
ness the past year las been less remunerative than heretotore, and 
Wwe lave AISO S{ Tered Sate losses. 

The tax levied upon our shares this year is at the rate of $3.56, 
ariel will amoint to about PAL per share, frown which there will lye 

a deduction of one percent, if paid betore fitteenth January. 
193 In order that the payment may be made ander proper pro- 

test, fo reserve the right of recovery, as recommended im our 
circular of seventeenth inst., it is advised that the shareholders settle 
their tax through the bank, taking its receipt for the amount of the 
tux at the same rates as it would be taken at the time by the receiver 
of taxes, and as early as it can be done with legal protest; we will 
see the tux paid under protest. 
7. To accomplish this, We would suyvest tliat the dividead vheck 
herein inclosed be returned to us properly indorsed, when we will 
Inclose receipt tor tax and draft on New York tor balance. 

Very respecttully, 
©. P. WILLIAMS, 
Thro. L. Scorer, President. 


f «ts hy, ge 


194 NATIONAL ALBANY. Excuance Bank, | 
ALBANY, LOs/ Dec mibher, IS7. \ 

The board of directors, at its session on the fifteenth instant, 
adopted the ollowlng resolution, viz. : 

Resolved, Virat the cashier be and he is hereby authorized to 
recerve trom the shareholders the ammount of their tax ou shares in this 
bank. cis clatmed Dy the receiver of tax: S. and vive receipt therefor 
obligating the bank to pay the tax, to the end that its payment may 
be accompanied with a proper protest against its illegality. 

In accordance with the above resolution the shareholders are 
invited to pay their share tax, as for the past two years, through the 
bank under protest, and thus reserve the right of recovery in 
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195 ease the hoped-for result of our suit to test its legality should 
be realized. Its payment after the January dividend, and 
before the fifteenth January, will be in time to secure the discount of 
one per cent. 
Very respectfully, 


© P. WILLIAMS, 


President. 
NatironAL ALBANY Excnance Bank, | 
Aupany, N. Y¥., December 31, 1877. | 


70 the Nhareholders 2 
| inclose herewith cheek payable January second, for dividend of 
six per cent, subject to the tax on shares, which this year is 
146 three and one-fifth per cent, or $2.58 per share, atter deduct- 
ny real estate, the fax on which Is paid by the bank ? 

The suit instituted two years since to secure a judicial decision 
upon the right of the present burdensome taxation, is still undecided. 
We hope it may be brought to a determination during the coming 
year, and we sec no reason to be less hopeful of the ultimate result 
than when It was commenced. 

The board of directors, at its meeting December twenty-sixth, 
adopted the following resolution, viz. : 

* Leesolved, That the cashier be and he hereby is authorized to 
receive trom the shareholders the amount of their tax on shares tor 

the vear IS77, as claimed by the receiver of taxes, and give 
107 a receipt therefor, obligating the bank tor the peiyinent of the 

tax, with a view to its payment with a proper protest against 
its illegality, and that the shareholders be invited so to settle their 
share tax.” 

In accordance with this resolution the shareholders are invited to 
settle their share tax through the bank, under protest, as for several 
vears past, and thus reserve the right of recovery in case the hoped- 
for result of our suit is realized, [ts pavinent before the filteenth of 
January secures the discount of one per cent on the amount of tax. 

Very respectfally, 
©. PF. WiLL A mes 
Pre viele at. 


Nationa Atpany Excnance Bank, | 
ALBANY, Dec vibe ;' ol, IS7s. } 
To the Shareholders: 
I inelose herewith check payable, January second, for dividend of 
six per cent, subject to the tax on shares, 
1QS The board ot directors, at ita session on the twentieth inst., 
adopted the following resolution : 

“ Resolved, That the eashier be and he is hereby authorized to 
receive trom each ot the shareholders the amount of the tax sssessed 
upon his or her shares in this bank as claimed by the receiver of 
taxes, and to give a receipt therefor obligating the bank’ to settle 
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and discharge such tax under protest or otherwise, so as to reserve 
the shareholders’ right of recovery for illegal taxation.” 

You are therefore invited to settle your share tax through the 
bank under protest, as for several Vears past. The payinent before 
the fifteenth January will secure the discount of one per cent on the 

ammount of the tax. 
1) Qjur tax suit is yet undecided. We hope to vet it determ- 
ined during the present winter, 
Very respectfully, 
C. P. WILLIAMS, 
President. 


NationAL ALBANY EXcuance | 
Ar BANY, ost Dew vibe ve IS7%. \ 
70 thre Shag eholi i, re ¢ 

| iInclose herewith cheek, payable January second, for dividend ol 
six per cent, subject to the tax on shares. 

We inad hoped before this to have had the decision of the United 
States Court upon the question invelved in our clano for illegal 
assessment ana taxation: hut Wwe have iis yet ho decision, although 
the cause was argued in) March last. The bonrd ot directors there- 
tore invite the shareholders to settle the tax of this year under pro- 
test as heretofore, and for that purpose, on the twenty-sixth inst., 
adopted the tollowing resolution, viz. : 

* Mesol vm d. That the cashier be and he is hereby authorized 

POU to receive trom each of the shareholders the amount of the tax 

assessed upon his or her shares in this bank as claimed by the 

receiver of taxes, and to give a receipt therefor, obligating the bank: 

to si tile ana discharge snch tax, under protest or otherwise, sO us to 
reserve the shareholders’ right of recovery for thlegal assessment.” 

Pavinent of the amount betore the fifteenth January will secure 
the discount of one per cent on the amount of tax. 

Very respecttully, 
C. P. WILLIAMS, 
President. 


NatioNaAL Atpany Excuanere Bank, | 
ALBANY. Vth Mureh, ISst), \ 
Lo the Sharcholders: 

The decision of the Supreme Court of the United States in 
2! the two suit rought by the subseriber Horan the assessors 
of the cit) avi Albany, te secure a legal adjudication of the 
right at the Crp re sS1Ve TaNXes ussesseq nondinst himeselt and other 
shareholders of the bank, has resulted in the overthrow of the statute 
otf our State under which the tfuXxes were assessed ! ‘Dut without fur- 
ther litigation does not restore us the monev illegally taken. It is 
believed that our claim is good to recover the money, and with your 
co-operation it is proposed te prosecute for its recovery, 
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I inclose a blank assignment of your claims, as the former assign- 
ment taken does not include the tax of the past se ‘veral years, and 
ulso a paper g or} iving your assent to the resist! ng the payinent of the 

tax of “1879 , instead of settling it un der protest, as originally 
202 proposed and Hs vreed, This ] puiper, too, sets ont in specific 

terms the original arrangement recommended by the board of 
directors iis bet ween the shareholders and the subseriber. 

l invite your signature to these two papers and their return to me 
in the inclosed envelope, in the hope that I may yet be enabled to 
return vou some considerable portian of the excessive and unjust tax 
levy of the pas! SIX years. 

[ take pleasure in expressing the confidence that the results 
aiready secured must afford us guaranty from excessive and unjust 
taxation for the furure. 

Very respecttully, 
P. WILLIAMS. 


For value received, I hereby assign to Chauncey P. Wil- 

203 hh: ims all my claim against the city and county of Albany, for, 

or On account of tTaAX@S nssesse d and ¢ ‘ollee ted against, or pron 

my shares of stock in the National Albany Exchange ank. without 

due authority of law; and I hereby authorize and empower said 

W illiams ro enforce collection ot such claim at his owl proper costs 

and charges ; and full acquittance to give therefor as fully as | myself 
might do, if these presents had not been executed, 


Witness my hand and seal this....day of........ ISS0). 
ik @i - «+ . + ()).. rewe<geleeees eaen ews 
a Te a shareholder in the National 
Albany Exchange Bank, did pay in to said bank the sum 
YO of S....., being the amount claimed by the receiver of taxes 
of the city of Albany as being the sum due tor the tax of 
by 2 eee ee shares of stock in said bank held by me, and tor 


which sum said bank has executed to me its ree elpt ob livating it to 
settle said tax under due protest , - and 
Whereus, Chauncey r. W illianns lias on his own hehalf and in 
behalf of other shareholders ot said bank, with the concurrence and 
approval of the board of directors thereof, tor some years conducted 
suits against the assessors of the city of Albany, to test the legality 
of the Taxes assessed against the share hold ers ot snid bank : incurring 
therein large costs and expenses upon his own individual account ; and 
Whereas, The Supreme Court of the United States has 
205 ~~ recentiy, and before the se:tlement by said bank of the tax 
before reterred to, rendered decisions in such suits which are 
believed in effect to declare said tax void and without lawtul authority ; 
Now, therefore, for value received, | do hereby agree with said 
Chauncey P. Williams that he may resist the payment of such tax, 
instead of said bank settling the same under protest as stated, and I 
do hereby autherize said bank in case of his sunecesstul resistance of 
such tax, to pay over to said Williams said sum of money so 
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paid in by me as aforesaid for the settlement of my share tax of 
I879, and the said sum may be used by him to pay the costs and 
expenses of resisting snch tax and to pay the costs and expenses of 
such other suits hereinbefore referred to, or of such farther and other 

suits to be brought by him as may be necessary to secure my 

rights in this regard; and I do hereby further assent and 

agree that said bank may, in its own diseretion, if the board 
of directors thereot St) think proper to do, before the final determ- 
ination of the legality of such tax, pay to said Williams the sum 
so paid in as aforesaid to settle such tax, on said Williams giving to 
said bank his bond to indemnity it and me against the payment of 
such tax, and all costs and expenses thereon. . 

It Is understood, however, and this ayreement is pon the express 
condition that Me claim lor costs end expenses of any such suits, or «of 
resisting said tax of 1879, shall be made against me; but that In case 
of recovery of any suin which tovether with the amount of the tax 

iyt IST79. betore referred to as paid in by me, and the total of 
207 such sums paid in by other shareholders shall exceed the total 

costs and expenses of snel litigation, one-half of my ratable 
share of such excess shall be paid over to me by said Williams when 
so recovered, the other half te be retained by said Williams. 


9G 


Witness my hand and seal this .... } 
A ere , ISSO. \ 


Nationat Anpany Excuance Bank, | 


90S 
Ausany, Seplember 8, 1880. ( 


70 the Shareholders : 

“Vhe Supreme Court of the United States, in the case of Williams 
vs. Weaver, in March last decided that owners of shares in National 
banks must be allowed the same offset for debts that is allowed to 
owners of all other personal property in the assessment of taxes. 
This decision renders void the former law of the State, under which 
bank shares were assessed and taxed, so far’ as regards shares of 
National banks. The Legislature however re-enacted, in substance, 
the provisions of the former Jaw by act, 26th June, 1880, which is 
construed to subject the shares of banks to a separate taxation trom 
the owners’ other personal property ; and your shares are now being 

assessed under this act. The assessment, however, is liable to 
209 reduction of the just debts of the owner; but the assessors 

claim it their duty to allow the offset only when aflidavit to 
that effect is presented them. The subject should receive the 
immediate attention of every shareholder who is entitled to the 
exemption, . 

[vy every such case of shareholders, resident out of our city, who 
will transmit to us his aflidavit of indebtedness entitling him to the 
offset, we will present for him the claim and have it allowed. For 
this purpose | inclose a blank affidavit. Each shareholder must 
determine for himself (or herselt), whether he is in condition to make 
the required oath. 


ee eee eS 
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The subject of the tax on shares will be hereafter referred to eacl, 

shareholder to adjust for himself, as a personal tax on his 

210 individual aceount. The bank will decline settling the tax 

for the shareholders, as it cannot determine their several 
rights in the matter. 

Very respectfully, 
C. P. WILLIAMS, 
President. 


Natrionan Anpany Excunance Bank, ¢ 
Aupany, 3lst December, 1880. ‘ 
TO. ccc wee, & Shareholder : 

The Board of Directors of this bank have declared a seini-annual 
dividend for the second half of the year of six per cent, payable to 
shareholders on January third. 

The litigation to test the right of the taxation levied lipon their 

shares, which has been carried on tor the past six years on 
211 behalf of the shareholders, has resulted in our favor so tar as 

regards the principles of law involved; but no final decision 
has vet been reached pon our suit for the recovery of the money 
illevally collected for taxes heretotore levied withont lawful authority. 
by decision of the Supreme Court of the United States, in March 
last, the State law of 1866, under which the taxes up to that time 
had been assessed, was declared in conflict with the law ot Congress 
and void. Not content with the overthrow of this second statute of 
the State, which songht to subject the shares of banks to dispropor- 
tionate and unlawtul taxation, the Legislature of ISSO re-enacted ina 
new statute most of the obnoxious features of the law of IS66, just 

declared void. Under this new act our shares are still taxed 
212 disproportionately, unjustly and exorbitantly : the tax this 

year being about three dollars and twenty-tour cents on each 
share, in addition to about an equal sum in State and United States 
taxes paid directly by the bank. Feeling satistied of the exorbitant 
and illegal nature of this tax, the Doard of directors on the twenty- 
first inst. adopted the tollowing resolution, namely : 

* Resolved, That the president and cashier be and they are 
hereby authorized to take messures to restrain the collection of the 
tax on shares of this bank for ISS, In excess of what is believed to 
be the ratable legal tax thereon, compared with other moneyed 
capital.” 

The State law of twenty-sixth June last has the following  pro- 
Vision, VIZ! 

“Srertion 6. For the purpose of collecting the taxes to be 

215 assessed under sections three, four and five of this aet 

afew, it shall be the duty of every such bank * * * 

and the managing officer or officers thereot, to retain so much of any 

dividend or dividends belonging to sach stockholder as shall be 

necessary to pay any taxes assessed, in pursuance of sections three, 

tour and five of this act, until it shall be made to appear to such 
otticer or otticers that such taxes have been paid.” 
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Under this provision of the law it Is proposed to retain trom the 
dividend a sufficient sum to pay the taxes of all shareholderssubject 
to the tax; then to tender such sum as can be shown to be their 
just, equitable and legal rate of tax; and to invoke the courts to 
restrain the collection of the excess. 


* 


Your dividend on ———— shares is.......; Nee 

914 Tee Ms cee de a 
Leaving net dividend for which we inclose 

I Fe 


Should the courts sustain our views any residuum of the dividend 
reserved will be hereatter paid over to the shareholders. 
Very respecttully, 
©. P. WILLIAMS, 


Tuo. L. Scort, President. 


f “ishie ye 


NationAn Anpany Excuance Bank, | 
ALBANY, dist December, 1881. ' 
To the Shareholders s 
The board of directors have declared the usual semi-annual 
215 dividend of six per cent, subject to the tax on shares, 
payable January third, check for which is herewith inclosed. 

The litigation commenced in 1874, to test the right of the then 
existing methods of taxation of shares, was prolonged by delays in 
the carrying it through the several State and United States courts 
until Mareh, ISSO. when a decision was rendered in the Supreme 
Court of the United States (The People ex rel. Williams v. Weaver, 
100 UL S., 5389) in our favor as concerns the principles involved ; 
declaring in effect that the restriction of the act of Congress, that the 
tuxation of shares shall be “ not at a greater rate” than is Imposed 
upon other moneved capital in the hands of individuals, “ has reter- 

ence to the entire processes | assessinent,”’ and not simply 
916 ~=to the rate or arithmetical ratio of the tax. This decision in 

effect declares the act of our State Levislature of L866, under 
which the bank shares were taxed until its rendition, “ void as to the 
shares of national banks.” 

A suit was then brought in the United States Circuit Court for the 
Northern district of New York to recover the sums illegally collected 
and paid under protest, which resulted in a judgment in our favor 
tor the amount of the taxes so paid and interest. This judgment is 
now before the United States Supreme Court, on appeal, for its final 
decision thereon. 

Application was also made to the United States Circuit Court to 

restrain the cellection of the tax ot IST9-S0O on the same 
217 = grounds as those involved in the previous case. An injune- 
tion was granted, which, on a later hearing of proofs and 
argument, Was made perpetual. This judgment is also before the 
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United States Supreme Court on appeal, both ‘this and the tormer 
suit being appealed by the county, against which both are rendered. 
It is hoped that both may receive the final decision of the court dur- 
ing the coming year. 

The Legislature at its session of LSS80, after the decision of the 
Supreme Court in Williams v. Weaver, enacted a new statute taxing 
bank shares. (Act of 26th June, 1880.) This new act is obnoxious 
to the charge that it violates the tundamental condition on which 

Congress vields its assent to State taxation of the shares, 
218 namely: That they may be * included in the valuation of the 

personal property of the owner,” in assessing taxes imposed 
by State authority; but “the taxation shall not be at a greater rate” 
than is assessed upon other moneyed capital in the hands of indi- 
vidual citizens. 

Now there was no necessity for a special law for taxing bank 
shares, except simply tu declare them liable to taxation the same as 
other personal property, through existing methods. The tact that 
the State Insists on subjecting them toa special method of taxation 
Is itself sufficient proof ola purpose tw subject them to a freater 
burden of tax. And when we find, as we do find, to the cost of 

every shareholder, that the systein adopted by the State does 
219 result in sabjecting the shares to a much greater burden ot 

tax than the average of other taxable moneyed capital, it is, in 
our view, safficient ground to warrant resistance to It. 

Under this new act, the tax assessed npen our shares for the year 
[8S0-S81 was deemed by the directors excessive, and application was 
made to the United States Cirenit Court to restrain the collection of 
titty-eight per cent of such tax, after the tender and payment of 
forty-two per cent thereot, which was regarded as the full equivalent 
ota legal tax. The court granted the injunction, and proofs and 
argument in the case have been heard on the motion to declare the 
Injunction perpetual, and a decision of this case is now awaited, 

which decision will be final. 
220) This brings us to the tax of the present year, 1881-2, 

which, through methods claimed by the assessors to be more 
In conformity with the statute in making their assessments, is some- 
What less than formerly; although it is yet, as we believe, in viola 
tion of the congressional restriction in its subjecting the shares of 
our own, as of all banks, toa greater rate of tax than other property, 
an Is therefore illegal. 

The board of directors, not deeming it wise to Institute further 
suits until the final decisions upon those now pending, nevertheless 
regard it important that the shareholders should take measures to 
secure ther rights in case the act of ISst), and a turther act in ISS], 

to the same end, shall hereatter be declared invalid. They 
221 have therefore adopted the following resolutions, viz.: 

* Resolved, That the shareholders be and hereby are advised 
to pay their tax upon shares under protest, in such a manner as to 
preserve their rights in the event of the present law taxing shares 
being declared invalid.” 


v 
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* Resolved, That the president be and he is hereby authorized to 
receive from each shareholder a sum equivalent to the amount 
assessed on his or her shares, with a view to the disvharge of such 
share tax under due protest .to reserve all rights of the shareholders, 
executing a receipt of the bank therefor.” 

Under the resolution of authority here presented, [ offer, on the 

part of the bank, to receive from the shareholders the amount 
222 sof the tax (which is about $2.59 per share), and will attend to 

discharging the tax when it can be legally done under proper t 
protest to secure their rights. The shareholders are therefore invited 
tv settle their share tax in this manner through the bank. 

Very respecttully, 
P. WILLIAMS, 
J. IT. BROOKS, President. 


f ‘ash He ge 


Narionat ALBANY Excuance Bank, | 
ALBANY, lst March, 182. \ 
To DoWs 0406 ob 44 08 6% , a Shareholder . 

As will be remembered by reference to our circular of 3lst 
December, L880, it was decided to resist the payment of a portion 
of the tax of that year, as in excess of what was just and legal. It 
was accordingly decided to make a tender of forty-two per ‘cent of 
the tax levied upon the shares, and appeal to the courts to restrain 
the collection of the remainder. The United States Cirenit Court, 
on our application, issued its injunction restraining the collection of 
the fitty-eight per cent, which injunction, by a recent decision, it has 
made perpetual. 

This is the first truits of our litigation in resistance of unjust 

223 taxation, Which we have been able to hand over in tangible form 

to the sharcholders, although it was the last action begun in the 

courts. We are not without some confidence that it may be followed 
by still more substantial results. 


The inelosed cheek of $...... is for the amount of the fifty-eight 
per cent of tax on YOUP 2... oes shares, after paying your propor- 


tion of the costs ot suit. 
Very respecttully, 
©. P. WILLIAMS 
J. Hk. Brooks, P was Fa 
Cashier. 


National ALBany Excuance Bank, | 

Aupany, 30th Dec., 1882. ( 
i the Nhareholad: Tee 

The board of directors have deciared the customary semi- 

224 annual dividend tor the second half year of six per cent, 

subje ct to the tax on shares; check tor which we herein inclose. 

The claim for recovery of taxes collected without lawful authority, 

is still undetermined, although the United States Supreme Court has 
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decided against us the point of our strongest reliance—namely, the 
invalidity of the state law of 1866. In the language of Justice 
Bradley of that court, who dissents from its judgment, this “ is prae- 
tically to render the condition of the Act of Congress nugatory, and 
to deprive the national banks and their stockholders of its protection.” 
We can, however, do no other than bow to the decision, and as it 
leaves us no turther present hope of establishing as a legal require- 
ment, the assessment and taxation of bank shares by the same 
225 methods and at the same rates as other moneyed capital, there 
seems no further object in paying the taxes under protest. 
We therefore refer the share tax to the stockholders to be settled by 
them with the receiver of taxes. We will, however, give the subject 
attention for non-resident shareholders whenever so requested. 
Very respectfully, 
© P. WILLIAMS, 
Jonas Li. Brooks, President. 
Clash er. 


Q. After the decision of the mandamus proceedings by the 
226 Supreme Court of the United States, you issued cirenlars to 
your shareholders announcing that decision? A. I think so; 

I am not qnite sure; if so it is here. | 

(). And then prior to the commencement of this action of Stanley 
against the Board of Supervisors, you issued the cireulars which you 
here produce with the blank agreement and blank assignment 
attached¢ <A. Yes, sir; after the decision in 1880, of the Supreme 
Court ot the United States; I think this is the one and the only one 
I issued in regard to that. 

Q. The shareholders who assigned to vou the causes of action set 
up in this complaint, all signed this blank agreement, or an agree- 

ment of which a copy is attached to your cireular of March, 
2275 ISSO, did they not? A. I believe they all did: I am not 

quite sure all did; with perhaps a few exceptions of a few 
shareholders, who owned a few shares, who had inadvertently paid 
their tax, did not sign those papers. 

(). Those who signed the assignment signed the agreement also ? 
A. Ii think they did in all cases. 

Q. You never paid any cash to any of these shareholders for their 
assigpments? A. No, sir. 

Q. The only consideration then for assignment to you by these 
shareholders was contained in the agreement signed by them ¢ 

Mr. Harre.—Al! the evidence inquiring into the consideration of 

the assignments, or any of them, is objected to as immaterial 
228 =and incompetent. 
A. That was so; no money was paid. 

(). And of course you were aware of the fact that in a large num- 
ber of instances the alleged claim or causes ot action owned by these 
different assignors against the county did not amount to $500% 
You knew what the amounts were in each case¢ A. Yes, sir. 

(). Having obtained the assignments of these various shareholders 
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to yourself, you subsequently assigned the whole interest to Mr. 
St: inley ¢ ¢ A. Yes, sir. 
(). is Mr. Stanley any relative of yours? A. Yes, sir; he is a 
nephew of mine, or rather a nephew of my wite. 
(). Where does he live? A. © hicago 
229 (). Where did he live at the time of the assigninent? <A. 
At Chicago. 

Q. How long had he lived there? A. Most of his life; twenty 
fears Or tore, 

(). What business was he engaged in, if any¢ A. In the whole- 
sale fruit business. 

Q. Was he a stockholder in your bank? A. No, sit 

(). What was the consideration of the assignment by you 
20) to him ? 

[Objected to as immaterial and ine ompetent, and that the 
assignment ‘tselt is the best evidence, and can’t be inquired into. | 

A. There Was hoe money Cons ide ration the 7m. OO money paid. 

Q). Well, what other consideration was there? A. The engage- 
ment or arrangement that the suit was te be tried in his name, and 
that he would see to prosecuting the suit. 

©. Was that all the arrangement? <A. I don’t think the arrange- 
ment beyond that was very de — 

Q. Was thereany ti alkedot? A. I think that it “wa the under- 
standing ; it was all done by Breton nee, and I had no personal 

interview with him: that he should be subject to ne expense in 
231 the matter; that he should be relieved ot any cost, as to any- 
thing further [ don’t think there was any detinite agreement. 

Q. Was there not an understanding that atter the determination 
of the suit, in case he collected any money that it should be paid 
over or returned to you? A. Never any word said about’ it 
between us. 

Q. Did you have any such understanding? A. No, sir. 

. By correspondence or anything of that kind¢ A. No, sir. 

Q. Did you yourself expect that such would be the tact ¢ 

|Objected to as iminaterial and incompetent. | 

A. Well, ves; but there was nothing said about it at all in 


93° any way, to my best reeolleetion. 
Q. But as matter of fact you expected, in e% a recovery 
was had, that the money would be returned to youf A | expected 


there wouid be some accounting ; there w as al eXpe sutton. but not 
an understanding. 

Q. An expectation indulged in by you from the whole circum. 
stanees of the case under which the assignment was made, and ‘his 
lack ot inte rest pe cunlk arily in the controversy, | sup pose ¢ A Well, 
yes, the lack of pecuniary interest. 


(). Bused on those circumstances and your relations to each other 


you entertained that expectation? A. Yes, sir 
Q). Why did you make that assignment to him ? 
233 [Objected to. | 


A. | was advised by my counsel to do so that the matter 


might stand in a better position. 


‘ter 
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Q. What do you mean by that; that the case would stand better 
with the plaintiff, who was a non-resident ot the State of New York? 
A. Yes, that was my understanding of it; 1 don’t know as it was 
the correct one. 

@. You made it tor the purpose of having a non-resident of the 
State of New York, plaintiff in the action’ A. I did it chiefly 
through Mr. Hale’s a vice, and upon a question with which I was 
not myself cognizant; that was my understanding of it. 

Q. You mean by its being your understanding that the 
254 assigninent was made for the purpose of having a non-resident 

of the State of New York plaintith in the case’ A. Yes, 
that was my understanding. 

(). Since the assignment was made whio las paid the expenses of 
the litivation ¢ 

(Objected to as immaterial. | | 

A. Such expenses as | know to have been paid I think I have paid 
imvself; that is to say, [ have furnished the money. 

Q. You don’t know of “any other fellow” who has been paving 
them, do you : A. No, sir, I don’t. 

Q. Such expenses as have been paid to counsel, have been paid by 

you! A. Yes, sir. 
935 Q. Did vou retain Mr. Edmunds to argne the case for you 
in the Supreme Court of United States? A. Yes, to argue 
the case for the plaintiff. 

Q. Did you retain him atter conference with the plaintiff in regard 
to who should be retained¢ A. I think I did, he having commis 
sioned me to act tor him, it was my own judgment. 

QQ. You paid Mr. Edmunds¢ A. Yes, sir. 

Q. Without consulting Mr. Stanley in regard tothe amount? A, 
I didn’t call on him for the money; ves, | paid without consultation 
with him. 

(). In all these matters in regard to which vou have given testi- 

mony, Mr. Hale lias been your counsel, has he rheot i A. Y es, 
936. sir. 

(). And he has continued as counsel atter Mr. Stanley took 
an interest in the case under that assignment? A. [I tnink Mr. 
Stanley employed him as counsel: [ so understood. 

Q. On your recommendation and request? A. I eouldn’t say as 
to that; it is very possible, however. 

Q. Don’t you think it was at your suggestion that Mr. Stanley 
employed Mr. Hale in this matter? A. It is merely from my reeol- 
lection; if I had opportunity to consult my letter [ conid tell posi- 
tively; I think that is probable; I don’t remember corresponding 
with Mr. Stanley upon that point. 

Q. Then it was either that yon corresponded with him 
237 upon the point or else that Mr. Hale, your counsel, corre- 

sponded with Mr. Stanley in relation to this assignment, and 
in relation to sending it back and retaining Mr. Hale for the com- 
mencing of this action’ A. Yes, I think se. 
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ANKS. 
S280, 000 OO 


Mechanics and Farmers’ personal. 
295 000 OO 


I ESS ae Cae ir a hae cn eM 


eg ee eee Y6HY,050 OO 
Pe TOI ig kee tec eek chee ein HO 000 OO 
ee ee eoenes peewee 270,000 OO 
ot Ht) Me ee rrr re 270,000 O8 
Pee ee TO PRE kk icv ineacs ewe een O22, O00 OO 
Albany REY kkk wien tee 0 08 06 6 06h Wen ewan ZOO 0008 OO 
meena GN oo ii oe eb ee eee eee $50,0008 00 


os en 


SY. 446.580 OO 


And an the year PBib. neh averevate total assessment was as 
follows: 
Sixtu Warp. IST). 
ST 062.542 00 


Potal assessinent, real estate. 
¥Y 815,050 00 


romimat  ... eee eeeeie s ae sabes +e ee 68 


246 SY OT75 SoZ OO 
, 
»ANKS 


Mechanics and Farmers’, personal SSO, 000 OO 


EES EEE EE LLL LT OE TN CT! 225.000 OO 
Os MOY COUN ii ok. sins cnknwensaus ~OU.D0 OO 
I Ce ch wee wal ed Leer tn) OO 
a a ve he a 270,000) O89 
Albany City es 270.0000 OH 
ee i en's so’. a we whee el 315.000 00 
a ee rr ee aon se 200,000 OO 


National Commercial. .. YTO.00 OO 


os %, - ~~ - 
24a | RY PSVSSO Ov 


——— oe 


And that the amounts deducted tor the assessed value of the real 
estate of said banks for each of said years Were as tullows: 


Mechanics and Farmers’ Bank..... ......... i ec STO0.000 nM) 
Treks Pemba TOE . goa ccs we se a 25.000 OO 
National Albany Exchange Bank .......... eo ee Os450) OO 
Merchants’ National Bank. .... 2... bois Co wa. 40.000 00 
Firet National Bank ......... Aetna eye naa BO,0000 00 
Albany City National Bank in IST Se ie OM OO) 
Albany City National Bank in 187 | and Ty; a ao 30.000) 00 
N. ¥. State National Bank in IS73 and IS74......... 2S. 0008 OO 
N. ¥. State National Bank in 1875......... ee 35.000) 00 
National Commercial Bank in IS73 and IS74........ SO.000 OO 
National Commercial Bank in 1875 .......:........ 30, VOU OO 


te te 


a 
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It was also proved that the rule acted upon by the assessors 
24s during sald \ Curs it ASSESSING real estute, Was to assess it trom 
lurty to sixty per cent of its actual value. 


Wittiam J. Weaver was examined as a witness on the partot plain- 
tiff on said trial and, among other things, testified that he was an 
assessor of the city of Albany, “nd had been since the year ISv1l: 
that during that period the assessors of said city had assessed hank 
Le stock at its par value, making the requisite deductions for the assessed 
value of the real estate of the bank, without reference to the actual 
value of such stock, except to ascertain that it was worth as much as 
pear. Ile alse testified that the shareholders in banks venerally in 
sald city, except these of the National Albany Exel inve Bank, were 
| satisfied with this mode ot assessing bank stock. lle also testified 


upon his cross-examination that during said vears the assess 
24S) | ment minde Hipron the stockholders of said National Albany 
Exchange Bank were not made intentionally at a greater rate 
than that upon other moneved capital in the hands of individual 
) citizens. He also testified that there was no rule prescribed by any 
body that he knew of, or followed yy the HASCSAGIS, intentionally 
making the assessment apon shareholders ino National banks at «a 
vreater rate than UL pret other moneved capital it the lrateds col ined. 
vidual citizens. [1 making ASSESSMENTS Liprorn bank shares there was 
neo Intention to discriminate avalist the holders of thist kind oi prrarp) 
‘| erty for the purpose of taxation. In the system of valuation adopted 
} ly the iiss¢ssors, there Wiis The Intention ‘orl their part lo have the 
~“aihne operate unequally or unjustly towards the holders of bank 
stock. The assessments were made and the assessors acted in good 
faith. 

Upon his redirect-examination he satd that they intended 
DO) to assess all bank shares at par, as they did assess them, and 
that they intended to assess a share of the National Albany 
Exchange Bank at the same amount as they did that of a share in 
the Mechanies atic Farmers Bank, and af the same amount that they 
did a share ot the National Commercial Bank and the National State 
Bank. although he had reason to believe that the value of the shares 
in the Mechanies and Farmers’ Bank was ‘much greater than the value 

of the shares in the National Albany exchange Dank. 

The iD ctith vAVE it «\ idence a return of the Hest ssores ot the city 
of Albany to a writ of certiorare issued out of the Supreme Court 
of the State of New York in the year 1574, of which return the fol- 
lowing is a Copy: 


Tuo the Tonoarable the Justices of th Supre me Court of the State 
of New York. at a General Term thereof, now held at the court 
house in the city ay Schenectad y, on the second Luesday of Novem- 
hy r, isi4: 

| The answer or return of William J. Weaver, Edward DBren- 

251 nan and Robert H. Weir, composing and being the Board of 

Assessors of the city of Albany, to the writ of certiorart 


10 
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issued out of this court and duly served upon them, which writ is 
hereto annexed, is iis follows: 

Dy virtue cf and in obedience to the annexed writ of certioral i tw 
us directed, we do hereby certify and return to the aforesaid justices 
of the Supreme Court the assessment of the aforesaid Chauncey 3 
Williains and other shareholders of the National Albany Exchange 
Bank. and also the assessment of the shareholders of the Mechanics 
and Farmers’ Bank. a bank organized under the laws of the State of 
New York, upon the shares of the stock of said last named bank 

held by them, together with’so much of the assessment roll of 
OhY the Sixth ward of the city of Albany as attects the assessynent 
of the said Williams and others, shareholders in the = said 
National Albany Exchange Bank, upon the shares held by them, 
and HIS ll entries by thre ray cP either ot them, made of sch HsSCrS- 
proceedings, notices, communications, letters or papers 


ments, aned al 
received by. acted Upon or tuken inte 


relating to such dssessment 
consideratinn by them or any or either of them. All of which is 
hereto annexed and marked -chedule A, and fortis part oft this our 
return. ‘That neither this board nor any individual member thereot 
has or had any information in relation to the actual value or market 
value of the shares of said banks respectively, other than the mere 
statement of Mr. Chauncey . Williams, that the shares ol 
2) the National Albany Exchange bank “were of less value 
thican those | the Mechanies and farmers’ Dank ; and us to 
the proportion eXistiny between such bank stock. the vly know ledve 
or iiformiation possessed ly the board consisted in the stateme« nit 
lade DY Mr. i. i? Villiames, the relator, to the board, utter the first 


day af September, byt 2 and betore the issulug 7) thiis writ hereto: 


annexed, and said Williams then stated to this board that the value 
of ona share ot the stock of said National Albany Exchange Dank 


did not eAceeca about lorty-one per Cent of the value ola share ot 


the stock of the Mechanies and Farmers’ Bank, and demanded that 

the USSEeSsiiLenl ol the shares of said National Albany Exchange 
Dank be reduced ch forty-one per cent of the assessment of 

94 the shares of the said Mechanics and Farmers’ Dank, which 
reduction this board retused to ummake., 

That this board did not make any inquiries or investigation as to 
the acttial or market value ot the shire 5 ul the stock of sald banks 
(further than to satisty themselves that such value was more than 
their par value), and they investigated then to ascertain the par value 
ot such shares, canned this board decided to and did adopt the nominal 
or par value of said shares of stock as the standard of value in 
assessing the shareholders on sald shares of stock. This board did 
not consider or examine the reports or statements of the condition 
ot said banks re spectively, published pursuant to law in a public 

newspaper in the city of Albany, in making their valuation 
2 of the shares oft said stock, And this board is informed “und 
beheves that the tollowing are correct coples of the last 
reports or statements published by the officers of said banks respect- 
ively, prior to the first day of September last, in a pablic newspaper 


eRe ta ecat eae 


. 


in said city. The copies are hereto annexed and marked, respect- 
ively, E and F, and are to be taken as and to forma part of this 
return. That the assessment of the shares of the said National 
Albany Exchange Bank was not, and is not, at a greater rate, refer- 
ence being had to the actual value and the market value thereof, 
tian the said assessment of the shares of the said Meechanies and 
farmers’ Bank, but that the rate is exactly the same. That this 
board has no evidence before it as to the rate of assessment imposed 
upon shares of banks organized under the laws of this state other 


than that such rate is the same as that imposed upon the shares of 


banks organized under the laws of the United States, the AS-CS8- 
Zou ment in beth cases being upon such bank shares-at their par 

value, whichas the board believes is in no ease as much as their 
actual value. That Chauncey P. Williams is assessed as a resident 
of the Fourteenth ward ot said city | Albany, and Is assessed for 
personal property therein. 

That hereto annexed and marked respectively B, C and D, and 
forming part of this return, are certain letters of Mr. C. P. Williams, 
nuddressed to the board of assessors of the city of Albany, and dated 
respectively September 19, 1872, September 4, 1873, and August 231, 
IST4, which are all that have been received or taken into considera- 
tion by such board in relation to the actual or market value of such 
aforesaid shares. 

That the assessment upon the shareholders of bank stock in 
257 the two banks aforesaid, is made upon the nominal or par value 
of said shares, deducting from said nominal or par value, such 
sum as is in the same proportion to such nominal or par value as is 
such assessed valuation of said real estate. And the same rule is fol- 
lowed in the assessment of all bank shares throughout the city. It is 
supposed generally that the shares of the Mechanies and Farmers’ 
Bank are of greater value than those of the National Albany Exchange 
Bank, but the only knowledge ot the board of assessors upon that 
point is the veneral beliet in the city that the shares of the one bank 
are more valuable than these of the other. 
All of which we do hereby certify and return as within we are 
commanded. Jn testit.ony whereof we have hereunto set our 
95S hands and seals this l0th day of November, 1874. 
WM. J. WEAVER, 
EDWARD RRENNAN, 
R. H. WEIR. 
Board of ABSSESSOT'S of the (“ty of A lhany. 


** 
** \ 
* 7 


‘ 4 “" - . , eas 
STOCKHOLDERS IN N ATIONAL ALBANY) EXCHANGE DANK. 

Par valne de- 

ducting value 

Name of party assessed. No. of shares. of real estate 


FO eae et ne ce oes 405 836, 450 
Pie Gy ge ee re ee er ol 4, 500 
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And all the other stockholders in the bank in the same way 
259 upon the par value of their shares, deducting In proportion, 
etc., for real estate held by the bank. 


SrockHOLDERS IN MECHANICS AND FarRMERS’ BANK. 


Dednecting real 
estate, ctc., 


Name Shares vaiue. 
em ae CI ie os ci wan ce “ (a0) Sob O00 
gs eS oe y (20) 


And all the other stockholders in the bank in the same way upon 
the par value of their shares, deducting in proportion, ete., for real 
estate held by bank. 

260 “a. 
Aruany, 10th Ne pte mber, 1S72. 
70 the A xsi SSOU'S of th City of A lhany . 

Gents.— | inclose a list of our shareholders. I have not made 
the extension, for the rensotl that Wwe shall claim, that our shares he 
placed pon the tax roll ata valuation somewhat nearer than hereto- 
tore the assessed valuation of other property. We find, too, that 
bank shares in other portions of the State are assessed trom thirty 
to seventy-five per cent of their par, while here we have been paying 
taxes on full valuation. We claim, therefore, that the assessors place 

our shares on the tax list at a valuation not greater than that 
26L for other personal property. When that is fixed upon we will 
make the extension, if you wish. 

I inclose a pamphlet on the subject of assessment of corporate 
property. 

Very truly yours, 


©. P. WILLIAMS. 


ot © *¢ 
T0 the A SSENSO7'S 2 
l have made, in accordance with your request, and herewith tur- 
nish, a list of shareholders of this bank, and have extended the valua 
tion of each share at ninety dollars as requested. But | hereby 
especially protest against the shares being included in the assessment 
roll at this valuation, unless other bank stoeks, and other 
202 property, generally, shall be assessed at corresponding values 
In proportion to rea/ value. 
Please understand our compliance with your request as In no 
InaAnner EXpressing or unply ing assent to the same. 
Very respectfully yours, 


©. P. WILLIAMS. 


AuBany, September 4, 1873. 


ee 
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“>>.” 
Anpany, August 51, 1874. 
Messrs. Epwarp Drennan, Wittiam J. Weaver, R. H. Weir, 
Assessors? : 

GENTLEMEN.— Onr president, Mr. William Gould, has this morn- 
ing handed me your note to him of eighteenth instant, which, 
263 on account of his absence from the city he has failed to 
receive earlier. You reter tu a call made by you at the bank, 
twelfth June, tor a statement. At that date I was myself out of 
town, and, although after ny return IT was informed of your call and 
request for a statement, not knowing what statement the law called 
pon us to furnish, l Conc ‘lude to wait, expe cting probably a turthe ‘rT 

call, when you might enlighten me. 

The law, as I understand it, requires us to keep, at all times, in 
the office where its business is transacted, “a full and correct list 
of the names and residences of all the stockholders of the bank, 
and the number of shares held by each; and such list shall be sub 

ject to the inspection of the officers authorized to assess taxes 
264 during the business hours of each day in which business may 
be legally transacted.” 

We know of no other statement to be legally required of us than 
this, and this has been and still is and will continue to be ready tor 
your inspection whenever you may desire to examine it. Should 
you wish anything beyond this, on your showing us legal authority 
theretor, we shall cheertully comply, or it we can do you any favor 
proper for us to grant, we shall be liappy to do so when requested 
(18 such. 

But is it not well for us on each side to have an understanding as 
to just what each has a legal right to demand of the other. 

I have no doubt itis your aim to act only within your 
265 . lawful authority, as it is ours to comply with every lawful 

requirement. Will you not, therefore, have the kindness to 
inform yourself just what, in the particular under discussion, you 
have a? “ight to de mand ? 

I have aimed to say what is here written in all courtesy, with no 
desire to be ditticult, or to place any obstacle in the way ot your dis- 
charge of your duty, but in the hope of promoting a better under- 
standing. 

Very respecttully yours, 
P. WILLIAMS, 
Cashier. 


The said Weaver also testified, on said trial, that he 

266 did not know of any moneyed capital which was assessed as 
such during said years, in the said Sixth ward, except bank 

stock, State and National. That when they assessed individuals for 
personal property, it ineluded everything, and they could not say 
whether it was moneyed capital or what kind of personal property 
it was. That in making their assessment the assessors assessed all the 
personal property that they knew of as being assessable, and which 
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they supposed the owner, if assessed, could not swear off. That there 
was no intention on the part of the assessors, with full knowledge of 
the taxable property of an individual, to assess said property below 
its value or to fail to assess an individual owner for his personal 

property which they supposed to be assessable. That as 
267 between the different kinds of personal property, the assessors 

undertook to make no distinetion as between moneyed and 
other personal property, but assessed for all the personal property that 
they knew of which was assessable. That he had not the least idea 
that they did in fact assess all the moneyed capital in the Sixth ward 
during the years in question; ore reason for this was that people 
swore off their assessments, and another reason was that there was 
io way provided by law by which the assessors could ascertain the 
exact or the approximate amount of taxable personal property which 


citizens had, unless it was bank stock, that there was no species of 


personal property except bank stock, as to which, so far as he knew, 
there was a way provided or a mode exercised by the assessors to get 

at the precise truth about it, except that there was a law requir- 
268 ing corporations to make statements ; that if a person assessed 

made an affidavit of his indebtedness and the amount he was 
assessable tor, that affidavit was conclusive, and that the assessors 
had no means of making an individual citizen make return of his 
property to the AUSSCSSOPrs § that, under the circumstances, the assessors 
did the best they could to assess what personal property they could 
find that was assessable. 

The above mentioned testimony of the witness Weaver was not 
contradieted. 

Upon said trial the plaintiff offered to prove that there was no 
certificate connected to the assessment roll of the Sixth ward for the 

* years IS74 and 1875, and that the only oath annexed thereto 
269 or written thereon in the years 1874 and 1875, was one of 
which the tollowing is a copy: 

We the undersigned do severally depose and swear that we have 
set down in the foregoing assessment roll all the real estate situated 
in the Sixth ward of the city of Albany, according to our best infor- 
mation, and that with the exception of those cases in which the valne 
of such real estate has been changed by reason of proot produced 
before us, we have estimated the value of any such real estate at the 
sums which a majority of the assessors have decided to be a fair 
relative value thereof: and also that the said assessment roll contains 
a true statement of the aggregate amount of the taxable personal 

estate of each and every person named in such roll over and 
270 = above the amount of debts due from such persons respectively, 
and excluding such stocks as are otherwise taxable, and such 
other property as is exempt by law from taxation, as the full sand 

true value thereof, according to our best judgment and belief. 

(Signed ) KDWARD BRENNAN, 
WM. J. WEAVER, 
R. H. WEIR, 
A SNCSSOTS, 
Subseribed and sworn, ete. 
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Plaintiff also offered to prove the law of the State of New York 
requiring an oath or certificate to be annexed to said assessment roll 
substantially differing from the oath which in fact was taken 
271 and annexed. The said evidence relating to such oath was 
offered tor the purpose of showing that there was no valid 
assessment of any property, real or personal, in said Sixth ward in 
said years 1874 and 1875, and that theretore the assessment imposed 
pon, and the taxes collected from, the stockholders of said National 
Albany Exchange Bank, were at a greater rate than was imposed 
upon other moneyed capital in said years. 

This evidence was objected to by detendant’s counsel as not within 
the issue presented by the pleadings, under the stipulation of the 
plaintiff’s attorneys, and which stipulation bears date October 17, 
ISSzZ, and is hereto annexed, marked stipulation No. 2, and such 

objection was sustained and the evidence thus offered excluded, 
272 to which ruling of the court the plaintiff’s counsel duly 
excepted. 

And atterwards the said court rendered its decision in such action, 
of which the following is a copy: 

“ This action having been tried before the court without a jury, a 


jury trial having been waived by a consent in writing signed by the 


respective parties herein, and the proofs and allegations of the respect- 
ive parties having been heard and considered, 1, Alfred C. Coxe, dis- 
trict judge for the said northern district of New York, holding the 
term of said Circuit Court at which such action was tried, do hereby 
tind the tollowing tacts and conclusions of law: 

* Kirst. That the allegation in the amended complaint in regard to 
the citizenship ot the plaintiff, the citizenship and powers and liabili- 
ties of the defendant, the organization and capital of the National 

Albany Exchange Bank, the ownership of the shares of the 
273 capital stock of the National Albany Exchange Bank, the 

assessment of the stockholders in said bank named in said 
complaint by the board of assessors of the city of Albany, the names 
and residences of said stockholders, the collection of taxes from said 
stockholders, and the payment of the same to the county treasurer o1 
the county of Albany, and the demand made by Chauncey I. 
Williams before the commencement of this action of the treasurer of 
the county of Albany, are true as therein set torth. 

* Second. That the allegations in the fourth count of said amended 
complaint, as to the presentation to the said board of assessors by 
said Chauncey P. Williams of the affidavit of his indebtedness, and 

the request by him for a reduction of his assessment on his 
~i4 bank stock, and the refusal of the said board of assessors to 

tnake such reduction, and the application by the said Williams 
tu the Supreme Court of the State of New York tur a writ of manda 
mus, and the subsequent legal proceedings thereon, including the 
decision of the Supreme Court of the United States are true as set 
forth in said fourth count. 

* Third. That the amount collected trom the said Chauncey P. 
Williams and paid to the treasurer of the county of Albany, on the 
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29th day of May, 1876, was $1,409,533, as alleged in said fourth 
count. 

“ Fourth. That the plaintiff las tailed to establish the allegations in 

said complaint that the several assessments therein reterred to 
275 ~=~=were at a greater rate than was assessed upon other moneyed 
capital in the hands of individual citizens of this State. 

Also, | find as a conclusion of law: 

“TT. That the plaintiffis entitled to recover upon the fourth count of 
the amended complaint, 

“TT. That the plaintiff is not entitled to recover upon any other 
count of said amended complaint. 

“TIT. That the plaintiff is entitled to judgment against the defend- 
ant for the sum of tourteen hundred and nine dollars and thirty-three 
cents (31,409.33), with interest from the 29th day of May, 1876, 
amounting at the date hereot to the sum of six hundred and twenty- 

five dollars and ninety seven cents ($8625.97), and amounting 
276 in the whole to the sum of two thousand and thirty-five dollars 

and thirty cents (82,035.30), together with the costs of the 
action accruing subsequent to the order of discontinuance of some of 
the counts herein, which order was granted on the 9th day of Janu 
ary, 18822.” 

* Dated March 2), ISNS}. 
“ (Signed) ALFRED C. COX E.” 


Before the said decision was rendered, the attorneys for the plain 
tifl, pursiant to the practice of the courts of the State of New York, 
submitted a statement in writing of the facts which the plaintitl 
deemed established by the evidence, and of the rulings upon ques: 
tions of law, which he desired the court to make, and the court, 
pursuant to such practice, noted in the margin of the statement se 

submitted the manner in which each proposition was disposed 
7 of. The following is a copy of the statement referred to, and 
of the manner in which the same was disposed of : 


OT 


cos 


Praintive’s Reeursrs to Finp, MADE Pursuant to Secrion 1023 oF 
rie New York Cope or Civic Procepure. 
first. That the allegations of the complaint in regard to) the 
citizenship of the plaintiff, the citizenship and powers and liabilitics 
of the defendant, the organization and capital of the National 
Albany Excharge Bank, the ownership of the shares ot the capital 
steck of the National Albany Exchange Bank, the assessment of the 
stuckholders in the said bank named in said complaint by the Board 
of Assessors of the city of Albany, the names and residences of 
278 said stocknolders, the collection of taxes from said stockholders, 
the payment of the same to the treasurer of the county of 
Albany, and the demand made by Chauncey P. Williams before the 
commencement of thisaction of the treasurer of the county of Albany, 
are true, as therein set forth. : 


] SU find. A. ©. C. 
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Second, That the amounts collected from the said stockholders 
and paid to the treasurer of the county of Albany, and the times when 
thesaid amounts were so paid to said treasurer were as follows, to wit: 

S907.00, paid August 11, 1874. 

S127.84, paid Augnst 11, 1874. 

SL. S68.06, paid May 1, 1875. 

$1,409.53, paid May 27, LS76. 

BLL GO4.75, paid May 1, IS75. 

$8,147.26, paid May 27, 1876. 

I so tind. A.C. C., 


Third. That the sums above named were not paid volun. 
tarily by sata stockholders, but were forcibly collected hy the 
marshal of the city of Albany, ander a warrant issued to said 
marshal by the receiver of taxes of said city, purstiant to a Warrant 
issued to said receiver of taxes by the Board of Supervisors of the 
COUNTY of Albany, by levying Th poni the property of the suid stock 
holders respectively, is alleged In said complaint 


| Ba find. A. ©. (). 


PP 4 
240 


fonrth. That the allegations of the complatnt with reference to 
the assivnments by the respective stockholders of the said bank of 
their claims against the county of Albany, by reason of the matters 
alleved In the said complaint, are true as set forth im said complaint, 
and that the plaintiff, at the time of the commencement ot this 
action, was the owner and helder of all claims and rights of 
280 action against the county of Albany, or against the defendant, 
arising out of the matters alleged and set forth in the said 
complaint. 


[sv find. A.C. C. 


hifth. That the allegations in the fourth count of said complaint 
as to the presentation to the satd board of assessors by said Chauncey 
P. Williams of the affidavit of his indebtedness, and the request by 
him fer a recdnetion oft his ‘issesstinent On his bank stock, and the 
refusal of said beard of assessors to make such reduction, and the 
application of said Williams to the Supreme Court of the State of 
New York for a writ ot mandamus, and the subsequent legal pro 
ceedings thereon, inclading the decision of the Supreme Court of 
the United States are true, as set forth in said fourth count. 

I SO tind. A. (. C. 
2s] Sixth. That there were during the years 1873, 1874 and 

IS75, in the Sixth ward of the city of Albany, the following 

banks and banking associations : 

The Mechanics and Farmers’ Bank. 

The Union National Bank. 

The National Albany Exchange Bank. 

The Merchants’ Nationa! Bank. 


The First National Bank. 
1] 


sige nar Mi ent 
eee 


— me 
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The Albany City National Bank. 
The New York State National Bank. 
The Albany County Bank. 

The National Commercial Bank. 


Iso find. A.C. C. 


Seventh. That all of the above named banks, with the 
Zs2 exception of the Mechanics and Farmers’ Bank and the Albany 
County Bank (which were State banks), were National banks, 
organized under the laws'of the United States, and that there were 
no banks or banking associations during the years aforesaid, in the 
city of Albany, other than the nine banks above mentioned, 
[ SO find. A. < C. - 


highth. That during the said years the assessors of the city of 


Albany assessed the shares of all the said banks and banking associa- 
tions at their par value, deducting from such par value the assessed 
value of the real estate of each bank, without reference to the 
actual value of such shares. 


[ St) find, A. ©. OF 


Ninth. That this mode of ASSESSINENT ol bank stock Wits habitual 
and intentional on the part of said assessors, and by a rule 
OS pre screbe df and udopte d hy said (ISSCSSOTS for themselves. and 
deted upon for many years, nauely, trom 1870 or 1871, to 
and including LSs0, 
[ decline to so find, as I think the statement underscored is hardly 
sustained by the proof, A. C, C. 


Nine-and-a-ha/f. That such mode of assessinent Was not con- 
sented to by the ASSINOrs of the plaintiff, or by the ofticers of the 
National Albany Exchange Bank, but was objected to by said 
offivers, who insisted that it was the duty of the ussessors to asecss 
all property, including bank stock, at its true and actual value. 

ico Ged. A. GU. 


Tenth. That the ‘shares of said banks differed in value, and the 
actual value of shares in said banks, of the par value of S100, was as 
follows : 

Albany County Bank, S100. 
PS{ Union National Bank, SILO. 
National Albany Exchange Bank, $125. 

Albany City National Bank, S160. 

First National Bank, S160, 

New York State National Bank, S170. 

Merchants’ National Bank, $210. 

National Commercial Dank, SZ6ou, 

Mechanies and Farmers’ Bank, S25. 

Except that-in the year L873 the value of shares in the Albany City 
National Bank was 8133. , 

[ so find, subject to correction by defendants of computation, 

te B44) ti 


- 


” 
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Eleventh. That in the year 1873 the aggregate total assess- 
255 ment of real and personal property in said Sixth ward was as 
follows: 


Total assesament, real estate. ...........cccece $7,113, SB0 00 
ee ere nes 3, 304.800 00 
i kn cbwsear $10, 418.630 00 


And of the assessments upon bank stock as follows: 


Mechanics and Farmers’, personal .............. $280, 000 00 
See ND i ee 475,000 00 
National Albany Exchange .............. coke 269 550° 00 

gE Pr 160,000 00 
ee i hve op vckueuc 270,000 OO 

Py Re EE oc ce ce co ccewsene, 475.000) OO 
pf gO Ee 322,000 O00 
Nec, Bl PR EE OPE PE rr ee 200,000 OO 
National Commercial... .. . ones cedesu die 450,000) OO 


S2.901.550 OO 


7 


[ so find, subject to correction by defendants of computation, 
ete. A.C. C. 


Twelfth. That in the year 1874 the aggregate total assessment of 
real and personal property in said Sixth ward was as follows : 

TE I, OE I nia cece cccccenveclk BG, 9831-542 00 

I ns sewer bees 2.863.550 OO 


- 


SO.795, 092 OO 


And the assessment upon bank stock as follows: 


Mechanics and Farmers’, personal ........ S280, 000 O00 
as SE ook ss wee sc ccccees us 995,000 OO 

National Albany Exchange.............. 269 550 00 
I nec ches vceee cue euel 160.000 00 
First National..... ivake«s Dirks ce eeu nue 270. 000 00 
Albany City National ......... ss wie ote wen ee 270,000 00 
New York State National........ pveocuaee ou 522, OVO 00 
pe A a re eee eee eee 200 000 00 


en Ei fi onc kee ones enon 450,000 00 


$2,446,550 00 


ve ~— — tee 


I so tind, subject to correction by detendants of computation 


ete. A.C. C 
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Thirteenth. That in the year 1875, the aggregate total assessment 


b ame) 
of real and personal property in said Sixth ward was as follows : 
Total assessment real estate ..........-... $7, 062, 842 00 
25838 PING wy ve b aon seus cwens cues 2,618, 050 OO 


SY O75>s892 OH 


~- EE ae 
ee cee an ed 


And the assessment upon bank stock as follows: 


Mechanics and l’'armers’, personal. ewer ee SE80.000 00 
a i sg aw ku bu ee 295,000 OO 
National Albany Exchange shea seek ee ee YOO, SSO OO 
i ek eee ee 160, OOO OO 
ee oe cana cu wate ae 2TO,000 O00 
Albany City National . keane wae 2TO.000 OO 
New York State National dhe dh ee seneee | 315,000 °00 
NN io gs ib one one ees eee 200,006 00 
National Commercial! . ee kee a key a ak 270,000 OO 
28 ~0 959.53 90 OO 


[ so find, subject to correction by defendants of computation, 


ete. A. CO. C. 


fhourteenth. That the actual value of the bank stock so assessed 
the year 1878 was as follows : 


Mechanies and Farmers’ Dank. .... 2... a SO3T7.500 00 
OS EEO SS EEE ES EI OO NTE 595,000 00 
National Albany Exchange Bank .............. S44, 550 00 
a eerie Te OS0, OOO OO 
ee ees eee ence ace £50, GOO OO 
Albany City EN EE ee te amass mE TSI 640.000 OO 

ew Tote Cente POG: . . a ccs s ousn ces D667 .000) OO 
Pn) uae © OIE | gk bk 6 hb ok ek 1,250, OOO) OO 

a Pee er rep rr 200, DOO OO 


_ SE ES ey ee 


$5, 294.050 00 


I eo find, subject to computation, ete., by defendants. A.C. C, 


Fifteenth. That the actual value of the bank stock so assessed } 
the year 1874 was as follows 


Mechanies and Farmers’ SO3T7.500 00 


Union National ..... Voc Ge dees Wa PFO O00 OO 
National Albany E xchange. Deu thus eds ee 844.550 00 
i” Cie. capa ace 880, 000 00 
First National. .... pia dcaldlis ie kh ie wate aie 450,000 00° 
Albany City National . yada bean deen ce an 450, OOO OO 


+ 


+. 
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New York State National. .............. $567 000 00 
291 National Commercial. .... .. er ee 1,250,000 OO 
Albany County........ ea 0 eee wee - 200,000 00 


$4-.829.050 00 


oe a cme emer ee nN sae 
ee en oe ee 


[ so find, subject to computation, ete., by the defendants. A. C. C. 


Sixteenth. That the actual value of the bank stock so assessed in 
the vear 1875 was as follows: 


ee Nc weherecenneene K937,500 00 
Se ee wns 00s eek ened 250,000 O00 
meee Se I , cv ccccccccceuns 344.550 OO 
ee I en cenc ccs wswaws 380,000 00 
a BO i cicecces speunawes 450,000 00 
SAPS SUD TOMI BI. og no oc oe cicnicewncs 450,000 00 
peatiemen Gromepaneies Te gg. cnc sw ec ccucns 750,000 O0 
ge ee ee 200,000 00 
292 $3,762,050 00 


a ere ee 
ae ce ee oe a 


I so find, subject to computation and correction, ete., by the detend- 
ants. A.C. C. 


Seventeenth. That the rate or per centage of assessment of bank 
stock, in proportion to actual value, was in the year 1873 as follows : 

Aloany County Bank, 100, 

Union National Bank, 90. 

National Albany Exchange Bank, 80. 

Albany City National Bank, 75. 

First National Bank, 624. 

New York State National Bank, 58. 

Merchants’ National Bank, 47. 

National Commercial Bank, 3s. 

Mechanics and Farmers’ Bank, 35. | 

I so find, subject to correction of computation, ete., by the defend- 
ants. A.C. C. 


Kighteenth. That the rate or per centage of assessment, in 
293 proportion to actual value of the shares of said bank stock, 
was in the years 1874 and 1875 the same as in 1873, except 
that the rate of assessment on the shares of the Albany City National 
Bank was, in the years 1874 and 1575, sixty-two and one-half per 
cent of actual value. 
Iso find. A. C. C. 


Nineteenth. That the average rate of assessment of all personal 
property, including moneyed capital, assuming that personal property 
other than bank stock was assessed at its full value, was as follows: 
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In 1873, fifty-eight per cent; in 1874, fifty-four per cent; in 1575, 
sixty-three per cent. 
I decline to find these as facts proved. A. C. C. 


Twentieth. That the rate of assessinent on the shares of the 
204 = plaintiffs assignors in the National Albany Exchange Bank, 
during each of the years aforesaid, in proportion to actual 
value, was cighty per cent. 
I decline to find this as a fact proved. A.C. C, 


Twenty-first That in said years the rule acted upon by the said 
assessors, in assessing real estate in the city of Albany, including said 
Sixth ward, was to assess it at about forty per cent of the actual 
value thereof. 


iso find. A.C. C. 


T'wenty-second. That in the years aforesaid a large portion of the 
moneyed capital in the Sixth ward ot the city of Albany escaped 
taxation; that there was no way provided by law by which the 

assessors could ascertain the amount of taxable personal prop- 
295 erty except bank stock, as to which there was during said years 

a way provided by law for the assessors to ascertain the amount 
and value thereof, but that the law relating to the assessment and 
taxation of bank stock, enabled the said assessors to ascertain the 
amount thereol, and by whom it was held, and to assess the same for 
taxation, so that no portion thereof could escape taxation. 

I deeline to so find, as not in exact accordance with the proof. A. 
C. ©, 

Conciusions oF Law. 

Kirst. The subject matter of this action is within the jurisdiction 
ot the Cireuit Court of the United States irrespective of any question 
as to the citizenship or residence of the parties. ' 


lL so find. A.C. C, 


Second. The plaintiff is the holder and owner of all claim or 
296 right of action arising from the facts above set forth against 
the defendant herein. 


Iso tind. A.C. C. 


Third. The rule adopted and acted upon by the assessors of assess- 
ing all bank stock at its par or nominal value, irrespective of actual 
value, necessarily resulted in assessing the shares of stock in said 
National Albany Exchange Bank at a greater rate in proportion to 
their actual value than other moneyed capital generally in the hands 
of individual citizens of the State of New York, and was theretore a 
violation of the restriction contained in section 5219 of the Revised 
Statutes of the United States, and was illegal and void. 

I decline to so find. A.C. C. 


IN RS a A ss See aed 
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fourth. That the plaintiff is entitled to recover of the 

defendant: 
The sum of $907.90, with interest from August 11, 1874. 

2. The sum ot $127.84, with interest from August 11, 1874. 

3. The sum of $1,868.06, with interest from May 1, 1875. 

4. The sum of $1,409.93, with interest trom May 29, L876. 

5. The sum of $11,604.75, with interest from May 1, 1875. 

6. The sum of $8,147.26, with interest from May 29, 1876, amount 
ing to the date of this decision to § 

Dated, 1883. 

I decline to so find. A. C. C. 


And afterwards the plaintiff's attorneys duly tiled exceptions 
298 tothe said decision of the court, and to the refusals of the 
court to find the propositions of fact and rulings of law as 
requested, as follows : 
|. The plaintiff excepts to the fourth finding of fact contained 
in the decision of the court, namely, that the plaintiff has tailed to 
establish the allegations of the complaint that the several assess- 
ments therein referred to were at a greater rate than was assessed 
upon other moneyed capital in the hands of individual citizens of 
suid State, for that the court should have found that such allegations 
were established. 


2. The plaintiff excepts to the ruling or conclusion ot the court 
that the plaintiff is not entitled to recover upon any other 
299 = than the fourth count of the said amended complaint. 


3. The plaintiff excepts to the refusal to find as requested 
inthe ninth proposition submitted by plaintiff, that the mode of 
assessment of bank stock adopted by the assessors, was by a rule pre- 
scribed and adopted by said assessors for themselves, and acted upon 
for many years, vamely, from 1870 or IS71 to and including 1580, 


4. The plaintiffexcepts to the refusal by the court to find, in accord 
ance with the nineteenth proposition of tact submitted by plaintiff, 
that the average rate of assessment of all personal property, includ- 
ing moneyed capital, assuming the personal property other than bank 
stock was assessed at its tull value, was as follows: in 1IS73, tifty- 

eight per cent; in 1874, fifty-four per cent; in 1875, sixty- 
300 three per cent. 


5. The plaintiff excepts to the refusal to find in accordance 
with the twentieth proposition submitted by plaintiff, that the 
rate of assessment on the shares of the plaintiffs assignors in the 
National Albany Exchange Bank during each of the years aforesaid, 
in proportion to actual value, was eiglity per cent. 


6. The plaintiff excepts to the retusal of the court to find in accord- 
ance with the twenty-second proposition of fact submitted by plaintiff, 
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on the ground that the proof established the statements contained in 
said twenty-second proposition. 


7. The plaintiff excepts to the refusal of the court to find in accord- 
ance with the third conclusion of law submitted by the plain 
S01 tiff, namely, that the rule adopted and acted upon by the 
assessors necessarily resulted in assessing the shares of stock 
in said National Albany Exchange Bank at a greater rate in propor- 
tion to their actual value than other moneyed capital generally in 
the hands of individual citizens of the State of New York, and was, 
theretore, a violation of the restriction Contained in section 5219 of 
the Revised Statutes of the United States, and was illegal and void, 
8. The plaintiff excepts to the refusal of the court to find that the 
plaintiff was entitled to recover of the defendant, as stated in the 
fourth conclusion of law submitted to the court by the plaintiff, as 
above. 
Before the decision of the court was made in this action, 
602 and within the proper time, defendants’ counsel submitted to 
the court, pursuant to the practice in the State courts of New 
York, a statement in writing of the tacts which defendant’s counsel 
regarded as established by the evidence, and the conclusions of law, 
which defendants’ counsel requested to be made thereon. The court, 
pursuant to the proper practice, noted in the nmeargin of the state 
ment so submitted the manner in which each proposition was dis- 
posed of. . The following is a copy of such statement and of the 
rulings thereon on the maryin., , 
first. That in the spring of 1580, the several stockholders men- 
tioned in the causes of action numbered the eighth and ninth in 
plaintitl’s complaint, assigned to the president of the National 
3803 Albany Exchange Bank, Mr. Chauncey DP. Williams, their 
wight of action against the defendants for the causes alleged 
in said accounts in the complaint; that soon thereatter Mr. Williams, 
who was then and has ever since been a resident of New York State, 
assigned such alleged cause of action, together with alleged causes of 
action In his own and in his wife’s favor, to the plaintiff herein, his 
wife's nephew, who then was and ever since has been a resident of 
Chicago, in the State of Illinois. 


I so find. A.C. C. 


Second. That the causes of action set up in the complaint herein 

were assigned to the plaintiff for the purpose of creating a case 

cognizable under the act of Congress passed Mareh 3, 1S75, 

304 and said plaintiff was improperly or collusively joined tor 
such purpose. 


I decline to so find. A. C. © 


Third. That the amounts collected from the diflerent stockholders 
in the years 1875 and 1876 are correctly set out in the plaintifi’s 
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complaint in the counts nambered eighth and ninth, and in the cases 
of stockholders holding an amount of stock less than fifty shares the 
claim of each of such stockholders amounted at the time of the 
assignment to C. P. Williams, and of Williams to plaintiff, and at 
the commencement of this action to less than S500, and in regard to 
each claim which amounted to less than S500, the assignments of the 
stockholders to the said Williams and of said Williams to 
B05 said plaintiff were made for the purpose of creating as te such 
claims a-case cognizable under the act of Congress passed 
March 3, IS75, and said plaintiff as to such claims was improperly or 
collusively joined for sueh purpose. 
I decline to so find. A.C, ¢ 


fourth. The tollowing statement contains the names of the stoek- 
holders in the vears 1875 and 1IS76 whe owned less than fifty shares 
of stock in said bank, and also a statement of the amount of the 
principal of the claim of each of said stockholders on the days men- 
tioned in the said counts numbered eighth and ninth of plaintiff's 
complaint, when the alleged levy was made, and the total prineipal 
of such claims amounted in the year ISio to S3.408.40. and in the 

year IS76 te BP? VO4.6S, , 

OM [ so find, subject to a correction by plaintiff of computa- 


tion. etc. A. CU. C. 


/ iat or stockholi lers (IRNPRSE df. the i ue nahn ," of mhose share 8 did not 
é 7 titty for cae f Person, me ‘h the “noun pee Se ad and paid 
Alh tny ( aunty Treasure Yr, on or dhout May l. IS76. 


SCHEDULE. 


No. of Tax 
Names of Stockholders shares collected. 
Mary EK. ryt Dib b eee bee eee cee weowee 25 $115 3 
William «J. Bisckall . no eees ese én eee ee 64 57 
Anson *y OE Ee eer he It 46 12 
i ea ee a 46 12 
307 Henry EL. Bulkley rk Ces 6s oe 406 »4) 93 35 
ck cae eee AL 46 12 
Nicholas Clapper ..... “Ee ese cee oa ee 50 Th 
pe OU ee see cates HY i 
PQ a ee alee ee Q2 Yh 
Theodore F. SE os ows eke cause 20 11s Oy 
Aun Darling...... wuss dad ¢ awd cckeG oe 46 12 
Estate William Dixon. adie Chae scawseeaee 1 46 12 
Nn B30 138 37 
ies ee wees tees ceeece ee ae 92 25 
Hester S. Emerson. .... beaee cece ceauke i ae 46 12 
Azuba BD. Veivelild . re D 93, OD 
308 pe er 4 Is 45 
i cue sek ee ] 4 60 
Sarah M. Gardner .......c. at <ene cone yA 9 23 
mth Te GN os i cans 0006 toe seen 2 9 22 


12 


Are ME leach ORY Pig the 2% 


olZ 


Thomas Bb. ees 
Thomas Cumstock .....:... 
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Names of Stockholders. 
Estate of John Grould , 
Kistate of 
Thomas H. Greer...... 
Harriet [lilton 
Charles B. Lansing. .... 
Mary L. ¢ 


Sarah 


Alexander Greer... 


anc @€: 62.4. 28 C60 2 ee eas SS aS eS 
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James McElroy ........ 


B09 Mary Patrick 
Spencer S. DB. 


Nancy L. Peck 
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Henry Oe a 
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Peckham. 


Estate of Mary E. 
Robert C. Pruyn Sues 
Sarah and Agnes Pruyn 
games Moy ....0.: 
Adam Shields. .... 
Elizabeth F. 
310 William G. 
francis Vail 
Margaret Ann Van Loon 
Catharine Van Sechaack. 
John L. 
James ©. Visscher, 
Michael Warren 
Clement Warren. 
Kstate of Jolin T. 
George PD. Wilson 
Abraham F. 
Estate of 


‘ Spoor. 


oll 


List of 


Names of Stockholders. 
Mary E. “oe aa 
William J. Blackhall. 
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SUPERVISORS OF ALBANY COUNTY. 


No. of 
shares. 
ba 

95 


2m 


aw 


10 
95 

| 
15 


EE merimerer raNat aOR Cem nen Mae ane amine 


Tax 
collected. 


$36 
115 
115 

4f) 
115 


4.6 


64 
23 
46 
46 
184 
46 
46 
46 
92 
46 
207 
46 
13 
46 
92 
6% 
46 
46 
46 
23 
46 
be 
138 
Oo 
92 
92 


Of) 
4 


83, 408 


shares did not 
exceed pitty for each Person, math the epmountl collected and pad 
Albany County Treasure ron oF ahout Muy 2), S76. 


No. ot 
shares 


25 
i4 
{() 
10) 
10 
11 
13 
20 


Tax 
collected 
SSv 4) 

46 41 
oo 16 
oo Lb 
oo lb 
36 47 
43 08 
66 32 
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Theodore F. Cornell 
Ann Darling.. 
Sarah Deye rmand 


Gideon D. 
Milo R. Eames 


Azuba G. 


Daniel Hl. Gardner 
Charlotte Gardner... 
Sarah M. Gardner 


Sarah M. Gould ... 


liarriet Hilton 


Caroline M. Lathrop ... 
Charles B. 
Mary L. G 
James McElroy 


ol 


Peter Monteath 
Mary Patrick 


Spencer S. B. Peck .. 
©. Peck | 


lenry 


Naney L. 
Samuel 8. 
Myron KR. 
Robert C. 


Peck 
Peck 


C. Peck 


Pruyn 


Agnes Prayn 


James Roy 


O15 


Eliza k. Spoor. 
Francis Vail . 


Catharine Van ‘Schaac kK. 
James C. Visscher, ex’r 
Thomas E. Van Loon 
Richard Van Rensselaer 
Richard Van Rensselaer, adm 


Richard Van Rensselaer, ex’r. 
Edward Visscher 


John L. Voorhees 
Clement Warren. 
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George P. 


No. of 
shares 


2 


ae 
10 
5 
Lt) 
ot 
4) 
}t) 
th 


Names of Shareholders. 
Estate of William ar Liene. oct twas oe 
Eames. . ie 
i ns babu ks 
eer en 8 
Lansing... sete ee eee eee eee cs : 
ee a ee ee 
PE ee 
po 
Estate of John T. W nde Oo ag nc dees 
Wilson 


Abraham F. Wilsen 
Estate of Abraham Wing... 


Tota! 


Je i ae 


$2,254 6S 


ea ne oe 


o1 


Tax 


collected 


SS2 
33 
16 
*>*> 
ehe? 
Qy 
it 


ee em 


HE) 
Lt 
5S 
lt 
4 
5 
16 
16 
aS 
24 
ou 
OY 
OY 
6 
74 
It 
y) 
3 
5S 
16 
16 
16 
1b 
L6 
64 
16 
16 
16 
22 
16 
te 
16 
74 
16 
AS 
16 
30 
SS 
5S 
73 
16 
o2 
48 
74 
way) 


OC) ad 
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Fifth. The assessors did not at any of the times in question habitu- i 
ally or intentionally, or by any rule prescribed by themselves or by ’ 
anyone whom they were bound to obey, assess the shares of ' 

317 national banks higher in proportion to their actual value than 


other moneyed capital generally. 


[ so find. A.C. ¢ 


Sreth. The method pursued by the assessors in assessing the share- 
holders in national banks during all the period in question in this ~ 
case, Was gener: lly satisfactory to the owners of national bank stock 
in) the city ot Albany with the c xception of Mr. W illiams and SotTne 
few other shareholders in the National Albany Exchange Bank, and 
: suc ‘hh method was pursued by the AS58Css0rs with Whe purpose or inten- 
tion of unduly assessing shares in pational banks, but sitnply because 
it was thought. by the assessors to be a Way that was most 
bis satistactory to the owner of such property and the best 
in itself. | 
| sO tind. A. C. ©. : 


Seventh. It was during the time in question the endeavor and 
intention of the assessors so far as possible to assess all personal prop 
erty that was taxable in the hands of individual citizens in the city 
of Albany, and at its tull value, and they never neglected or refused 
to usSsess suc property at such value, so far as they were able, and 
they never had any intention to permit personal property or moneyed L 
capital in the hi ands of individual citizens to ese: ipe taxation and at its 
tull value. 


H so tind. A. OF C. 


highth. That the moneyed capital in the hands of individual 

319 -*citizens (other than the shares of national banks) which was 

at the time In question assessed in the city of Albany, was 
assessed at its full valne. 


| so) tine, Gia (. ( 


Ninth. That at the time in question the shares of national bank 
stock in the city of Albany (including the shares of the National 
Exchange Bank) were assessed at less than their full value. 


iwfind. AU, VU. 


Tenth. The assessors had jurisdiction in the cases mentioned 
the complaint to make an assessment upon the shareholders in the 
National Albany Exchange Bank by reason of their ownership 
320) of the shares of stock therein, and there is no evidence in this 
case that all the provisions of the state law relating to such 
assessments were not fully and strictly complied with, 


| So fined. A. (. ©. 


kleventh. None ot the assessments mentioned in the complaint was 
ever set aside, 


Il so find. A. C. C. 
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Concrivusion or Law. 


That the whole complaint should be dismissed with the exception 
of the fourth count; the plaintiff being entitled to judgment on the 
tourth count, and the defendants on all the other counts, 


| &i) find. A. ©. U. 


It was stipulated on the trial of this action that either party 
521 may refer upon any argument in this case to any law of the 
State of New York, or to any reported decision of any court 
bearing on the questions at issue without proof, as if the same had 
been duly proved and given in evidence. Accordingly, on the argu- 
ment in said Cirenit Court, the tollowing, among other laws of the 
State of New York, were referred to, and considered in evidence: 
Chapter 86. of the Laws of 1850. 

The provisions of the Revised Statutes of the State of New York, 
relating to the Assessimnent ana taxation of real and personal property, 
and stock in ¢ rporations : Chapter 761 of the Laws of IS866, 

Also the following, among other-reported decisions : 

The People v. The Assessors, 2 Hun, 583. 
5 > Williams v. Weaver, 75 N. Y.. 30. 
Brevoort v. City of Brooklyn, 89 N. Y., 128. 

Van Rensseluer f Witbeck, ro N. y ° Wve 

Hinckley v. Cooper, 22 Hun, 253. 

And because the exceptions, admissions and stipulations made and 
filed in this action du hoot appear of record, this bill oft exceptions 18 
made and settled by the judge who presided at the trial of this aetion, 
and signed on this Pith day of © ‘tober, ISSo, and ordered to be tiled 
in the clerk's otlice of this e@ourt, ty and for the Northern District of 
New York, and to be returned with the record herein upon any writ 
of error that may be issued in this action. 

i. &) ALFRED C. COXE. 

The foregoing bill of exceptions is settled and agreed upon by the 
attorneys of the respective parties, this 26th day of October, 1883. 

HALE & BULKLEY., 
/ la in tit 9 A Hlorneys. 


PECKHAM & ROSSENDALE, 
Defendants’ A tlorneys. 


Indorsed : Bill of exceptions on the part of plaintiff, filed Decem- 
ber 13,1885. W.S. Doolittle, Clers. 


’ 
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Circurr Court or rut Unrrep States, 
Northern District of New York: 
Epwarp N. Sraniey 
ies. 
{ 
THe Boarp oF SUPERVISORS OF THE 
Country oF ALBANY. 
The defendant hereby waives the giving of any security on 
325 the part of the plaintiff for the payment of the costs in the 
Supreme Court payable by plaintiff, and consents that a writ 
of error may be sned ont herein without any bond or undertaking 
so fur us the defendant can waive the same. ‘ 
Dated October 25. S83. 
PECKHAM & ROSENDALE, 
Defendants’ A tlurneys. 


Indorsed: Stipulation waiving plaintiffs giving security for costs, 
ete. Filed December 13, 1883. Wm. 8. Doolittle, Clerk. 
O24 | 


Crrevir Courr or tue Unrrep Srares, 
Northern District of New York: 
Eowarp N. Sraniey } 
> Opinion. 
THe Boarp or Supervisors oF | 
Atpany Counry. 

Marrnew [lace, for plaintiff. 

Rurvs W. Peckuam and Simon W. Rosenpare, tor defendants, 

Coxe, J.—The plaintifl, a citizen of Llineis, seeks to recover cer- 
tain moneys alleged to have been illegally exacted as taxes from 
various shareholders of the National Albany Exchange Bank. The 

demands in suit were first assigned to Mr. C. P. Williams, a 
325 = citizen of this State. Williams thereafter assigned to the 

plaintitl, in circumstances which would probably require a 
dismissal of the suit, pursuant to the fifth section of the act of March 
8, 1875, were it not for the fact that the court had jurisdiction prior 
to and irrespective of the assignment. 

That the plaintiff's immediate assignor might have maintained this 
action, because the controversy is one arising * under the laws of the 
United States.” was directly decided on the tormer trial, and is res 
adjudicata iv this court. | 

The assignment was not made forthe purpose of “ creating a case ” 
within the jurisdiction of the court, for such a case was already in 

existence. 
326 As the court must, in any event, retain Jurisdiction, an inquiry 
into the relations existing between the plaintiffand his assignor 
van lead to no tangible result. 
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Where aparty who is entitled to sue in the Federal courts, trans- 
ters his cause of action to another who has the same right, of what 
moment is it that the transter was-for an inadequate consideration, or 
was wholly without consideration, so long as the legal title is 
transferred. 

The detendant has no reasonable ground tor complaint; and the 
court, for whose advantage the statute was framed, has not been 
imposed upon or burdened with an improper or collusive controversy. 

Regarding the other point that the court cannot retain juris- 
327 = diction where the amounts assigned were less than $500, 
there is more doubt. 

The assignments were made without any other consideration than 
that contained in the agreement, viz.: the assignee was to bring 
suit, pay all expenses, and, in case of recovery, account for halt of the 
net proceeds. 

It is very certain that a shareholder whose claim against the 
detendants amounted to less than S500, could net maintain an action 
in this court. It would also seem clear that Mr. Williaims was not 
prohibited trom making a Jona fide purchase of all the claims. 
Being the absolute owner of all he could institute suit In this court 

for the whole amount. 
328 “The matter in dispute” would then be the property of one 
man. 

In other words if a party is the honest owner of a claim which 
he is entitled to enforce in the Federal courts, his right should not 
be defeated by proof that the claim was at one time composed of 
several separate and distinct Items of less than S500 each. 

It would be otherwise if the amounts were transferred 

329 solely to make a case, such a transaction would come within the 

inhibition of the act of IS75, and the ruie as laid down in 
Williams v. Nottawa. 

But the proof being clear that betore a single shareholder assigned, 
Mr. Williams was the owner of a claim suflicient in amount to give 
the court jurisdiction, it can hardly be said that the transters were 
collusively or improperly made. 

In view of the conclusion reached upon the merits in tavor of the 
defendants, the toregoing considerations are, perhaps, unnecessary, 
but it is thought that every question should be passed upon in order 
that the case, should it again reach the Supreme Court, may there be 

finally disposed of. 
330 Upon the merits, the main question which presents itself, is 
the following: Did the assessors, in the language of the 
Supreme Court, “habitually and intentionally, or by some rule pre- 
scribed by themselves, or by some one whom they were bound to 
obey, assess the shares of the national banks higher in proportion to 
their actual value than other moneyed capital generally ¢” 

The amended complaint contains a broad allegation designed to 
meet the suppositive case suggested by the Supreme Court. 

As originally drawn, however, the averment was, in substance, 
that the assessment was at a greater rate than that imposed upon the 
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shares of a local State bank and other moneyed capital in the hands 
of individuals. Regarding this allegation, the Supreme Court 


o31 says: “ We have, however, much difficulty in finding a valid 
ground of recovery in this statement * * * We are quite 


clear that the shares of the plaintiff are not relieved trom taxation 
because a single bank of the State has been favored by mistake or by 
intention. For errors ot this kind the statutes of New York pro- 
vide the correction, which should be taken in time, and we should 
be very reluctant to hold that, when it has been shown that a single 
bank or a single individual has been taxed jess than he should be, all 
other taxes, however just, are thereby invalidated.” 

Do the proofs in this case show more? Does not the language 
just quoted apply with vreat force and directness to the present 

status of the case / 
o02 The evidence shows that in the years 1875, IS74 and 1875, 
there were in Albany seven National and two State banks, the 
Albany County and the Mechanies and Farmers’. 

All of the nine banks were located in the Sixth Ward of that city. 
The stock of each was assessed at par. 

There were then no “individual bankers’ within the meaning of 
the law, in the city. There was no evidence of other moneyed 
capital, disconnected from personal property in the said ward. The 
assessors denied that there was ever any intent to assess national 
bank shares ata higher rate than other moneyed capital, and that 
any rule having such a result in view was ever prescribed or tollowed. 

They further assert that the assessment at par Was satistactory 
333 to all the banks except the Exchange Bank, and to the share- 
* holders generally, except Mr. Williams and a few others. It 
is contended onl behalf ot the plaintifl that, because other bank stock 
ras worth more than that of the Exchange Bank, the latter was, 
within the meaning of the act of Congress, assessed at ‘a greater 
rate” than other moneyed capital. 
The plaintiff submits various statements and estimates, 
S34 from which it appears that the rate of assessment of the 
shares ot the Exchange Bank, in) proportion to their actnal 
value, was seventy-seven per cent, and of the two State banks 100 
per cent and thirty-five per cent respectively ; one State bank being 
assessed at a less and the other at a yvreater rate. All of the national 
banks were assessed at a less rate than one of the State banks — the 
Albany County Bank, and ata greater rate than the other — the 
Mechanies and Farmers’ Bank. 

The assessment of bank shares at par is, in the circumstances 
developed here, not only unequal and inequitable, but unnecessary 
and indefensible. And yet, even though a more perfect system were 

devised, it would be impossible to maintain it long if the con- 
335 tention of the plaintiff is correct. Where the shares have no 
market value—there being no sales; where bank officials, 
who have the best means of observation, are reticent: where intelli- 
gent men differ widely in their estimates, how are the taxing officers 
to ascertain the true, the actual, the exact value of bank stock ? 
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Even though sales are numerous and open, no safe criterion is 
turnished. 

A recent instance is recalled where the shares of a national bank 
were eagerly purchased at 175, though at the time the bank was 


— 


insolvent, its failure occurring but a few weeks later. But the 
inevitable deduction from the argument of the plaintiff would seem 

to be that if the S\ stern Is linperiect, if it results in placing a 
bo higher tax, even though the difference be infinitesimal, pot 

his shares than thprort the shares of a few other stockholders, 
State and National, the rule which produces this result is radically 
Vicious, an intraction of the act Congress, and void, everywhere, and 
at all times. 

li this be true, taxation of national bank shares must cease, for 
there must always be a system of assessment, and it must be fallible 
and tull of impertections. It is thought that the law does not require 
such absolute accuracy. 

If there are hardships, do they not fall on State and national 
banks alike: if errors are to be corrected, should it not be done in 
the manner pointed out by the State statates; or if relief is there 
retused, by the selection of better and more competent men to act as 
assessors / 

Atter the budgets have been made up and the taxes levied 
337 and paid, it is too late to take advantage of what, in its legal 
aspect, is little more than a mistake of judgment on the part 

of officers charged with judicial functions. 

This would seem to be so in any case, and especially where it is 
sought to recover, not the excess alleged to be illegal, but the whole 
amount of the tax. 

It-was the intention of Congress to prevent the State by hostile 
legislation, and the taxing officérs by a hostile rule, from diseriminat 
ing against national banks. 

But was the law intended to apply where all bank shares, State 
and national, are placed on a common level? It is thought not. 
While the administration of the law depends upon human ageney, 
there necessarily must be imperfections and unjust discriminations. 

Assessments are made by men residing in different localities and 
entertaining opinions regarding property totally at variance with 
each other. While this is so —and it must be so always — it will 

be found iinpossible to devise a system of taxation which is 
338 absolutely equitable and fair, which is entirely tree from par- 
tialities and mistakes. 

To use the language ot Mr. Justice Miller in the State railroad tax 
cases: “ Pertect equality and perteci uniformity of taxation as regards 
individuals or corporations, orthe ditterent classes of property subject 
to taxation, is a dream unrealized. * * * But the most complete 
system which can be devised must, when we consider the immense 
variety of subjects which it necessarily embraces, be lmpertect * 
must inevitably partake largely of the lmpertection of human nature, 
and of the evidence on which human judgment is founded.” 

No authority has been cited, and it is thought none can be found, 
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where a recovery has been had upon facts at all approximating those 
developed here. There isnot proof sufficient to induce the 
339 = court to say that the assessment was made pursuant to a uni- 
form rule deliberately adopted by the assessors for the purpose 
of discriminating against the shares of national banks, there is no 
proof which would justify a conclusion that the taxing officers habit- 
ually and intentionally, or by an obligatory and potential rule assessed 
the shares in question higher in proportion to their ac'ual value than 
other moneyed capital venerally. — 
It follows, therefore, that the plaintiff is entitled to judgment on 
the fourth count, and the defendants on all the other counts. 


340 Unirep States Crirceurr Court, 
Northern District of New York: 
Kpwarp N. Sraniey 
; | 
Tut Boarp oF SUPERVISORS OF THE | 
Country oF ALBANY. 

Mandate of Supreme Court. 

Amended complaint. 

Order of discontinuance as to certain counts, 

Decision. 

Judgement. 

Original complaint, first count. 

Amended answer and stipulation. 

Stipulation No, 2. 

Stipulation No. 3. 
541 Bill of exceptions. 
Waiver ot security. 

Assignment of errors. 

Opinion of Circuit Judge. 

[t is hereby stipulated and agreed that the foregoing papers on file 
in the office of the Clerk of the Cireuit Court at Utiea, be deemed 
and eonsidered as the full and complete record in the above entitled 
action, and that copies of the same may be returned and certified ss 

’ a correct transcript of such record, to the Supreme Court of the 
United States, with the writs of error, and citation herein. 
Dated December l7, ISS3, 


PECKHAM & ROSENDALE, . 
Attorneys for Defendants in Error. 
HALE & BULKLEY, 
Attorneys for Plaintiff. 


d42 Indorsed : Stipulation tiled December 19, 1883. 
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Unirep Srares oF AMERICA, 88. ; 

The President of the United States, to the Jndges of the Circuit 
Court of the United States, for the Northern District of New York. 
greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Cirenit Court of the 
United States, in and tor the Northern District of New York. before 


you, between Edward N. Stanley, plaintiff, and the Board of Super- 


visors of the.county of Albany, defendants, manifest error hath inter- 
vened, to the great damage of the said Kdward N. Stanley, as by his 
complaint appears. Now, therefore, we being willing that full and 
speedy justice be done the said Edward N. Stanley, and that the 
error, if any hath been committed, should be duly corrected, do COtll- 
mand you if judgment be therein given, that you send the record 

thereot and proceedings afore “sald, dis tine tly and ope nly unde ‘Tr 
ot your se “al, with all things conce ring the same, to the Supre me 

Court of the United States, tovethe rr with this writ, so that 
you may have the same at Washiogton, on the second Monday in 
October, one thousand eight hundred and eighty-four, in’ the said 
Supreme Court, to be then and there held, that the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
he done. 

Witness, the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 27th day of October, in 
the year of our Lord, 1883. | 

ik. &.) ww 


Allowed by ie 
ALFRED ©. COXE. 


DOOLITTLE, Clerk. 


344. Indorsed: United States Supreme Court, Edward N. Stanley 

against the roard of Supervisors of the county oft Albany. 
Writ of Error. Matthew Hale, attorney for plaintiff, Albany, N. Y. 
Due service ofa COPY ot the within writ admitted, December 12, 
1883. Peckham & Rosendale, attorneys for detendants. Cireuit 
Court of United States, Northern Distriet of New York. Filed 
December 13, 1883. Wim. 8S. Doolittle, Clerk. 


Unrrep Sratres oF AMERICA 
To the Board of Supervisors of the county of Albany, greeting: 
You are hereby cited and admonished to be and appear at a 
O45 Supreme Court of the lL nited Stutes, to be holden ut W ash- 
ington, on the second Monday ot October, 1884, pursuant to 
a writ of error filed in the Clerk’s oftice of the Circuit Court ot the 
['nited States for the Northern District of New York, wherein 
Edward N. Stanley is plaintiff in error, and you are defendants in 
error, to show cause, if any there be, why the judgment in the said 
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writ of error mentioned, should not be corrected, and speedy justice 
should not be done to the parties in that behalf. 

Witness, the Ilonorable Morrison R. Waite, Chief Justice ot the 
said Supreme Court of the United States, this 27th day of October, 
1883 


ALFRED C. COXE. 


Indorsed: United States Supreme Court, Kdward N. Stanley 

against The Board ot Supervisors of the county of Albany, 

jb46 Citation. Matthew Hale, attorney tor plaintiff, Albany, N.Y. 

Due service of a copy of the within citation admitted Decem- 

ber 12, 1883.) Peckham & Rosendale, attorneys for plaintiff. United 

States Circuit Court, 7” wthern Distriet of New York. Filed Deceim- 
ber 13, 1883. Wan.-S. Doolittle, Clerk. 


Usrrep Srares or AMERICA, 
Hort rh District of Ni in York . ‘ 

[, William S. Doolittle, Clerk of the Cirenit Court of the United 
States of America. for wy Northern District of, New York, in the 
Second Cirenit, do hereby certity that the foregoing )) Mires, folioed 
from one to 346. inclusive, contain a true, full and complete - tran- 
script of the record and proceedings had in said court in the case of 

Kdward N, Stanlev v. The Board of Supers isors of the county 
347 of Albany, as the same has beer stipulated by and between 

the attorneys tor the respective parties thereto, as hereinbetore 
set out. 

[n testimony whereof, I have set my hand and caused the seal of 
the said court to be hereunto affixed, at the city of Utiea, in said 
Northern District of New York, this Bist. dav ot Deeember, in the 
year of our Lord one thousand eight hundred and eighty-three, and 
of the*inde pendence of the United States the one hundred and eighth. 


he) W. S. DOOLITTLE, Clerk. 


Supreme Covurr or tik Untrrep States: 


Epwarp N. Sranuty. Plaintitk in 


Error, 8. Assignment of I POr8 of 

Tue Boarp or Supervisors oF rue / Oetober Term, in the year 
Counry oF ALBANY, Detendants in | of Our Lord, 1SS4. 
Krror. | 


Afterwards, to wit.: on the second Monday in October, in 

B45 this same term, betore the Justices of the Supreme Court of 

the United States, at the Capitol In the city of Washington, 

came the said Edward N. Stanley, by Matthew Hale, his attorney, 

and says that in the record and proceedings atoresaid there is manifest 
error, In this, to wit.: 


The court erred in deciding that the plaintiff failed to establish 
the allegations in the complaint, that the several assessments therein 
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referred to Were at a greater rate than Was assessed upon other non- 
eyed capital in the hands of individual citizens of the State of New 
York. 
2. The court erred in deciding that the plaintiff was not entitled 
to recover poh any other count of the amended complaint 
than the f surth. 


3. The court erred it fusing to find in pursuance of the 
ninth request made by plaintiff, that the mode of assessment adopted 
by the assessors of the city of int in assessing bank stock was 
habitual and intentional on the part of said assessors, and by a rule 
prescribed and adopted by sald 3 essors tor t hie selves, and acted 
Upper for Many years, namely, ca) Isi0 to Is7l, to and including 


PSs). 


t. The court erred in refusing to find in pursnance of plaintiff's 
nineteenth request, that the average rate of asse sstnent of all per- 
sorial property, Including moneved ¢ iy) its il. assum! ne that personal 

poowerty other than bank stock was asses-ed at its full value, 
B50 was, in [S73 . fifty eight per cent; in S74, fitty-tour per cent ; 
in Ist, sixty-thr “percent of its actual value. 


The court erred in refusing to find in pursuance of plaintiff's 
twentieth retest that ¢! ‘ute tf ussessment on the shares of the 
plaintiff's assignors in the National Albany Exchange Bank during 
Cac hy of sald years 1) proportion bo ner il value Wiis elghty per cent. 

G The. court erred in retusing to tind in pursuance of plaintiff's 
twenty second request, th it in the vears afores uid ‘4 large portion oft 
‘ity of Albany ese aped 
tuxation: tliat there Wis No Wit) sounbiad by aw by which the 
HSSSECSSOrs eoutd ascertain the amount of taxa ble personal property, 

except bank stock, as to which there was during said years a 


351 WHv provided by law tor the assessors to ascertain the amount 


the moneved capital in the Sixth war t the « 


] 
he 


and value thereof, but that he law relating to the assess- 
rent and tuxation of Darn k Toe! enabled the sald assessors to 
ascertain the amount thereof, and by whom it was held, and to 
assess the same tor taxation, so that ne portion thereot could escape 
taxation. 


The court erred in refusing to find and decide in pursuance of 
the third conclusion of law submitted by plaintiff, that the rule 
adopted and acted upon by the assessors of assessing all bank stock 
at its par or nominal value, irrespective actual value, necessarily 
resulted in assessing the shar ‘+k in said National Albany 
Exchange Bank at a greater rate in proportion to their actual value 

than other moneved capil i venerally in the hands of individ- 
302 nal citizens of the State of New York, and was theretore Aa 

violation of the restriction contained in seetion 5219 of the 
Revised Statutes of the United States, and was illegal and void. 
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8. The court erred in refusing to find that the plaintiff was enti- 
tled to recover the several sums demanded in the amended complaint, 
with interest as therein claimed. 


9. The court erred in finding and deciding in pursuance of defend- 
ants fifth request, that the assessors did not at any of the times in 
question habitually or intentionally, or- by any rule prescribed by 
themselves, or by any one whom they were bound to obey, assess the 
shares of national banks higher in) proportion to their actual valne 
than other moneyed capital generally. 


+> «> 


doo 10. The court erred in deciding in pursuance of defendant’s 

sixth regnest, that the method pursued by the assessors, In 
assessing the shareholders of national banks during all the period in 
question, was generally satisfactory to the owners of national bank 
stock in the city of Albany, with the exceptions mentioned in said 
request, and in finding and deciding that such method was purrued 
by said assessors with no purpose or intention of unduly assessing 
shares in national banks. 


11. The court erred in finding and deciding in pursuance 
354 of defendants’ seventh request, that it was during the time in 
question the endeavor and intention of the assessors, so tar as 
possible, to assess all personal property that was taxable in the hands 
of individual citizens in the city of Albany, and at its full value, and 
that they never neglected or retused to assess such property at such 
value so far as they were able, and that they never had any inten- 
tion to permit personal property or moneyed capital in the hands 
of individual citizens to escape taxation, and at its fuli share. 
* 


12. The court erred in finding and deciding in pursuance. of 
defendants’ eighth request, that the moneyed capital in the hands of 
individual citizens other than the shares of national banks which 
Was at the time in question assessed in the city of Albany, was 
assessed at its full value. 


13. The couft erred in finding in pursuance of the tenth 

3855 request of defendants, that the defendants had jurisdiction in 

the cases mentioned in the complaint to make the assessment 

upon the shareholders in the National Albany Exchange Bank, by 

reason of their ownership of the shares of stock therein, and in 

finding that there was no evidence in the case that all the provisions 

of the State law relating to said assessments were not tully and 
strictly complied with. 


14. The court erred in deciding in pursuance of defendants’ 
request that the whole complaint should be dismissed with the 
exception of the fourth count, and that the defendants were entitled 
to judgment on all the counts except the fourth count. 


’ 8 
» 
d-~ 
y 
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‘ 


SEE 
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15. The court erred, in that it did not hold and decide that the 
mode of assessment adopted and practiced by the said 
4 356 assessors in assessing the assignors of the plaintiff upon their 
shares of stock reterred to in the complaint was unauthorized 
hn by any law of the United States, or of the State of New York, and 
that theretore the said assessors had no jurisdiction to make said 
i. assessinent, and the same was illegal and void. 
And said Edward N. Stanley prays that the judgment aforesaid, 
-- or so much thereof as is adverse to the said Edward N. Stanley may 
be reversed, annulled, and altogether held tor naught, and that he 
may be restored to all things which he hath lost by reason of the 
said judgment. 
MATTHEW HALE, 
A ttorney for Plaintiff un Lrror, Albany, NV. ) 


ee _ 


[ndorsed : Supreme Court of the United States. Edward N. Stan- 

ley, plaintiff in error, against The Board of Supervisors of the County 
of Albany, defendant in error. Assignment of errors of October 

Term, 1884. Matthew Ilale, attorney tor plaintiff in error, 25 

4 North Pearl Street, Albany, N.Y. Due and personal service of a 
copy of the within assignment of errors admitted this 12th day of 
December, 1883. Peckham & Rosendale, attorney= for detendant in 

error. 


Oe ed Led 
cei cepeenareeensoceeemnanenranane 


Supreme Court or tHe Unrrep Srates: 
Epwarp N. Sranrey, Plaintiff in 


| 
Krror. US. 
Tue Boarp or Surervisors or tur + SJoiuder in Error. 
Country oF ALBANY, Defendauts in | 
, Error. | 


And atterward, to wit.: on the second Monday of October, in the 
year 1584, the said defendants in error, by Rutus W. Peckham, their 
attorney, treely come into court, and say that there is no error in the 
record or proceedings aforesaid, or in the giving of judgment afore- 
said, and they pray that the said Supreme Court of judicature before 
the justice thereof how here, may proceed to examine iis well the 
record and proceedings aforesaid as the matters aforesaid above 
assigned tor error, and that the judgment aforesaid, in form aforesaid 
given, may be in all things affirmed. 

RUFUS W. PECKITAM, 


558 Attorney for Defe ndants in Error. 


Indorsed: Supreme Court of the United States. Edward N. 
Stanley, plaintiff in error, against The Board of Supervisors of the 
county of Albany, defendants in error. -Joinder in error. Rutus 
W. Peckham, attorney for defendants in error, Albany, N. Y. 
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UNITED STATES SUPREME COURT. 


OCTOBER TERM, 133836. 


KDWARD N. STANLEY, Pratnrier ws Error, 
agaist 
THE BOARD OF SUPERVISORS OF THE COUNTY 
OF ALBANY, Derenpanr tin Error. 
No. 387. 


CHAUNCEY P. WILLIAMS, PLAINTIFF IN Error, 
aga inat 


THE BOARD OF SUPERVISORS OF THE COUNTY 
OF ALBANY, DEFENDANT IN ERROR. 


MOTION TO ADVANCE CASES FOR ARGUMENT. 


MATTHEW HALE, _ 
Attorney for Plantif in Error, Albany, N. Y¥ 


S. W. ROSSENDALE, 
Attorney for Defendant in Error, Albany, eae 


UNITED STATES SUPREME COURT. 
(Number 1,238, January, 1884.) 


EDWARD N. STANLEY, 
Plaintiff in Error, | 


re 


Calendar Number. 
- (October Term, 1886.) 
THE BOARD OF SUPERVISORS OF 999. 
THE COUNTY OF ALBANY, 
Defendant in Error. | 


aqst. 


UNITED STATES SUPREME COURT. 


(Number 1,084, October, 1884.) 


CHAUNCEY P. WILLIAMS 


Plaintifl.in Error, | a 
( alendar A umber. 


(October Term, 1886.) 
THE BOARD OF SUPERVISORS OF 287 


THE COUNTY OF ALBANY, 
Defendant in Error. 


aqst, 


And now comes Simon W. Rosendale. of Albany, in the 
State ot New York, one ot the attornevs of and for the 
defendant in error in, above entitied action, and upon an 
affidavit hereto annexed, moves this court. that the above 


ce ; 
entitied causes be advanced and set down for argument. not 


Y ? ’ 7 T : 
together, nor together With, Out senarate!|v [rom the case ol 


the Mercantile National Bank of the Citv of New York 
v. the City of New York (which has been already set 
down by this court for the tirst day, or an early day, after 
the February recess), and immediately preceding or suc- 
ceeding the argument and hearing of said case, or be 
advanced, so as to be heard immediately preceding or 
succeeding the hearing and argument and before the decision 


ae 


‘) 


_ 


of said case, upon the erounds and for the reasons in said 
afliday it contained and sel forth. 
4 SIMON W. ROSENDALE, 
Attorney for ia} fendantk aT krror, Albany, N. gi 


ALBANY, Jun uUuLry, 1837. 


IN THE UNITED STATES SUPREME COURT. 


EpWARD N. STANLEY, ! 
Plaintit! in Error, 


aqst 


(October Term, 1886.) 


| 
| Calendar. 
No. 222. 


5, THE BOARD OF SUPERVISORS OF 
THE COUNTY OF ALBANY, 
Defendant in Krror. | 


UNITED STATES SUPREME COURT. 


CHoauncey P. WILLIAMS, 


Plaintiff! in Error, 
( ‘alendar. 


adsl, ry? ~ A 
he ii . (October Ti rm, 1886.) 
THe BOARD OF SUPERVISORS OF | Vo. 387 
6 rue COUNTY OF ALBANY, 


. . . ; 
Defendant in Error. | 


STATE OF NEW YORK. 


NORTHERN DISTRICT. 


a a 
Ciry AND County OF ALBANY, } 
‘. \ 7 » Vs } , i 7 ae “i } : a ‘ . 
Simon W. Rosendale, of said eity and eounty of Albany, 
being ‘SL 4 VY sWo kCPOse i and = “ith : | ain one of the 
attorneys and counsel for the Board of Supervisors of the 


county of Albany, the defendant in error, in each of above 


— ; 
7 entitled actions, 


These cases are on the ealendar of the present Term of 


this court. The Stanley case is, as I am informed ‘and 
believe, number 222, and the Williams case, number 387. 


“> 
> 


The matters involved in these cases have been once before 
in, and have been adjudicated, by this court on the 
merits, viz.: the case of Stanley against the Board of Super. 
visors of Albany county, which is reported in 105 United 
States Reports at page 305 (to which I hereby refer), and 
which are the same parties as the first above named case. 
The court reversed a verdict which plaintiff in error had 
obtained below. 

A supplemental decision or opinion was rendered or deliv- 
ered in said case, to be found at 105 United States Reports, 
at page 316, to which I hereby refer. 

Pursuant to this supplemental decision or opinion, the 
plaintiff in error, Stanley, amended his complaint. 


STANLEY 
agat. 
THE BOARD OF SUPERVISORS. 


ee ence _— nw 


In this action the claim and ground of recovery now is, 
that the assessment of said bank shares were illegal, in that 
the assessors of the city of Albany did intentionally, by a 
rule prescribed by themselves, assess or assume to assess the 
shares of stock in‘said National Albany Exchange bank, at 
a greater rate it roportion to thelr actual value, than other 
moneved Capital reneraiiv in tue hands ol] individual eitizens 
of the State of New York. 

The amount of plaintitl’s claim now, with interest, is about 
the sum Of Lo) \ HOuUsAnGa dollars, 

The Cireuit Court gave judgment for defendant, excepting 


. . ‘ - ' ‘ 1 A 2 
Oo the cialim Ior taxes Paiet DY ( wine e \ | : \\ lLiilams, 
‘ ‘ 


as 1 
. ’ — - Tt: ‘ ry hy 1% ; " ] ‘ m 2 . ‘ y° 
qr (>, Dibihitiil S assSiVhors, Wid aed made a Ccialin jt] 
‘ } . , . j : ’ . ; 
deduction ot bis debts trom the armount assess ed against his 


’ 


bank shares. This claim was contained in the fourth count 
of the complaint on which judgment was awarded for the 
plaintiff, and as to all the rest there was judgment for 
defendant. ‘The action was decided by Judge Coxe in March, 


1883, and is reported in the 15th Federal Reporter at page 485. 


.* 


‘= 


10 


WILLIAMS 


agqst, 


12 THE BOARD OF SUPERVISORS. 


; 
nd 
y 


The plaintiff Stanley, above mentioned, having discon- 
tinued as to certain counts of the complaint, the ‘plaintiff 
Williams began this action to recover the amounts and 
sums in the counts in the complaint as to which the 
Stanley action had been discontinued, and in the complaint 
in this action he set forth the same grounds, but added new 
crounds and allegations, as to irregularities in the making of 
the assessment, and as to the oath of the assessors. 

» The amount claimed in this action is about thirty-eight 

thousand dollars. 

The defense here is the same as in the Stanley case, and 
the further defense that a statute was passed by the Legisla- 
ture of the State of New York, validating said assessments, 
and covering the alleged irregularities, 

The case was tried before Judge Wallace, without a jury, 
who decided the case in favor of defendant. Judge Wallace 
«wrote an opinion which is reported in 21 Federal Reporter, 

page 99. 

14 Both of the above entitled cases are brought to recover 
from the county of Albany, taxes colleeted by it, for taxation 
of National Bank shares, and the plaintiffs claim that the 
assessment was illegal because made ata higher rate than 
other moneyed capital. 

This application to advance these causes for argument is : 

First. That (it has) they have been once adjudicated on 
the merits. 

Second. That a cause which involves a similar question has 
been advanced by this court, viz.: _The Mercantile National 

15 Bank of the City of New York against the City of New 
York, which was advanced and _ is set down for argument as 
deponent is informed and believes, for the first, or an early, 
day, after the February recess in 1887. 


ae at ao 
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| ental 
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Deponent therefore makes application that these causes 
may be advanced and set down for argument, not together» 
nor together with, but separately from, the case of the 16 
Mercantile National Bank of the City of New York aforesaid, 
and immediately preceding or succeeding the said case; or 
be advanced so as to be heard immediatety preceding or 
succeeding, and before the decision of said case. 


SIMON W. ROSENDALE. 
Sworn to before me this 11th 
day of January, 1887. 


ALBERT HESSBERG, 17 
[L. s. | Notary Public, Albany County, N. Y. 


18 


yA) 


6 


UNITED STATES SUPREME COURT. 


EpWARD N. STANLEY, 
Plaintiff in Error, 


No. 222. 


tT 


aqet. 
THe BOARD OF SUPERVISORS OF THE 
COUNTY OF ALBANY. 


a Ee SO 


CHAUNCEY P. WILLIAMS, | 
Plaintitt in Error, 
Ast. 


THE SAME. 


The plaintiffs in error in the above causes, by Matthew 
Hale, their attorney and counsel therein, come and say that 
the above causes involve questions separate and distinct 
from those involved in the ease of the Mereantile National 
Bank v. the City of New York, although they to some extent 
involve the questions which are understood to arise in the 
said Mercantile National Banks Cuse , and that the second 
above named cause (number 387) while it involves the same 
questions as the first above named cause (number 222) also 
presents, other and additional questions; and that therefore 
the said two causes cannot properly in the judgment of said 
counsel be argued together; but that two distinct arguments 
will be required therein. ‘The plaintiffs in error therefore, 
while they do not object to the advancement of the said 
Causes as asked for by the counsel, for the defendant in error, 
Insist that the same should be argued each as a separate and 
distinet cause, 

Dated -/u (ary, 12, 1887. 

MATTHEW HALE. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 183386. 


No. 222 


HATTIE E. STANLEY, Execurrix, ere., PLainrive in Error. 
“ves, 
THE BOARD OF SUPERVISORS OF THE COUNTY OF 
ALBANY. 


BRIEF OF PLAINTIFF IN: ERROR. 


en A RR ea a sen os 


MATTHEW ILALE, 
Attorney and of Counsel Jor Plaintiff’ in Error, 


SUPREME COURT OF THE UNITED STATES. 
| OCTOBER |1ERM, 1886 


ao. 277 
HATTIE EK. STANLEY. Execureix. erc.. Pratnrer ow Error. 


THE BOARD OF SUPERVISORS OF TITE COUNTY OF 
ALBANY 


BRIEF OF PLAINTIFF IN ERROR 


MATTHEW HALE, 


Altorve yand of Connsel for Plaintiff in Error. 


SUPREME COURT OF THE UNITED STATES, 


HATTIE E. STANLEY, as Execurrix or true Last Wirt anp 


Testament oF EDWARD N. STANLEY, Deceasen, 
Plaintiff an bi ror. 


Atv AINS 1 


THE BOARD OF SUPERVISORS OF THE COUNTY OF 
ALBANY. 


BRIEF OF PLAINTIFF IN: ERROR. 


. . : ° . . + 
In error to the (“reuit Court OF th / nited Slates for the 


Northe thi District of New Dork. 


STATEMENT 
This action was brought by Edward N. Stanley, a citizen of the 
State of [linois, as assignee of certain stockholders of the National 
Albany Exchange Bank, to recover back certain taxes alleged to 
have been wrongfully collected from them upon their shares in 
said bank during the vears 1874 to IS7%, both inclusive, and paid 


Inte the treasury of the COUTTS of Albany. 


ry} e- ~~ — acneatate + «4 ‘ —— te T) — . rine 
The original COM Paine Contains Verve Counts, nme TPfst coun 
, ; 1) +} ‘inet Baa emnnyt - tha’, cord at | I Bt. ft 
Is cOntTaAIneGd In the perinced Pahscripry 2 Mm Tecord At lOllos > 7 
. 4 Y . ’ 
= | | ed other folltits eXCeDi | a iar Irti e Were = lips? intially 
. . i} i . . 
| j . > . i | ; j | 
the same as the first, except as fo the nates of the stockholders 
, ] } . ; , , . " ] 
ane The amounts ussessead ahd coli etl Phe fourth count has not 
been amended, but is in the am f Colnpiaint identical with the 
fourth eount of the original ‘OTP a nt Phe grounds on Which a 
recovery Was claimed in the ofiyitiai ¢ Lipeia nt Were therein stuted 


in each count except the fourth, as follows: 


the said act of the Leyisiature of the State of New Y ork, Chapter 
761 ot the Laws-of 1866, was and is in conflict with the pros Ishotis 
it the laws of the United States, and Cspeciahny in conti 


provision of the laws of the United States that taxation by State 


And this plaintifi further says upon information and beltet, that 


“ ith) the 


4 


anthority 7) | shares of stock in banking associations, Ine porated 
under the act of Congress above mentioned, shall not be ata greater 
rate than is assessed pon other moneyed capital in the hands of 
individual citizens of such State, for the reason, among others, that 
the said act of the Leyislature of the State of New York does not 
permit-the debts owing by the owners of such bank stock to be 
deducted from the value of said stock in the assessment thereof, 
although such deduction of the debts of the owner was, at the 
time of said assessment, and still is permitted and required by the 
laws of the State of New York to be made trom the value of every 
kind of personal property and moneyed capital other than bank 
stock, in assessing the same for the purpose of taxation, and the 
said act of the Legislature of the State of New York was and. is 
therefore void, so far as it cid or does anthorize or purport to 
authorize, the as-esstmment and taxation of shares in banking HSSUCI- 
ler the laws ot the United States. 


, 
t . 


ati ris, incorporated Lite 

And the plaintiff also savs, upon information and belief, that tlre 
assessinent of said shares of stock in said banking association by 
said board of assessors Was at a greater rate than was assessed by 
sald board of assessors Upon shares of stock in a bank organized 
under the laws of the State of New York. in said Sixth ward, and 
Was afta vrenter rate than was assessed by snid board Lapraon other 
moneyed capital in the hands of individual citizens of the State of 
New York, and that tor these reasons said assessments of said 
shares of stock, and the levy of tax thereunder, were illeval and 
void, and the money thereby collected was wrongfully collected 
and paid into the county treasury, and belonged ot right to said 
shareholders, named therein, and not to said county. 

Upon the first trial, which took place in Octuber, 1880, a judg- 
ment was recovered in favor of the plaintiff for the whole amount 
claimed, upon the ground first above stated, namely, that the act 
of the Legislature above reterred to was in conflict with the laws 
of the United States, in that it did not permit a deduction for debts 
as above set forth. 

The second ground stated in the original complaint, namely, 
that the assessment of the shares was at a vreater rate than was 
assessed upon other moneyed capital in the hands of individual 
citizens of the State of New York, was not considered by the 
court on the first triel, it having been determined that the plaintiff 
was entitled to a recovery on the first ground. The defendant 
brought the judgment of the Circuit Court for review, hy writ of 
error, to this court where the judgment was reversed (except as to 
the tourth count), this court deciding that the State law under 
consideration, while it was in conflict with the act of Congress, so 
far as it did not permit a stockholder ot a national bank to deduct 
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manner and place of taxing all the shares of national banking asso- 
ciations located within the State, subject only to the two restric- 
tions, that the taxation shall not be at a greater rate than is'assessed 
upon other moneyed capital in the hands of individual citizens ot 
such State, and that the shares of any national banking association, 
owned by non-residents of any State, shall be taxed in the city or 
town where the bank Is located and het elsewhere. 

And plaintit? further says, upon information and belief, that the 
said assessors did intentionally, by a rule prescribed by themselves, 
t stock in said National 
Aibany Kxchange batik atavreater rate in proportion to their actual 
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HSSesSS8 Or AUSSIE To ussess The said shares 
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mdividua “tizenus Oi tlie State of New York That the rule 
HssCssOls Wa () ASSsCss all ~hares a] ste ek in State 


“ad pted DOV Sule 
anid National hal ks Ly snd CIV al pratt, Irrespective cy] thei actual 
or market valine, making the requisite deduction tor real estate 
owned hy Stig ani -_ That such rue necessarily resulted i 


w Bank 


a wreater rate of faXxution thal Was assessed Lp od) other lieneved 


Iiposing upon the shares of said National Albany Exebang 
canital yenerally Phiat tnere Were In sald Sixth ward, oft said 
cy, at the time of sald Aasse@sstnents, several banks, state ane 
National, and that the acte ai Value of the stock of said banks 
varied, this! wf the shares i] stock 11) the said National Albany 
Exchange Bank being considerably less than the stock of most of 
| : 

That there was a large amount of moneyed capital in said city of 
Ajbany amd in said Sixth ward, in the vear aforesaid, in the hands 
of individual citizens of the State of New Y ork, and that such 
moneved capital Wits venerally assessed at a less rate than the said 
shares ot Stock in} sald N ition il Albany Kxchange bank. That the 
rule adopted as aforesaid by said beard of assessors was not 
autherized by the laws of the State of New York, and was in 
\ lolation of the pera is] hs of sec thon ov 7) the Revised Statutes 
Ol the United States: and that, for the reasons above set forth, the 
sald pretended HSesesstheut Wis illegal and void, lie the honey 
thereby collected was wrongtully collected and paid into the county 
treasury, and) belongs of right to the said Chauncey P. Williams 
and not to said county 

\fterwards, Upon application to the court the action was discon- 
tinued as to six of the twelve counts therein contained, leaving the 
case To proceed as .oO the other counts of the complaint. The 
counts how remaining are those claiming to recover tor the taxes 
ot the vears IS73, Sit and 1875. 

The case Came on tor second trial uuder the amended pleadings, 
in March 1883. betore Hon. Alfred C, Coxe, district jndge of the 


. } * : os : P ok . > i . > ; 
northern district of New York, without a jury, a jary having been 


nai marie ae can % Sy ca My a Ag " 
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all 
i 
y ASs0- duly waived bv written stipalation filed. (Fol. 167.) After hear- 
ad ing the proofs and allegations of the parties, the court rendered its 
SCssc » 2 a" ; ' ; ° ue , 
' t decision giving judgment in tavor ot the plaintiff for the amount 
Clis ©) i ’ ‘ 
ation claimed inthe tourth count ot the complaint, amounting at the date 
‘ « ‘ 
ity or of the decision to $2,035.30, together with the costs of the action 
aceruing subsequent to the order of discontinuance, but holding 
it the ; ne ee i ee ae 
) that the plaintifi Was hot entitled to recovel Upon any other count 
CIV es, : 
tonal ot said amended complaint. (See tols. 272-276.) 
Ligoha t 
ictual The judgment rendered in tavor of the defendant upon this 
ds of decision, has been brought by the pleas tiff to this court tor review 
rl le . ** , . , ¢ " 
ra , upon writ of error. since the case Was ndvanced and set down tor 
-. ‘ 
‘ tate 4 . ° ‘ : : — é 
etual aryument the original plaintifi in error has died, and this executrix 
tect l 
mfate has been substituted. 
“don 
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) “ny First. ‘The court erred in deciding that the plaintiff tailed to 
mini \ — 1} . : ‘ , } 
f establish the alievations in the Complaint, that the several w#ssess- 
sf «@) ; ; : 
nents therein referred to Were at a greater rate th il) Was avasessed 
’ pot other tnoneved Capital it the hands of in lividual citizens of 
ry > : i ‘ “ . - ' ‘ 
the State of New \ ork. 
tThas , wD ss * 33 ‘ } Pes ges 
° Second, The court erred in deciding that the plaintiff was not 
sil¢* e : P ‘ % ‘ 
, entitled to recover Upon any other count ol the amended complaint 
skit . . 
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- ¥ stock at its par or nominal value, irrespective of actual value, 
. the *) Yh ~" . , 
necessarily resulted in assessing the shares of stock in said National 
fei '\’ . = " — ‘ : ’ . : 
wey Albany kxchange Bank ata vreater rate If proportion te thei 
unty oe ; aie fa P 3 
‘ ) actual Value than other moneved Capital veneraliyv in the hia ids ot 
lat S . . . , — : . ° , : : nee 
we individual citizens of the State of New York, and was, therefore, a 
: : “ae . a . ; “eer 
violation of the restriction contained in section 5219 of the Revised 
’ . re al . *7) ‘ } . 
COn- Statutes of the United States, and was illegal and void, 
r the Fourth. The court erred Wn refusing Lo tind in) pursthance of 
The plaintiti s twenty-second request, th it in the years aforesaid a large 
portion of the moneved capital in the Sixth ward of the city of 
HACS " ’ . be P = all } | . 
Aloanyv escaped taxation: that there Was no Way pros ided Us iW 
by which the assessors could ascertain the amount of taxabie personal 
nes, property, except bank st ek, as tO Wiel there Was during said 
the Vears a Way provided by law tor the assessors to ascertain the 
amount and value thereof. but that the law relating to the assess- 
een 


nent and taxatlon ot bank stuck enabled the said assessurs to 


f 


ascertain the amount thereof, and by whom it was held. and to 


assess the same for Tax ition, so that no portion thereot could escape 
taxat! 

Fitth. The court erred in sustaining the objection made by 
defendant’s counsel to the proof offered by plaintiff that there was 
ne certiticate attached to the assesswnent-roll of the Sixth ward for 
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and to assessinents so made asafvuresaid, the stockholders of said Exchange 


vevape sank (the assignors of the plaintiff) were denied the equa! protection 
ot the laws. 


ide by 

re Was POINTS OF PLAINTIFF IN ERROR. 

ard for 

thereto First. THE COURT BELOW FERRED IN HOLDING AND DECIDING THAT 


of the ' THE PLAINTIFF HAD FAILED To) ESTABLISH THE ALLEGATIONS IN THE 
COMPLAINT, THAT THE ASSESSMENTS WERE AT A GREATER RATE THAN 
WAS ASSESSED UPON OTHER MONEYVED CAPITAL IN THE HANDs OF INDI- 
UsSCrs VIDUAL CITIZENS OF THE STATE! AND ALSO IN REFUSING TO FIND, AS 
sal REQUESTED BY THE PLAINTIFF, THAT THE RULE ADOPTED ANID ACTED 
UPON BY THE ASSESSORS ('F ASSESSING ALL BANK STOCK AT ITS PAR OR 
NOMINAL VALUE, IRRESPECTIVE oF TTS ACTUAL VALUE, NECESSARILY 
RESULTED IN ASSESSING SHAKES oF STOCK IN THI NATIONAL ALBANY 
it Wis exe HANG] DANK AT A GREATER RATE IN PROPORTION To THEIR ACTUAL 


@ricie a] 
VALUE THAN OTHER MONEYVED CAPITAL, AND WAS, THEREFORE, A VIVLA- 
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began tiv. beg) there Is vwroutid tor ree Very, abd a hearinyv as to that 
‘ , } ** 
rhie ? shrohidd be Granted. 
s 
ina ~ 43. 
, 4h ’ e laid a . hiv ; 
+} ' The pooave doctrine Was The Same Aas it laid down bv This eounrt 
bbe? the Ohio cases, nameltv. that the svstemati and Intentional 
ray F . } " : ; 3 ! . 
Valnation of other moneved capital Dv the t ixine officers below ifs 
‘ ’ 7 *} } : . ° ¢ | oe 1] ro | 
value, while the shares in question are assessed at their full value, 
(*} I 
int or at a greater rate, Is a Violation of the. act ol Congress which 
} } ' , , ‘ 
Wsie] preserives rhe ruie DY Whieh thev sila be taxed by state authority. 


Said Peltcy National Bank, 101 U. 8S. 143 


Cummings v. National Bank, 101 U. 8. 153 
cs The agoctrine 1 Y Ue ("cl rectly =] ited 1 ditierent lanvuave Hs 
sags follows (Ww ye th, } “a fii y/ “ned pne 4 ty bpd r/ action or lo al 
: (ISSENSSOTS hi CINK ee) 7) L Tlte stress of Ld riedl Anh «8 tie violation 
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10) 


of the restrictions imposed by the laws of the United States, it is 
70712 the less illegal and poid hecanse af also violates “/ State law. 


2. Two questions, therefore, arise, which are to be considered 
here: (1.) Were the shares of the Albany Exchange Bank in fact 
assessed at a greater rate than other moneyed capital in the hands 
ot individual citizens of the Sixth ward ot the city ef Albany ? and 
(2.) If this was so, was it the result of the svstematie and habitual 
action of the assessors; the result ot “some rule prescribed by them 


selves or by some one whom they were bound to obey ¢” 


(«f.) Lhe Te Cli hy, M0 7 ite tion that the shares of the national hank 
vn questio? mere USsessed a if greater Pale than * other moneyed 
capital” 

The facts and tigures, as proved without contradiction and, 
found by the court, show this beyond dispute. 

The total assessment vf person il estate In the Sixth ward ol the 


; 


city of Albany, in the vear IS73. was 83,304,800, Of this amount 


— 


' , - + 9 °, ~- = 
fhe assessinent upon State and National bank stock was S22 SOT OOO ; 
upon other personal property, $403,250. (See eleventh finding, 
~~ ' . . 7 
In IS74 the total personal assessinent in sald ward was 
S2.863,550; bank stock, State and National, S2.446,550; other 
! °, -~ i . ‘ " @ _ 
personal property S417,000. (See twelfth finding, tol. 286, 257.) 
[i IS75, the entire personal fissessinen?y Wis SZ.OL5 050: bank 
stock, State and National, SB? POW 550 : othe personal property 


wh? ra . at . s* ’ 
BOO OO, | Thirteenth Nnding, fol. YSsS,) 


Fhe actual value of the bank stocks, State and National, thus 
assessed in 1875, was So.204,.050, (kourteenth finding, fols. 259, 
200.) Add to this the other personal properry, assuming tivat to be 
assessed at fuli value, S#05.250, and we’ have in fall 85,697,50 - 


"s> ‘ } ° 
e . 3) * ; . . . + . ‘ . 
cdot ssed al SO.OUE SOU, the uvVerage assessinent being about Titty 


eivht per cent of the nctual Vvaine. 
— * a} : ' ’ : ‘ Le ‘ } m bel . }—d 
[n IS, - i? acTual Value of DANK 8 oek iastssSCil] Wits m4 S2Y 000. 
, j . j . *;? *)' ] , | : ] } 
(Fifteenth nding, fois. ZO, Voy. Add to this the other personal 


property, assuming it to be assessed at full value, S41 7,000, and Wwe 


‘ . oe © , 4 e % a ee ; af , _— 
have So 240.000. assessed at el de meee dt’, A ULITTIie Less than tlitv-tive 


per eent of the xetual value. 


[n the vear IS45 the total va ne of the bank stock sO assessed Was 


: 


$3,762,050. (Sixteenth tinding. fol. 291 Add to this other 


— 
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pergonal property, assuming it to be ssessed at full value, 
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$353,500; total value of property assessed $4,115,550, assessed 
at $2,613,050, about sixty-three per cent of the actual value. 
During all this time the rate or percentage of assessment of the 
shares of the National Albany Exchange Bank, in proportion to 
actual value was eighty per cent. (See tenth and seventeenth find- 
ings.) Taking bank stock alone into consideration, we find that two 
banks of small capital, one State and one National bank, (the Albany 
County and the Union) were assessed at a greater rate than the 
Albany Exchange Bank; (see seventeenth finding), but the actual 
value of the stock of these two banks, thus assessed at a greater rate 


than the Albany Exchange was in 1574. 


Union National....... $250,000 
Albany County. inne bwin ea Ware) he © 008 0 0 64 4h hne Go 200 000 


S450.000 


a 


The actual value of the stock in the other banks, assessed at a 
less rate in proportion to actual value than the stockholders of the 


National Exchange amounted to: 


Mechanics and Farmers’........ Pr rr RUBT O00 
eg ee eee poeteeeseuen 5S. 000 
i i inte cause 08 oxen 450 000 
Albany Olty INGQioRGl, ... 26 ccccss. oe ovale 450,000 
NS EEE a ee 567 000 
National Comimercial.........c..s. -echouk® 1.250.000 


S4.05 


£000) 


In all 


ema 
ett 


See fTfteenth finding. fol. 200 


Phe rate or percentage of assessments to actual vaiue. was less 

1] } . j ce > ° 
iti Ali The lust-named banks tian in the Kxchange Bank. ranging 
from thirty-five per cent in the case of the Mechanies and 
Farmers’ Bank, to seventy-five per cent in the case of the Albany 

: - 
City Bank. (Finding seventeentt ard 4? chteenth, fols. yy 2935. ) 
> _ ’ } | , % 

[t Lhe sharelolders of these last named banks had been assessed 

aut the same rate with the Exchange Dank, errnty per cent, the 
,. } , , ° , 

Hussessment would have beel 48 Toliows : 

Mechanics and Farmers’, $660,000, or $580,000 more than the 
actual ussesstient. 

National Commercial, Si .00,000, or $550,000 more than the 


actual assessinent. 


* 


Merchants’ National $304,000, or $144,000 more than the actual 


assessmiebt. 
New York State National, $453,600, or $131,600 more than the 


actual assessment. 


Albany City National, $360,000, or S90,000 more than the 


actual assersiment. 
First National, S360,000, or $90,000 more than the = actual 


ABSESSTIICTIT 


fn all, $1.385.000 more than the actual assessment. 
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It appears, therefore, mpon the uncontradicted and Indisputal e 


facts as fonnd bv thre Court an “as stated in) the bill of 


a’ 
CACE ptions : 
aF Phat while the actual rate of assessment upon actual valua- 
tion in the Sixth ward Curing the three veurs im question, taking 


age | a 8 ‘ " ' 
ll Preroerttal property Minding DANK st ck ana other moneved 


Capit il inte consideration, was In 1874 about nity-five per cent; in 


S85, about fifty-eight per cent.) and in IS75S about sixtv-three per 
cent, during ill these vears the rate linp sed upon the stockholders 


‘ ¥ . " . . : : ‘ , s . 
of the Nal OHaAl MACHA Le Dank Was dboUu elgt) 4 pel cent of actual 


nit ; ' ; 

> See if ortne entre personal property, Including noneved 
Caipital, Which Was su jected to assessment at some rate being in 
D875 and’ 1Ts¢4 about So.V00.000, over S+4. 000 000 thereot was 


‘ ee Pee we | | | . | A | , 
(BSCsseu a t SUDSTANTIALLY Css rate than the siiires of the Albany 


ing about the vast amount of 


,> ’ eye, . 
exchane Poalit. Chis ssayving nol 
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MmMrmeVeC « i}? Lai Wille! OSC pe TANALION Hiftovether, and WHs tof 


entered Wbon the Assesstent-rolis, Whiie?: Wil be considered ina 


Nore.—I[tis not claimed that the above figures are exactly correct, 
the deductions tor real estate. the amounts ot which are stated ut 


making a difference as to the percentage of actual 
personal ssesstnent: but exactness in computation would make 
very sight difference in the figures, and would not change substan- 
tiallv, the result 
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t Lhe re call im ba) cpu stion that the STOCK iN) other banks, State 
ani \ TiOnai, THA e considered as “other moneved capital ” in 
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Vieliatlion © hts of the assignors of the 


piaintifi were none the less violated bv an assessment at a vreater 
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ata yreater rate than the shares of State hanks. or of any other 
5919 the State 


moneyed capital. Under the restriction in section 5219, 
authorities have no right to discriminate against any National bank. 
The restriction applies to each and every bank. The only question 
is whether either a material part of other moneyed capital in the 
assessment district escapes taxation, or Is assessed at a substantially 
lower rate than the shares of the bank under consideration. 


See Bover v. Boyer, 115 U.S 689. 


5. This unequal (USSeRaNeHE WAS hahitual and ante ntional on 
the part oT the (IAS SSO and hy ariule jere vorihed hy themselves. 


Ti, is 8 cAhewon hi clear and vneontradicted ‘ nidence. 


(¢.) Mr. Weaver, who was: assessor during the entire: period 
from 1871 down to the time of his examination in 1883, testified 
“that during that period, the assessore of said city had assessed 
bank stock at its par value, making the requisite deductions for 
the assessed value of the real estate of the bank, without ret- 
erence to the actual value of such stock, except to ascertain that 
it was worth as much as par.” He also testified that the share- 
holders in banks generally, in said city, except those of the Exchange 
Bank, were satistied with this mode of assessing bank stock. (Ful. 
248.) Upon his cross-examination he said that during said years, 


the the National 


Albany Exchange Bank were not made intentionally at a greater 


assessment made upon stockholders of said 


rate than upon other moneved capital in the hands of individual 


citizens : that there was no intention to discriminate against 


Nationa 


assessors acted in) rood taith, 


‘ -_ 


hanks. ete... and that the ussesstnents were made and tne 
(Fole 249.) But 


the re cord ShOWs, 


that, [hp his redirect eXatlhlnation, he testified 48 Tollows > 


ry? } ; ’ ; ; P 1] beca nal ] 4% “5? , . t} ’ lid 
uatthev intended to assess ai] DANK shares at par, as tney alt 
assess them. and that they intended to assess a .cshare of the 
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National Albany Exchange Dank at the same amount as thev did 
al , ; ® | 
that of a share in the Mechanies and Farmers bank, and at the 
saine amount that they did ashare of thie Nati Hal Commercial 
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Bank and the National State Bank ough he had reason to 
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ot the State of New York. to which the assessors made a return 
which may be found at folios 251 to 258. This return, which was 
dated November 10, 1874, contained the following statement : 

That this board did not make any inquiries or investigation as to 
the actual or market value of the shares of the stock of said banks 
(further than to satisfy themselves that such value was more than 
their par value), and they investigated then to ascertain the par 
value of such shares, and this board decided to and did adopt the 
The minal or par value of said shares oft stock as the standard of 
value in assessing the shareholders on said shares of stock. (Fol. 
OAL). 

The he rhioras ) proceedings it) question related particularly to 
two banks. the National Exehange Bank, and the Mechanies’ 
and Farmers’ Bank, a State bank, and the return also contained* 
the tollowing statement in regard to the assessments in question : 

hat the HSsessmMentl pon he ~-rareholders ot bank stock in 
the two banks aforesaid, is -inade upon the nominal or par value 


, 


. } ° e ] _ 
(>| said shares, deducting iPortal sal Nominal or par vaitie such 


Sli.da AS iT) the SHliie pr ) mtion te such Hori thea or pear value as Is 
such assessed valuation of sald real estate. And the saAME RULE 
Is followed it Lhe adssessinentl Of all bank shares throughout the 
cily It Is Supposed venerall Tipit the shares Ol the Mechanics 
atid farmers: Bank are of vreater value than those ot the National 
Albany Exchange Bank, but the only knowledge of the board of 
Assessors upon that point is the general beliet in the city that the 
shares of the one bank are more valuable than those of the other. 
(Fol. 26.) 


(a) It will be seen. theretore. that the assessors did not hesitate 


‘ ; } | . 
it that time te speak of their mode of assessment as being uoder 


a rule, although the learned judge who tried the case below, hesi- 
tated so tO characieriZe lt ieee ninth request, fol. 2S.) The 
Court, however, did ake the toll Wihe finding “al the request of 
iD untitl to be tonnd at folio 2Se2: 

leighth. That during the suid veoars the assessors of the city of 
j Ibany assessed the shares of all the said banks and banking “usSSsO- 
clations at their par value, deducting from = snel par value the 
isnt ssed Value ot the real estate of each bank, Without reference to 
the actual value of such shares, 

Si) find. A OM, & 

(@.) This course of action was taken by the assessors notwith- 
atanding the protest of the shareholders ino the Kxchange Bank. 
This was tonnd by the court in the following language: 

Nine and a-halr. That such mode of assessment was not con- 
sented to by the ASSIZUONS of the plaimtitt, OF UY the officers ot the 


Loe 


_— 


—< 
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National! Albany Exchange sank, but Was objected to by said 
otticers, who insisted that it was the duty of the assessors to assess 
all property, including bank stock, at its true and actual value. 

Iso find. A.C. C. (Fol. 283.) 

See alsu the letter of Mr. Williams to the assessors dated Sep- 
tember 19, 1872, in which he says: 

| have not made the extension, for the reason that we shall claim 
that our shares be placed upon the tax-rell at a valuation some- 
what nearer than heretotore the assessed valuation ot other 
property. (Fol. 260.) 

Also his letter ot Septem ber 4. L405, in whieh he says. 

But [ hereby especially protest against the shares being included 
in the assessment-roll at this valuation, unless other bank stocks, 
and other property, venerally, shall be assessed at corresponding 
values In proportion to real value. (Fol. 262.) 


, 


ryy . ’ . 
(@,) [his COUPrse Wis #180 repeated! eondemned by the courts oft 


the State of New Y ork. In the certiorari proceeding, the Supreme 
Court of the State of New York Sik \ 


ry , . , 
Lhe assessinents have tof been Inade avainst the shareholders 


nee 
** 


“on the va/ve ot their shares of stock ” as the law requires, buat 
were made as the fact is certified in the return, at par value, with- 
out regard to the true value, in excess of par. Such basi- of assess- 
ment was in manifest disregard of these plain directions of the 
sfutute. (2 ITun, OSD.) 

ltisan undisputed tact that appearing in the return, that the board 
of assessors, in the HS8s8@s-(hetl! Tt “all bank stock in the city of 
= their standard of valuation the par value of the 


Al mnyv, adopted 
le? aetna! rmarKket \ alue Wis equal Top oer exceeded 


A 
shares whenever tl 
the par value, and reyvardless of the actual value whenever it 
exceeded pear. Lhis muin @ pral pahle prolation or the laws or this 


State, requiring and regulating the assessment of property for the 


purpose of TAXATION : ¥ ur conclusion 13 


+ 


. , } , . 
i, Ww Tt) ftv of the detend ints fo have assessed 


. . , } } 6 
meVvitabie Tha lt 
the shares of stock in all of the banks at theirtrue value instead of 
’ e } j ' } - /, + ‘A ~~ 
truer par Vaile, and that @// of the assesaments are unauthorized 


, ' . ' ’ 
a] i erroneous wiiele rhe Thi j Li Vi i-- yt the stock >. nboove par. 


People v. Assessors, 2 Hun 587, 583 


*y . ’ i ¥ ’ ‘ . 
Che Court of Appeais of the State ol New ork, in the case of 


Williams v. Weaver, in which the assessors of the city of Albany were 
detendants SAN 

Lrirei¥ ciear That ie hasis of aussessinent 
agultust the OWlhers ot sii#res oT sti ek of the A] mali} Na ional 
Exchange Bank Wiis erroneous. These HSSUssIneGnis Were hot made 


It may ve assumed 4s el) 


ou the value of the shares of stock, as re red DbV luw (Se8slon Laws 


16 

1866, chap. 761), but were made at the “ par value * without regard 
to their real value in the market The eftect of such a valnation 
necessarily must Aye lw wake gre at ine quality, ana as the recora in th is 
CU S¢ shows, a) /IN POs upon th shareholde rs whom the plaintiff 
PEPTESE Nis « greater hip: n or taration than that which would 


prope rly hig lona ty) th, sts. 


Miller. J.. 76 N. ¥..0: @ 


This mode ot assessing, notwithstanding the objections and pro- 
tests of the shareholders of the Exchange Bank, and the repeated. 
admonitions of the State Courts, was persisted in by the assessors, 
apparently tor the reason stated by Mr. Weaver, at folio 245, “ that 
the shareholders in banks generally in said city, except those of the 
National Albany Exchange Bank, were satistied with this mode of 
USSESSINY bank stock,” rom 1S7! down to and including LSS0 
without variation or moditication. It was spoken of by the assess- 
ors themselves in their return to the cerfiorard in 1874, as a “RULE.” 
It cannot be considered anything else than a habitnal and inten- 
tional course, and a rule prescribed tor themselves by the assessors. 

(7.) This rule, althongh not sanetioned by the State law any more 
than by the law of the United States, had the foree of law in the city 
of Albany. The New York Supreme Court, in the certiorar: case, 
admitted that it Was powerless to correct the error. The Court of 
Appeals, in Williams v. Weaver (75 N. Y.), held that the assessors 
were not personally liable for their disregard of the law. It was, 
however, a pulpable violation, as has been shown of the restriction 
contained in section 5219 of the Revised Statutes, and, therefore, 


the assessihernts made thereunder were illegal and void. 


SreconD. THE RULE ADOPTED BY THE ASSESSORS AS ABOVE STATED, 
WAS IN VIOLATION OF THE FOURTEENTH AMENDMENT OF THE Conerrrr- 
ron OF THE Unrrep Spares, IN THAT IT PRACTICALLY DENIED To THE 
SHAREHOLDERS oF THE EXCHANGE BANK THE “ EQUAL PROTECTION OF 


i LWs 


‘ @ es a i*qt? "i | ’ ‘ \ «i tbidCil rr¢ ite! rite cot fauXatlon Upon 


property of preciseiy the same nature, than were the shareholders 


4 | . wai aie : ] ?. , : : ° 
of the other State and National banks in the same.taxing district 


© . — Eee. + ; : 
\ protected Tron PXCeSSIVe exaction in the 
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It is deemed unnecessary to discuss here the effect of the portion 
of the fourteenth amendment reterred to, inasmuch as it has been 
so thoroughly and ably discussed in this court by learned and 
distingnished counsel and has been very thoroughly considered by 
some, if not all the justices of the court. 


See County of Santa Clara v. Southern Pacific 
R. R. Co., 18 Fed. Rep. 385 
County of San Mateo, v. same, 15 id., 147, 722 


(in © 
Tuirp. THe PROOF IN THIS CASE. TAKEN IN CONNECTION WITH THE 
LAWS OF THE Strate oF New York. WHICH ARE DEEMED TO BE IN 
EVIDENCE HERE. AND MAY. UNDER THE STIPULATION BE REFERRED TO 


ON ANY ARGUMENT OF THE CASE. (FOLS. 39] 


O22.) SHOW THAT 
THERE WAS PRACTICALLY AN UNLAWFUL DISCRIMINATION MADE AGAINST 
NATIONAL BANK STOCK DURING THE YEARS IN QUESTION IN THE CITY 
oF ALBANY. 

[t appeared by the testimony of Mr. Weaver, the assessor, that 
he did not know of any moneyed capital which was assessed as 
such during said years in the said Sixth ward of the city of 
Albany, except bank stock, State and National; that when they 
assessed individuals for personal property, it included everything, 
and they eould not BAY whether if was moneved capital or what 
kind of property it was (tol, 266); that he had not the least idea 
that they did in taet assess all the moneved capital in the Sixth 
ward during the years in question: one reason for this was that 
people RWore ott therr issessrmments, une another reasoh Was that 
there WAS 70 May provid d } haw yy whieh the assCssOrs eonld 
ascertain the exact or the pry } cm ite amount of taxable’ personal 
property whieh citizens had. w»/ees 7 wes bank stock ¢ that there Wis 
ne species of personal property except hank stoek, as to which, so far 
aS 11¢ knew, there WHS A WAY } rovided or a mode exercised by the 
assessors To vet af the precise trut! abou! if. except that there Was 
a law requiring Corp rations to make statements. (Fol. 26.) 

[t appears oy This testiny Th that it Was impossible for the 
. 


ust. Ts 


» + . ie . a 
oO aseertfain or to isse-- 4 fhe taxabie moneved capital 


. . . A ie , ad ’ } “ . 
In the ety Phe laws forthe assessinent of personal property in 


’ . ‘* ~ } ] . , +3 . , ’ _— lle te " } a 
the «itv a) | Albany. Wiel de i) pet] Lica erally irom the inws 


relating to the rest of the State, provide no method tor ascertaining 
the ae amount of the meroye rtyv of thet ixpaver except 1) the case 


. 5 
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ot bank stock. This is evident trom the following extracts fram 
chapter 86 of the Laws of 1850, relating to the assesstnent and 


collection of taxes in the city of Albany: 


$5. Between the third Tuesday of April and the first day of 


September in every year, the buard of assessors of the city of Albany 
shall ascertain, by diligent inquiry, the names of all taxable inhabi- 
tants in the several wards of the said city, and also all the taxable 
property, real and persona!, within the same. 

$6. They shall prepare an assessment roll for each of the wards 
in the said city, in which they shall set down in separate columns, 
and according to the best information in their power: 

1. In the first column the names of all the said taxable inhabi- 
tants of the ward, and also the Dames ot all other persons having 


real estate belonging to them in the ward. 
% ¥- ¥. % ‘ 


+ x “ 

4. In the fourth column, andopposite the name of each inhabi- 
tant of the ward, the tull value of all the taxable personal property 
owned by such inhabitant, atiter deducting the just debts owing hy 
hina, and his property Invested in) any stock of any corporation or 
association linble to be taxed for such stock as capital or otherwise. 

Uneer tlesis and similar laws of the State, it is noticeable that the 
great bulk of moneyed capital in the State, as well as in Albany, 
other than bank stock, escape taxation. The following extracts 
from the report of the New York State HSseCssors, which are public 
documents, nade in pursuance of law, and on tile in the Seeretary 
of State’s office, show to low great an extent personal property in 
the State of New York escapes taxation: 

* rom our examinations, we are satistied that less than tifteen 
per cent ot the personal property ot the Siate, linble to taxation, 
find a place on the rolls of the assessor, and of mortgages, not 


. - i 99 
over five per cent of the vatiie ts uissessed., 


Report of State Assessors for thefyear 1875, p. 6, 


mace J inuary 21. 1874 


* Asa veneral rule, we find, all over the State, that the assess- 
ment of personal property is made without regard to the law.” 


Id., p ‘ 


“Tt is sate to assert that not three per cent of all the money 
loaned on bond and morteuve in the State is assessed, and unless 
some efficient remedy is applied, the assessment of bonds and 
mortgages will soon be a thing of the past.” 


’ 7 ’ , ’ > 
State Assessor's Report tor 1Se., p. § 


LY 


“ Banking capitol is assessed fully eighty-five per cent of its 
nominal value, while it is quite evident that other personal 
prope rty is assessed atan averade of less than ten per cent.” 


Report for 1880, p. 7: 


Focrru. By THe STATUTES OF THE State oF New York, A VA8T 
AMOUNT OF MUNEYED CAPITAL IS AND WAS DURING THE YEARS IN 
QUESTION, EXEMPT. 

The owner or holder of stock in al! other corporations than 
banks which are liable to taxation on their capital, was and is 


exempt from taxation as an individual for such stock 


1 RR: 8S. of N. Y¥.. 387, 388. sec. 7. 


And all moneyed corporations deriving an income from. their 
business were and are liable to taxation on their capital stock in the 
manner prescribed in the Revised Statutes. 

imo Ok RM. S., 494, ose } 


/t 18 supposed that th is point mill have hex ‘i vErY thoroughly ana 
elaborately arqued an the CUaSeS arising an th erty of Ne ww York, 
which are set down tor argument prior lo this CUS, and the point 
is. therefore, nor elahorate ad heve . hist Tal, ask the eourt to consider 
as applicab f AL th is CUIS@, the Arg hile Wits wh ich are made vn the New 


York CULSES, 


Fieru. THe couRT ERRED IN EXCLUDING THE KVIDENCE OFFERED 
BY THE PLAINTIFF TO SHOW THAT THERE WAS NO CERTIFICATE CON- 
NECTED WITH THE ASSESSMENT-ROLL OF THE SIXTH WARD FOR THE 
YEARS IS/4 AND 18753 AND THAT THE ONLY OATH ANNEXED THERETO 


WAS THAT SET FORTH AT FOLIO 200 OF THE RECORD. 


Nuch evidence was On Ve d in order to sh wo that the re DUS WO valid 
(LNESONN//1¢ vt of ant f'¢ al cy I ie rsonal propre rly in the Niarth ward or 
the eity oT A lhany, during the YEUrs ‘dé te sion ° and, that. there- 
fore . th “assessment iin posed Mpon the fam collects ad ty) Opie stockholdera 
or the Exchange Ban hr mere at a qreate r pat than (DAs em posed 
Mpon other moneyed capital in said years, | Kol. 2i1.) 

The evidence was objected to as not being within the issue pre- 
sented by the pleadings, and under a stipulation which appears on 
the record, marked stipulation No. 2, which is to be found at 
folios 165 and l64 ot the record. 


Of) 


In order to understand this stipulation and the condition of the 
pleadiugs at the time the offer was made, it is necessary to refer 
briefly to the history of the case. | 

There was no allegation in the original complaint in regard toany 
detective oath attached to the assessment-roll. The facet that the 
assessors had adopted a different form of oath‘from that prescribed 
by the statute was not discovered until after that action was brought 
and judgment was recovered therein. After the case was sent 
back to the Circuit Court by the mandate of this court, applica- 
tion was made to amend the complaint by alleging among other 
things, the defective oath, as rendering the assessment void. This 
application was denied by the court upon the gronnd that it was 
not permissible under the mandate of the Supreme Court. An 


; 


amendment to the complaint was, however. allowed, in which 
. P '% } . . . 
It Was alleved, as above stated, that the assessinents im question 


were at a vreater rate i proportion to actual value than other 
» .. " . } } . 9 : ‘ 7 ° s © +] 

moneved Cap tl in the hands of individual citizens : and that there 
was a large amount of moneyed capital in the city of Albany in 
the hands }| individual! Citizens which Was pt nerally assessed at 
a4 less rate than the shar SO stock in questi Line and venerally that 


the asgsesstnent Was at a vrenter rate, in perery 


mortion te netual varue, 


' we rjy ‘ ] . } ; ; 
than other moneved CADITAL, The counsel for the detendant 


apparently feared that these allegations might be deemed suthcient 
to admit proot of the detective vath as evidence that the assess- 


a? 


ment was for this reason illegal, and, in order to avoid an applica 


tiooth Too Thy respecting this, *stipulatl Ti No gy Wis made, Vv 
which it w; linted threat crTi the trial }? aintif would hot claim 


that the nmended MOTEL DD lif, so Tar as thr form of actiol Was coli- 


cerned, Was lh anv Wav difterent from the torm eXisting in the 
: | +) : . } *“° " } + ] . . 
COMIDIAINT: Ana haat plaintiti wonld WOT Claltl that he had any 

so erdy nna » th 1. ae wana ocathe tiiar ‘ eT tle tarlne f >] 
Bis? Ti fat iaae ‘ LTli¢ Sete (Pil price ’ pP! | i€ miure {?i iit?’ 
‘ | . | } } . ‘ — 
assessors to take the prope h, unless be bad sueh right unde 
the allegations made to show that pli titi his asslvnors were 
assessed Upon Tier hank stock at a Vwreater rate than was sssecsed 
‘ " } . Pi, ’ > ry’) ’ . ° 

ther moneve capital, Fol. 164.) The offer of the evi 
dey vas. theret . confined to the purpose of establishing the 
vations as to the “ yreater vate,” by showing that there was no 

s 

\ (ij ASSessmMe! t anv other property: th it, fherefore, all other 


' . . ’ 
- 2 pon | . " les “7 ey Phadtts ; + . ; .+¢ - - 
; |} | , o I ha i té ‘ ‘ ' 4 ?\ ‘ \ of Albany. 


escaped any legal assessment, and that the assessment imposed by 


the assessors upon these shares was, therefore, illegal and void. 
The testimony was admissille for the purpose suqoested, 
1. There can be no dispute that the testimony, if received, would 


have shown that there was no valid assessment upon any other 


moneyed capital or other property in the vear reterred to. 


SWE GI IE AM ARRAS BERN ARR MBS Hp 


(a.) The law relating to taxation in the city of Albany provided 


as follows: 


$19. If no objections be made to their assessments, or immedi- 
ately iffer they shall have dis} mer cf the objections, the hoard ont 


° *} ‘ ’ 1] : . . ? 
“ussessurs, or a mayoritv of ther, shall sort the assessment rolls 


; 
4 


of the respective wards of the citv. and shall attach thereto a eerti- 
ficate, which shall also be signed bv them, in the following torm: 
** We do severally certity that we have set down in the horegoinyg 
ussesstnent-roll, all the real estate situate in the (first or other ward 
us the cause mav be) according to our best information: and that 
with the exception of those cases in which the value of the said 
real estate has been sworn to OY The OWher of Possess r thereot, we 
ave ext} i] ited rhe valine OF the sa i] real estate af the N47 7/48 mhich 
af majority or th /, were OT €dUSSPRSUPR hsv dhecidh if fe hy the ly ile 
value thereof, and at which thi paul I pPprarse the same on prey 
ywient of a 21st ne /f bes tron / t solvent debtor - ana alee thint the 
sald assessment-roll contains a true statement of the ag: reveate 


reir 
ee 


- 
77 


' } 1} 
amount of the taxable personal estate of each and every per-on 
named in the said roll, over and above the amount of debt 


s due 
from such Persots respectively, and eX ‘lnding such stocks as “Are 
otherwise taxable: and that, with the exception of those cases in 
which the value of such person il estate has been sworn to by the 
OWnher oF Possessur, We have estimated the same according to our 
hest information and belief. ’ 

Is thus certified, shall, on or before the 


; 


first dav of November iT) Cact) and every year, he delivered ny 


’ rryy 
. 71). | he AHSSOESSTPLECTI-Te 


, i sitet cas : 
the board of assessors to the supervisors of the several wards in the 
] : ! | Sc os 
citv of Albany respectively, who shall deliver the same to the board 
of supervisors at their next me evting. (Chap. Sh, Laws of | SD), 


ss 19 and 20). 


(4, ) In ISS 3 i general aw was passe d to amend the law for the 


assessinent and collection of taxes, which provided as tollows: 


; 


Ss. When the assessors, or a maijoritv of them, shall have com. 
pleted their roll, they shall severally appear betore one of the 
justices of the town rr oity in wihie thev shal] reside, and shall 
severally make and subscribe betore such justice, an oath in the 
following form: 


en 


7 ao 
al 


We, the undersigned, do severally depose and swear that we 
have set down, in the foregoing assessment roll, all the real estate 
situated in the (town or ward, as the case may be) according to 
our best information ; and that, with the exception of those cases 
in which the value of the said real estate has been changed by 
reanson of proof produced betore us, We have estimated the value ot 
the said real estate a/ the NtLsstis wh toh tl mt porily or the URSPRSOTR 
Anne decided lo hy, the full and trve. value thereof, and at which 
they monvled apprar Ve th Nilthie fs Paryue nhopa just he ht due trom a 
solvent debtor * and also that the said assessment-roll Gontains a 
froue statement of the avrorevatle alneouit if the tuxable personal 
estafe ol euch ind every perseall It immed in) such roll, over and above 
the amount of debts due from such persons respectively, and 
excluding suel stocks as ure ofherw Ine tuxuble, and such othe: 
Property as Is exempt by law trom taxation, at the full and true 
value thereof, according te our. best jad; ment and belief, which 


outh Shiail be writter om satd roll, signed ov the “HSscessors, and certi- 


: . | ° ; * ] ° 1, +35 : ; ’ eS. 
ite bY the jist Ce, AN siiail Oe it priia e ol he oMemi certinicate 
7 ] ’ 5 
_* +i? { . . : 
Thao \\ req iirc Ss saa ao biti '<s ¥ in=CUsswl A ci; & ii Wriitulls sSWeuHl 
lnise dh taking and Stloscribing sald outh, shail be deemed wutlty of, 
® ' . : 
meact | Aa ‘ t) ; ‘ + very bos coare addret Tit ear 
cATiCGd biehidit® LO Ait? pr bach Leer ri Vili lull ile CoOrriulypy perpury 
s ’ . 
i ii) 1, | we of L855] Try ~ 
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I! “ iW « I o) i (ouge? i t aS oan imawW,. - movoH \ appre iidie 
> . ] > . j 
te C4 vy of Atbativy as we is | the rest of the State. \t least 
tine practice tas ber ~1} Lilie) Jeuissag of this law to attach the 
> > ’ 
Oxutil, Istead of The Certihciace, Ne UssUsslielr’- re Phe issCssure 
1} ; | ® 
of Albany, instead o following the torm prescribed either by the 
‘ 
' oi ) 
Law of LSOU relating to tli T\ Albany, or br ie weneral iaw 
of LSol, as » THeIY assess! t-rolis, an oath, a copy of whic 
js Feataria] Li ; ~ iA. ’ i , | rig rere raj irics ~ is hoLiows 
\\ ee, Lhe undersivned, dado PCVerTraiiVve dé psec and swear that we 
ave Set dowts ite thie hKOreYolne Assessment-reo) lili The real estate 


situate in the Sixth ward of the citv of Albany. according to our 


est information, and that with the exception of those cuses ln Which 


| o) " sen ‘se . si ® " ot , ] ; . 

[he Value Of such real estate bas been Cchahnved OV reason of proofl 
. : 
ror i} ‘ | } ] »?° " i? We? i BY¥s ? ») 7 wl -s > x } ’ ’ 4 tiae? gant 
} (¢] aq’t*ti mer Tc ei ft Lime ‘ ‘ ca ibid t CAG i aie » «i iat ‘fy iti \ rif ' icai 
C-tate at the sulos Wiliech a tialority of the assessors have decided 
: j re " ‘ 7, « . i ; 

he a Farr rela de LL eres » aD also That the sald Assess 

, . i 6 a : ? ? ' | , 7 a ‘ ~ oe . 
mient-roli Gontalns a true stateme or the ayvreyvate amount of the 
raxable person ul estate of each and ever persoli named ltl such 


roli over and above The amount of debts due from sueh persons 
respective ly, ana CACIUCGINY slcil stocks as #re otherwise tuxable, 
anc such other property as Is cxemp V iaiw from f iXaftlon, us the 
tull and true value thereof, according to our best judgment and 
belief. 


cas. ily ME 


2 eee ee 


233 


[t will be seen that this oath differs very materially and sub- 
stantially trom either the certificate or oath prescribed by the law 
of L851, which are substantially alike. Those laws requiring the 
oath or certificate to state that in assessing real estate thev have 
estimated the value thereof ** at the sums which a majority of the 
assessors have decided to be the fu/? and true value thereot, and 
at which they would appraise the same in payment ot a just debt 
due from a solvent debtor.” The oath taken by the assessors 
Instead ut these words, states “* we liave estimated the value ot any 
> ich real estate at the sums Wich a Inajority vo! he assessors have 


aecided to De The fair recast thereotl,. 


~ 
~ 
- 
~ 
— 
~ 


Che reason. of this chanyve was undoubtedly the tact which was 


proved in this case, and tound r\ the court, that the rule acted 
up) Ti Dy the ASsSCssuls in asse@ssliiv re il est ife during these years, 
Was to assess af about Torty per cent ol its actual value. ( See 
Twenty-first finding, tol. 204 fhe courts of the State of New 
» rk have repeatedly held, snd it is well settled law in that State, 
tli 4 Hn ussessInent Without ute or oath prescribed by 


statute. is absolutely void. 
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SIXTH Tin PLAINTIFF Is CRERIAINL}) ik NTITLI > TO RECUVER BACK 
THE TAXES ASSESSED IN 1545 
wo counts in the amended complain are for taxes 
i collected n Iss4 The Revised Statutes did 


assessed tie ee 


ee T : ail 
fhot Tuke elfteet wot December. Lsio 


ROME IRL EGO sae eR 
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The assessment of the year 1872 is, therefore, to be governed by 
the law of 1864, which was then in operation. Under that law 
there was a special prohibition against taxing shares of a national 
bank at a greater rate than those ot “any of the banks organized 
under auth rity of the State where such association is located.” 
Nationa! Banking Act (13 St. at L. 112), § 41. 


There can be no juestion that this restriction was violated by the 


assessinent in question. The shares of the Mechanies and Farmers 


Bank, i State bank, were assessed at the rate of: only thirty-tive 


’ " . . a * ie " : 
per cent of actiial vaine, while those of the Exchange Bank were 


ASSESS | at elvhty. 
; f og 


See Seventeenth Finding, fo 


As to the taxes ot that vear. therefore, the mere faet that the 


shares of Mr. and Mrs. Williams were, intentionally and by the 


rule above mentioned, assessed at a creater rate than those or a 
State bank. turnishes sufhicient ground tor invalidating the tax. 


. See Van Allen v. The Assessors, 5 Wall. 572 


SeveENTH. IF THE ASSESSMENTS IN QUESTION SHOULD NOT BE CoN- 


SIDERED WHOLLY VoD, THEY sHOULD BE HELD VOID AT LEAST As 10 
PrHE KACEKSS OVER THE AVERAGE RATE ASSESSED UPON OTHER MONEYVED 
CAPITAL, AND THE PLAINTIFF SHOULD HAVE JUDGMENT FOR SUCH 


EXCESS 
Pat iy } . ] . : i : 
[3.3 [| rhe bank had Hied a bpriiin equity to restralth the collection 
ot the taxes, it would, undoubtrediv. under the dectrine of the 


heen required to make a tender 


Cnimmings brid Pelton CASeS, have 
of the amount of taxes treely due, based pon the rafe Imposed (oT) 


othe) moneyed capital. 
law. and the rule adopted by the 
, x 


(2.) This being an aetion at 
restriction Imposed 
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assessors hay ne been in direct violation of the 


4 y sl . . 7 . © 
by tie law of thie [ nited states, we have clearly al right to recover 
eS 1) 1} 
tie whole amount thus bievally collected. 
) But if this action, being for money had and reeeived, should 
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be considered as a quas¢ equitable suit, in which ense plaintitt 
might be restricted in his recovery to the excess collected over the 
rate imposed ti other moneved capital, still thie right to recove!l 
Silcii CAXCeSS would be undoubted. | 

(4.) but it w: 


. . : ; 
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| cia MoO, THOT! ade SUC INADIITV To Gdistin@uisn results 
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i> OvUTeECTeE DeLOWw that such CACCS> eould not he ascer- 


tuined. 
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from the action of the assessurs, the plaintiff should not suffer there- 


from, but the whole tax be held bad. 
See Santa Clara Co, v. South Pacific Railroad Co., 
108 U. S. 394 
In fact, however, there is no difficulty in determining such excess 


trom the evidence. 


Eicutn. Taek CotCrRtT PROPERLY OVERRULED THE OBJECTION To 
rHE JURISDICTION OF THE COURT RAISED UPON DEFENDANTS AMENDED 
ANSWER, AT FOLIOS 160 vo 162, oF THE RECORD. (See Judge Cox's 


Opinion, tols. 34 to eth. ) 


|. So tar as the amended answer alleges that the assignment to 


" t 


plaintiff did not confer upon him the entire interest in the subjeet- 


matter of the suit, it is well settled that the defense cannot be sus- 
tained. This matter is governed by the State practice. (IR. S. of 
U.S. § 914.) It has been held by the New York Court of Appeals, 


that if a plaintiff, suing upon an assigned claim has a valid transter 


4s ayainst the assignor, and holds the legal title to the demand, the 


defendant has no legal interest to inquire whether the transter was 


_ 


an actual sale or merely colorable, or whether a consideration was 
paid therefor. In the language of Chief Judge Church, “The 
assignor could give the demand to the plaintiff, or sell it to him tor 
an inadequate consideration, or without any consideration. t Is 
enough it the plaintiff has the legal title to the demand, and the 
defendant would be protected in a payment or a recovery by the 


assignee, 
Sheridan v. Mayor, 68 N. Y.. ov, 32 
See also Stone v. Frost, 61 N. Y., 614 


Allen v. Brown, 44 N. Y.,228 


II. But it is claimed by the defendant that the causes of action 
set up in the complaint were assigned to the plaintiff and the 
plaintiff was made the plaintiff herein for the purpose of creating a 
case cognizable under the act of congress passed Mareh 3. 1875, and 
he was ‘improperly or collusively joined for such purpose. 

[t is a full and complete answer to this claim that the court has 
jurisdiction of the action under the law of 1375, reterred to with 
out reference to the citizenship of the parties. The plaintift’s 
assignor could have maintained an action if there had been no 


assignment, although he was a citizen of thie state, because it isa 


Se 


- 


the plaintiff. And the same may be said of the assignments to Mr. 
Williams, which were absolute on their face and vested the whole 
claim in the assignee. The agreement to repay one-half of the net 
avails and suit was merely a mode of payment for the assignment 
and did not impair the legal title of the assignee. 

The jurisdiction of the Circuit Court cannot, therefore, be suc- 
cessfully questioned on any of the grounds set up in the amended 
answer. : 

Ninth. No objection is made to the recovery upon the fourth 
count; that, therefore, should of course stand. ° The judgment ot 
the Circuit Court as to the other counts should be reversed, and 
judgment directed thereon for the plaintiff tor the amount 
demanded with interest, or a new trial ordered. 

MATTHEW HALE, 
A ttorney and of Counsel for Plaintiff in Error. 
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REPLY TO BRIEFS OF DEFENDANT IN ERROR. 


Matruew Hate, 
Attorney and of Counsel for Plaintiff in Error. 
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executTrix, &c.. PLAINTIFF IN 


Error, 
vs. 


THE BOARD OF SUPERVISORS OF TITE COUNTY 
OF ALBANY. 


REPLY TO BRIEFS OF DEFENDANT IN ERROR 


The learned counsel for the defendant in error seem, In 
some portions of their briefs, to have entirely miscon- 
ceived the theory of the plaintiff. 

No argument is necessary on their part to establish the 
proposition that this action could not be sustained simply 
by proof of an over valuation of the shares in question by 
the assessors resulting either from mistake or design. 

Our contention is— 

(1.) That the assessors deliberately adopted and habitually 
adhered to an unlawful rule or system for the assessment of 


bank shares. 
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; 
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ee Phat such rule or system nece scarily resulted lh taXx- 
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me the sSthrare In question at a greater fate than other 
mol vou Ca} Lali 1D) thie hands a) individual citizens of the 
‘| r 
‘> ;*y } , 3 7 f . 
fo.) Limat the proceedings ol the assessors were, therefore 
in violation ‘section S219 of the Revised Statutes 
’ } } } : ? es . ‘ : 
We claim that the evidence and the findings of the Court 
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support this contention ln examining this subject it 1s 
necessary to Inquire 
a. What was the rule or system adopted or prescribed by 
} a 
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fy \\ hat is its re sult Wpon tli rate of the taxation of the 
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: to by the assignors of the plaintil or the ofticers of the Ex- 


' change Bank, but was objected to by said oflicers, who 


; insisted that it wasthe duty of the ASSEeSSOrS to assess al] prop- 
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: CTLYV, NCiuUadIng bank stock, at its true and actual Value 
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wAX- of the ninth request (same page), that this was, by a rule, 
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ollicers of the bank, and My spite Of Kiowiledge on their part 
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IN QUESTION AT A GREATER RATI PHAN OTHER MONEYED 


See prin pial brief of plaintifl error 
; Pages 10 and 1! 
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teenth findings (pp. S4,55) as to the actual value of the bank 
stock assessed. 

It will not be successfully questioned that the stoek in 
other banks was “other moneyed capital” within the mean- 
Ing of § 521%. : 

While over $1,000,000 of this other moneyed capital was 
assessed at a less rate than the shares In question, only 
$150,000 was assessed at a greater rate. 


See principal brief, pruareee coc 
ry, 


The tifth finding of the eourt below made at the request 
of the defendant in error, and quoted by the counsel at the 
bottom of page 27 of its principal brief, is not inconsistent 
with our claim. 

This tinding merely exonerates the assessors from the 
charge of an habitual, intentional, and systematic diserimi- 
nation against the shares of “National banks” generally. 
Our claim is that the unlawful rule which they adopted 
for their own guidance, necessarily resulted in such diserim- 
ination against the holders of the shares of this’ particular 


National Bank. 


The fact that the same rule operated still more unfairly 
against the shareholders of a small State bank, as well as 
against those of one other National bank, or that it worked to 
the advantage of the shareholders in several other National 
and State banks, did not render it-any less prejudicial to the 


shareholders represented in this suit by plaintiff. 


wank 
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The statement of the learned counsel for the defendant in 
error, in their supplemental brief (p. 3), that plaintiff does 
not complain, and that there is’ no evidence to show that 
the rate of assessment on the shares in question is higher 
than on other moneyed capital in the hands of individuals, 
but that our complaint is that other Janks are assessed lower, 
shows a strange inadvertence as to the law, and the facts in 
the case. 

WA 

There is,and can be, no assessment a State authority 
avainst Nattonal banks. 

The shares in the banks, State and National, are moneyed 
capital. The great bulk (if not all) of the moneyed capital 
assessed in the sixth ward of Albany consisted of bank 
shares. Of this “ moneved capital ” the great majority (over 
four-fifths) was asssessed at a rete far less than the shares in 
question, and only about one-tenth was assessed ata greater 
rate. This, as has been shown, was by a rule or system 
deliberately adopted and obstinately adhered to. This rule 
or system violated the restriction contained in) ~ 9219. The 
fact that it was not justified by any State law did not make 
it any the less a violation of the law of the United States. 

V1. 

We still insist that the evidence offered and excluded, Te 
ferred to In the fifth point of the principal brief of the plain- 
tiff in error (pages 19 to 25), was competent to show that the 
tax collected upon the shares in question was at a greater 


rate than Was 1m pos d Upon other moneyed capital, for the 


reason that there Was 710 valid assessment upon ani other 


mY 


L capital and, thi refore, that if Wiis practically Ci- 
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Supreme Court of the United States. 


No, 222 


HALIIC Ek. SLANE. EXECUTRIZ, Bre. 
IN ERROR, 


PLAINTIFI 


against 


THE BOARD OF SUPERVISORS OF THE COUNTY 
OF ALBANY. 


No. 387. 


CHAUNCEY P. WILLIAMS, PLAINTIFF IN ERROR 


against 


THE BOARD OF SUPERVISORS OF THE COUNTY 
OF ALBANY. 
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STATEMENT AS To STATUTES AND |UDICIAL [DECISIONS O1 
rHk STATE oF New York. 


MATTHEW HALE, 


Attorney and of Counsel for Plaintiffs in Error. 
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Supreme Court of the United States. 


No, 222. 
HATTIE E. STANLEY. Executrix, Etc.. PLAINTIFE 


® ' 
rN MmRROR, 


THE BOARD OF SUPERVISORS OF THE COUNTY 
OF ALBANY. 


CHAUNCEY P. WILLIAMS, 


PLAINTIFF IN: ERROR. 
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THE BOARD OF SUPERVISORS OF THE COUNTY 
OF ALBAN Y 
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STATEMENT AS To STatTi 


rES AND JupIcIaAL DEeISIONS OF 
reid STATE O NEW YORK 


MATTHEW HALE, 


( Counsel for Plaintiffs 
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SUPREME COURT OF THE UNITED STATES, 
NO. 22. 
HATTIE E. STANLEY, EXecutTrix. Etc. 
PLAINTIFF IN ERROR. 
as ea, 
THE BOARD OF SUPERVISORS OF THE COUNTY 
OF ALBANY 


CHAUNCEY P. WILLIAMS, PLAINTIFF IN ERROR, 
against 
THE BOARD OF SUPERVISORS OF THE COUNTY 
OF ALBANY. 


STATEMENT 
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Kirst. LAWS ON THE SUBIECT RELATING SPECIALLY TO THEI 
CITY OF ALBANY. 


1 


The law voverning the assessment and collection of taxes 
in the citv of Albany, duriny the vears 1873 to 1878, inclusive, 
is entitled “An Act to provide for the assessment and collec- 
ion of taxes in the citv of Albany, passed March 23, 1550, 

: } ‘ - torn . ee > hh, + + oh a 7 ] » $y) ai ‘ 
being chapter eighty-six, of that vear. it contains the following 
provisions in regard to the correction of assessments : 

¢$g. If any person shall, at any time before the assessors 

- ‘ . . . . ; 1. : +. * : a ; 
shall have completed their assessments, make afhdavit that 
the value of his real estate does not exceed a certain sum to 


be specified in such affidavit; or that the value of the per- 
sonal estate owned by him, after deducting his just debts, and 
his property invested in the stock of any corporation or asso- 
werefor, docs not exceed a certain 
sum to be specified in thi ‘aidan: it shall be the duty of the 
board of assessors to value such real or personal estate, or 
both, as the case may be, at the sum specified in such aff- 
davit. cil) hdd THOT 

The pr visions of this section shall apply to any trustee, 
euardia s<ecutor or administrator, in their representative 
EE r 


Ciation Hable to be taxed 


s 410. All real and personal estate Nable to taxation, the 
value of which shall not have been specified by the afhdavit 

| ll | imated by the board of 
assessors at its full value, as they would appraise the same in 
the payment of a just debt due from a solvent debtor 

$12. Phe board of assessors shall shes ‘ the assessment- 
rolls on or betore the first Gay of Se} ember in eve ry Veal ¢ 
and they shall forthwith cause Kotices . thereof to be publis shed 
in three of the public newspapers of the said city, to be pub- 
lished therein respectively at least twenty days. 

13. Such notices shall set forth that the assessers have 
completed their assesment-rolls, and that the same are at the 
assessors: Office In the City IL HL. where they may be seen and 
examined by any of the inhabitants of the city or any 

| |. during twenty davs: and that the board 
will meet on a certain day at the expiration of 
such twenty days, specifvine such day, at their office in the 
Citv Hall, and remain in session five days, for the purpose of 
revi wing { 


e 2 pp! ication of anv person 
conceiving 


leir assessments, on th | 
. hall submit their assessment-rolls, at 
their office in the City Hall, during the twenty days specified 
In such notice, to t inspection of all persons who shall 
apply for that purpose. 
$45. Phe board cf assessors. shall meet at the time and 
place specified in the notice, and on the | 
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shall, on the atlidavit of such person, made as herein provided, 
reduce the assessment to the sum specified in such affidavit. 

$16. If the person objecting to the assessment can show 
by other proof than his own affidavit, to the satisfaction of the 
board of assessors, that such assessment is erroneous. the 
board of assessors shall review and alter the same without 
requiring any such aifidavit. 
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Second. GENERAL LAW, AFFECTING THE WHOLE STATE, ON 


6. Whenever anv person on his own behalf. or on behalf 
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OTF LNOsSe Whom Ae may represent, Silail 
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apply to the assessors 
of any town or ward to reduce the value of his real or personal 
ient-roll, it shall be the duty 
of such assessors to examine such person, under oath, touching 
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ne vaiue of nis or their said real or personal estate ‘and attet 
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estate, as set down in the assess! 
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sucn examination, and sucn otner supplementary evidence, 


under oath, as shall be presented by the party or person 
averieved, they shall fix the value thereof at such sum as they 
mav deem just, and under the rule preseribed by section 
(probable omission: so in original) of this title; but if such 
y i “ 
person shall 1 fuse to answet iy question as to the value of 
his real or personal estate, or the amount thereof, or present 
sufficient supplem« niary Vid rae oath. to iustifv a 
reduction, the said assessors sha t reduce the value of such 
real OT p) PSO) al CSLALC 

Chap. 176 of the Laws of 1851, as amended by 

chap. 536 of the Laws of 1857 


lhird. Prior to May 12, 1880, there was no slalulory remedy 
provided fOr the re\ Ie Ww ()] the action of the ASSCSSOTS., (on that 
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act TO pro, ide tor the review and correction of illegal, errone 
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This act provided for the issuing of a statutory cer/iorari fot 


the review of assessments that might thereafter be made. It 
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‘ | - ‘ . - . a. . ‘ ; P auteies 
nila 1) WMpicalion to ASSESS iit] LS rise priol to thie Passage 


hourth. REMEDY BY COMMON LAW. cerlierari 
ry 2 > 
Phe only mod oF Tt Vins essments, prior to Sao, 
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It is within the discretion of the Supreme Court to grant or 

atl ba A 8, ’ . hig 
Wwithhoiad a common iav rfiorart, and its decision cannot He 
reviewed 1n the Court of Appeals. 

|? 0 | i +4 N. \ 1, 

The writ of certiorari, in cases of this character does not 
; ; | : : eo ‘ , : Ss : * ; ] 2 : ‘ 
SUC ct de Oe Jiutsi illu , ut in tne se und disc retion Ol tne court 


upon special cause shown ; and once issued, will be superseded, 
if the remedy sought be inconsistent with the interests of 
public justice and convenience 
Pe ple V. \ssessors, 2 flun, 553. 591. 
See also People v. Police Commissioners, 82 
N. ¥.. 406 


People v. Tax Commissioners, 8s N. Y., 666. 
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People v. Stillwell, 19 N. Y¥., 531. 
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People v. supervisors, 15 Wend., 198, 206. 
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But the writ ) l especially in those cases where it 


, 


is used for the purpose of reviewing the acts and decisions of 


the Spee ial jurisdictions which are er ated by statute. and do 
not procced according to the course of the common law, such 
as boards of supervisors and commissioners of highways, does 
not issue cx debite pustitie, but only on application to the court, 
and special cause shown. The reason is that these bodies 
exereise powers 1n which the peopl il lara are concerned, 
and vreal public deti meni ind LNCONVENICNCCe micht result 
from interfering with thet proce edine’s 


1s Wend., 206. 
See also People vy. McCarty, 102 N. ¥Y.. 0 30 
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2. Inequalities 1n assessments, or Injustice arising from the 
assessinent of property at a yreater rate than other property, 
cannot be corrected on cerfierart, Where the property of the 
person complaining Is not assessed at more than its‘actual 
value. 

(@.) “A departure by assessors from the standard fixed by 
statute for estimating the value of property placed upon the 


ASSESS i-TO) cannot be correc ted Wwpon ceriivyvar?, NOT Can 
| 


their tailure to assess the property of a corporation, as 
required, be so corrected. The court may reverse the assess- 
ment as made, and direct a reassessment: but after the roll 
has been delivered to th oard of supervisors and the 
power of the assessors over it has ceased. a certierart should 


, 


} 1} : a iia —_ 17 . ‘ 
not ve allowed, and iW allowed, Sfloul 


return made. 


Be ** «% ] " st *ss ‘ , > a 
cd we Guashed even atte 


>. 


People ex rel. Marsh v. Delanev, 49 N. Y., 655 


, 


4.) In the Peop 


| 
' } 7 
: 


¢ ex rel. the Rome. Watertown and 


Ogdensbure R. R. Co. v. Dickson, 8 Hun., 178, the property of 


/ 
th . t _ OTS worth ‘> 1 ys : 1, | } . ._. ct °c RirE2 LS ] 4 + ~“’ _ - . 
iit \ ie hare Ril y+. Ve biel] Ct li ASsSCSSC(< cil ol 7.500, 


while other real estate in the town had been assessed at onlv 


is 


one-third of its true value. The relators claimed that the 
assessment-roll should be corrected by reducing .the amount 
of the assessment on their property to one-third of its actual 
value; but this relief was refused by the Supreme Court, the 


General Term saving : 


‘f . ] . : , ‘ } ; . . 
~his relator 1s not in fact assessed for more than the 
admitted value of its property, and its 
Bae " : . 7 . ] ‘ 7 on 2 2 * 
Oniv ¢ moplaint ls, reall ae Line} DAarties, not before WS OF} 


parties to this proceeding ire nolL ASSEeSSed Al the Sill rate 
| 


with itself. and the relief it asks 1s utterly tinadmussible. 


f* * 
8 Hun, 178, 179 


ic.) In the case of the People cx re/. Youmans v. Supervisors, 
60 N. Y., 381, the question arose under chapter 356 of the 
Laws of 1858, which provided as follows: 

* Whenever assessments are made against any person 1n any 


* 


town or ward in which he does not reside. the board of 
supervisors of the county to which such assessments are 
returned, shall have as full power and authority, and it shall 
be their dutv to correct such assessments as to the valuation 
of the rents, and as to the gross amount for which such 
person shall be assessed as the assessors have as to a resident 
of the town: and such board of supervisors mav reduce the 
amount of such assessments in the respective towns or wards 
of the county in proportion or otherwise, as the nature of the 
corrections require, to make such assessments just. 

The relator claimed and showed that the other property, 
real and personal, in the towns tn which he was assessed, were 
assessed at only one-third of their true value. He asked fora 
mandamus commanding the defendant to correct and reduce 
the assessments against him so as to make them proportionately 
equal to the assessments upon other taxable property in the 
towns. The Court of Appeals held that he was not entitled 


to the relief. The court Say 

RAPALLO, J. The relator concedes that the assessments 
which he seeks to reduce, we»>r made precisely according to 
the statute, that is, at the rate of S100 for every seven dollars 
of rents reserved in the leases. But he claims that this 
assessment is unjust for the reason that other property in the 
towns where he is assessed is assessed only at from one-third 
to one-fourth of its value, and consequently he 1s made to bear 
more than his just proportion of taxes. 

This iniustice results not from any erroneous assessment 
of the relator’s property, but from the violation of. their 


dutv by the assessors in undervaluing the property of the 


others, and the question presented is whether any power 1s 


. « 
“— 7 1 ie . .ea° . + » ’ 
conferred by law upon the poara oO} sup rVisors Ot the CounLy\ 
- i . 


1 rts en en ~~ a 
to reduce the valuation ol his prope riv below that rescer1ped 
by law, SO oa LO) make it contorm to the erroneous under- 
valuation by the a -of the property of other taxpayers. 

' } c : ee ; ] 
lo WW th) A10AaLviIoONn O CT) 4 Class ©] property depend 
: 


upon the violation by assessors of the duty required of them 


. “3 oe .. a : ea 
by law, in respect to another description of taxable property, 
. , . . . .. Bi. ® ; * : 
WOLLIiCL Dr ‘CCOVUTILION and sanction of such violations of duty. 
‘ — a 1 3 a ions le 
wil re | (| ) npute to the legislature, unless 

; . ‘ . ; ? 
declared in the most unequivocal terms 
7 ] 
Y 4 -_," > 7 *. ne 
(< N. . 5 - y*? Ne sON-e 
4 ‘ ] > ean on tar : ob os ' re aeeee * . 
Fifth. After the first of July, 1n the State at large ‘(in 
© * , + 
Albany alter September 1) the assessors have no power to 
° ' 
‘ ** . 
add names or property to the assessment-roll, or to mecrease 


1 ’ j , 
( lark , NO} 7) “Tb 14 id ~ ( Ix Ls, — ( . 
afid., 49 N. ¥., 243, 247 
) + 
6 Westfall v. Preston, Id. 352 
<a , en 
Overing Foote, 65 N. Y., 26 
7] ‘ Ms . . es . , ~ 
4 People v. Forrest, 30 Hun., 240. 
> 4-f 1? \ t ‘ Tf eta ee et 
S207) IN fe MEE hy TANTO AML S 
he 4; 7 ¢ 1 ‘ , ee , : , e ] 4 
eo | ie Cotti { tdi \ 4 \' i i | >] Wdev ii Fev dsidlts Is in veneral it? 
, . ] ] , 7*4 ‘*s% ‘ ‘ ** *% . . ‘ aa ‘ - oat ] 
COMDC 1 tne pe mace ¢ Mere ninisterial acts prescriped 
‘ } ' | : } } . I os ] ‘ ~~ Pp . -eert Sg 
by ica We il DEL cLiS@) i Dt addre SSC] tO) subordinate judicial 
oa *** | 4 . +» ] ie . . : ] * : : ; 1 
tribuna Ss £0 COmMmpDe! TAECM tO eXercise Theil functions. put 
; 
4° ie : 7 e*, » 4}, *** ‘ ] " ‘ . — ‘ . : - ~ P . . 
never to require them to decide in a particular manner. It iS 
‘ 
nex. ike 2 \ Or error or appeal, a remedy for erroneous 
i i o 
a , P : ; Ee a ’ ’ ; ’ , } 
decisions ) —Meida ( mon Licas 7. People, 1&8 Wend.. 
O2~- OO, ana Ca - cited. ‘his pri ipie appiles to every. case 
i i e 
. Saat . 4 »T ‘ - . ‘* ] ] 
where the duty, perfo,mance of which 1s sought to be com. 
a6 - 2 ee Raper Very Ame a ae meee y ae 
¢ iif ise im i ILS Pict Lal § Pat ( lkcti, ()7 INVOLV < “y Lhe op tog gg bt qq 


udiclal power or discretion, irrespective ofl the veneral 


enaracter of the omeer or pbodv toa which tne writ 1s addressed. 


11) , le ] ‘ *’ | pe } e 5 . 
A subordinate Oday Ca be directed to act. but not how to act, 
, ; , »¢? ? 7 7? } +) _ "= . . "bes a . . : . ] 
11) al areeee ] i! \ > ‘ i \ rig nt to 4 XKCTCISC 1S }JuUcY- 
’ »?> Ih . 4 leat ¢ 41 ‘ ° a? ° ’ 
ment he ¢ dutv, and not that of the body 
or otficer, determines bow tar performance of the duty may 


be enforced by mandamus. Where a subordinate body is 
e - My . » .» y 

tion of fact, the dutv 

: ‘ ae : nt } ‘ > ." . | . ‘>?o% ; . ] . 4 . a 

LS mudicial. ana thougn 7: Carn Os compelled by WaAvNAAVILUS TO 


determine the fact, it cannot be directed to decide in a par- 


9 


“a 

ticular way, however clearly it be made to appear what 
the decision ought to be. This principle was applied to an 
assessor in Howland v. Eldridge (43 N. Y., 457, 461), and is 
there recognized as an established and universal rule. 


People v. Common Council, 78 N. Y., 33, 39. 


2. The issuing of this writ is discretionary,and not a matter 
of right. 
People v. Wendell, 71 N. Y., 171. 

People v. Croton Aqueduct Board, 49 Barb., 259. 


And it is always refused where the relator has a sufficient 
remedy by action. 
Ex parte Lynch, 2 Hill 45. 
People v. Campbell, 72 N. Y., 496. 


Seventh. It is claimed, therefore, on the part of the plaintiffs 
in error, that there was no mode under the statutes or laws of 
the State of New York, by which a correction of the errors 
complained of, could have been compelled. The assessors 
could not have been compelled to correct such errors, because 
the assessment upon the shares in question was at less than 
their actual value, and the injustice complained of was in 
at a still lower rate. For the same 


assessing other property 
a correction could not have been 


reason, as above shown, 
made by suing out a common law certiorari, or by an application 
for a mandamus even if such writs, in the discretion of the 
court, should be allowed; nor was any review provided by 
appeal, or otherwise, of the acts or decisions of the assessors 
under the law, chapter 345, of 1883, the validity of which 1s 
involved in the Williams case. (No. 387.) 
MATTHEW HALE, 


Attorney and of Counsel for Plaintiffs in Error. 


March 28,°1887, 
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OCTOBER ‘TERM, 18386. 


HATTIE E. STANLEY, PLAINTIFF IN ERROR, 
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THE BOARD OF SUPERVISORS oF THE COUNTY 
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BRIEF OF DEFENDANT IN ERROR. 


WIHTEELER HL. PECKITAM, 
SIMON W. ROSSENDALE, 


Of Counsel for Defendant in Error. 


UNITED STATES SUPREME COURT. 


HATTIE E. STANLEY, Exetcurrix, &c., 


Plaintiff mn krror, 
AGAINST 


THE BOARD OF SUPERVISORS OF ALBANY COUNTY, 
Defendant an Error. 


BRIEF OF DEFENDANT IN ERROR, 

{ This case arises under the provisions of § 5,219 of the Revised 
iy Statutes of the United States, touching taxation of shares of 
National Banking Associations. 

| Edward N. Stanley, the plaintiff in error, claiming to be the 
| assignee of various shageholders of the National Albany Exchange 
Bank, sues the Board of Supervisors of the County of Albany, N. 


Ba to recover back, taxes, as he claims, illegally collected trom his 


assignors. 

This action has once been before this tribunal, anid is reported 
im 10D U. Ss. Rep rts, af pp. So ef seq. A judgment obtained by 
plaintiff in error, was reversed ly this court. 


DB 


i “a supplemental opinion (105 U. a S16, 317, 518,) this court 


ST 
- oe 
. 


\ sata hot sh | at citi he proved that the HSSCSSOrsS habitually and 

“intentionally, or by some rule prescribed by themselves, or 
‘7 “ by Some one whom they were bound to obey, assessed the 
a * sharesgt the national banks higher in proportion to their actual 


“value than other moneyed capital generally, then there is ground 
‘for recovery, and a hearing as to that should be granted - 


The plaintiff. subsequent to the decision ot this court, on motion, 


“as permitted to amend his complaint. 


4 


One count of the original complaint is printed in the Transcript 
of Reeord (page 45). 

The amendment (Transeript of Record, p. 4, fol. 11,) was 
made, so that the complaint might conform to the supplemental 
opinion hereinbefore reterred to, and as amended, alleged, “that 
* the assessors intentionally assessed, by a rule prescribed by them- 
“selves, shares of stock in the National Albany Exchange Bank 
“at a greater rate than other moneyed capital in the hands of indi- 
* viduals of the State of New Y ork,” 


Amended complaint, fols. 10 and 11, 


After this amendment was made, but before the trial, the plaintiff 


in error discontinued the action as to the Sth. Ott, wth, LOth, Lith 
and 12th counts, (as to which the statute ot limitations had not 
run.) and the ease was retried betore Judge Coxe without a 
jury,)a jury trial, having been waived by the parties, fol. 272, p. 79), 
upon the counts remaining in the complaint, viz., Ist, 2d, dd, 4th. 
Sth, Mth, in the light of the intimation made by this court In its 


supplemental opinion and decision. Judgment was given for the 


detendant, excepting as to the fourth count. 

Judge Coxe wrote an opinion (Record, p. 94,) which is reported 
in Lo ed. Reporter, 485. 

Judgxyment was awarded to plaintiff on the fourth count. This 
Wiis the count to recover the faxes collected oni the shares of one of 


the shareholders, viz., Chauneey P. Williams, who had made proof 
: t 


betore the assessors that he owed debts exceeding the amount of 


his assessment. This question had been presented and disposed of 
by the previous determination of this court, and, pursuant to its 
decision (105 U.S., at p. 316), judgment was rendered on the fourth 
count of the complaint. 

So that this case is now presented on the counts remaining in 
the complaint (Ist, Pd. 3d, Sth. 9th) upon the proposition as above 


tated. 


i 


>. 


—t, 


POLN ‘TDs 


THIs CASE SHOULD HAVE BEEN DISMISSED UNDER AND BY VIRTUE OF 
’ 


THE FIFTH SECTION OF THE act oF Marcu 3, 1875. cHaprer 137 


(18 Sratr. ar Larcre. Parr 3. p. 470). 


(a.) By the act above mentioned, it is made the duty of the court, 
even on its own motion, to dismiss such a case, where the parties 
have been improperiy or collusively made or joined, either as 
plaintiffs or detendants, tor the purpose of creating a4 Cause cogniza- 
ble under the act. 

The section cited reads as follows: 

That if, inany suit commenced in a Cirenit Court, or removed 
trom a State court to a Cirenit Court of the United States, it shall 
appear to the satisfaction of said Circuit Court, at any time after 


such suit has nw a brought or removed there ho, tliat such suit does 


- 


reuit Court, or that the 


5 


not really and substantially involve a dispute or coutroversy prop- 
(| 


erly within the jurisdiction of said 
parties to sald suit have been lmopreperly or collusively made or 
joined, either as plaintiffs or detendants, tor the purpose of creating 
a4Ccasc C mnizable or PFeMovavie under this act, the sald Cireuit 
Court ehiall proce ed no further ttre rein, tyuat stiall cistiss the sult or 
remand it to thie court from Wlile it Wis removed, iis justice may 


- ] ] ; ‘ e* eh ; ; ‘ ° 
require, and shall tiake such crder as te Costs as shiall be just, tut 


rhe order | said ( ircult (court distuissing or remanding: said Cilise 
ty the State Court shall be reviewable by thie Supre me Court on a 
writ or error, oF appeal, nus The Case nay be, 

(h.) There can be no doubt that the sole cause of the assignment 


. 
‘ +? 
: 


to Stanley, the presetit plaintifl, was to give jurisdiction to this 


court, or, at least, to pit the question ol jurisdiction beyond any 
doubt. 
The assignment, by the shareholders, was made to Williams as a 


sort of speculation, 
oe 2: oes - “¢ *~ 7 * 


8 The subscriber wil] bear the CX pense, and take the risk of the 
: prosecution, No CApelise OP liability is to be Ineurred either by 


“the bank or shareliolders. In case of success, it is hoped that the 


6 


“sum recovered may, in whole, or in part, reimburse the expenses ° 
“ineurred. If more should be realized, one half the excess will he 
paid ta You, the athe ;’ halt AL hy, retained “us compensation tor the 
- risk an! care of the prosecution. 

x % x . % x x # 


Sco cireular, May 10, 1875, pp..56, 57, Transcript of 
Record, (fol. 188.) 

Sec also assienment of shareho'ders -to Williams, 
pp. 61, 62, at fol. 207. as follows 


s 
+ x ea + # * % 


“One-half of my ratable share of such CXCCsS, (afte paving total 
“costs and expenses of litigation), shall be paid over to me by sitid 
* Williams 
“* Wi/liams.” 


when so recovered, the othe a half lo bé re tuined by said 


. 


¥ * Pa oa a + ““ & 
— 


Mr. W illiaiis assigns these claims over fo Mr. Staniev i} p. 4, 


* there wus no 


68). Tle is a nephew of Mr. Williams’ wite, 
money paid, * * * the engagement or arrangement was, that 
the suit was to be tried in his name. ana that -he would see to 
prosecuting the sult. cut { he should bial he subye et to any Cost: as te 
anything further, there was no definite arrangement > = we. 
Williams expect 7 that after the sult Was determin “ad. and 7 Cus 
any money Was © lle ‘real, if should be potlal overor returned te him 
(Willisims testimony, tol eh eb This Was based on the inek of pecun- 
lary interest of Stanley, (the plaintiff, fol. 232), and in) view ot 
their relations toeach other, The assignment was made to Stanley 


’ 
a - 


because Mr. Williams * was advised to do so.” that the matter lilyhet 
standin “a better position ” (ol. 333), “because the / laintipy Wits 
a non-resiaent of the State of New York.” | 

At fol. 234, Mr. Williams admits that the assignment was made 
to plaintith, hor the PUrypose cy having “as plaints, (L ji0d)+ =P sident of 
New York State. Since the assignment was made, Mr. Williams 
has furnished the money to pay the expenses of the litigation, 
including counsel fees. The same counsel was retained by plaintifi 
as had acted tor Mr. Williams. (P. 69, fols. 284, 285). 


The assigument to this plaintiff (for the purpose of making a 


——e _— gpl st me iin a. 


within this State. 
The statute 


making plaintitts or detendants, those who had no real interest in 


ron, 


the court 


MIT pose oft 


duty of the court 


Williams 


Waite SVS: 


“If they improperly dismiss a cause 


And. in Farmington v. 


Nottawa (NU pPa) Is HOPALD 


7 


Farmington \v 


aporoved, 


‘ase cognizable under this act) was, therefore, within the meaning 
tof the act, a collusive making of the plaintiff. a party to the action. 
Williams v. Nottawa, 104 U. S., 209. 

Farmington v. Pillsbury, 114 U. 8., 138. 


(c.) Upon such fact appearing, it is the duty of the court to 
dismiss the suit even on its own motion, and without any plea. 


Williams v. 


} } 
Oakland, 


nv. Palmer, 104 U. 8., 482. 

Hlagvin, 11 Fed. Rep,, 219 
M. Railway v. Swan, 

Pillsbury, 114 U. S., 1 


Giles, 11S U 


(7.) The ease is not altered, even though it should turn ont, that 
there was In reality no necessity for the assignment, and that the 


court would have had jurisdiction, in the case of a plaintiff residing 


1? ea, 
CoOlLLiuUs ive 


the controversy, and tor the sole purpose of giving the court juris- 


[It is the enfen? which is wrong. and when such intent appears— 


gy the court jurisdiction, 


intended to be guarded against by the statute arises, and it Is the 


Thre above Cases Carry out such doetrine. 


Town of Nottawa (supra).Mr. C 


“Tn this connection we deem it proper to say that this provision 
‘of the act of IS75 is a salutary one, and that is the duty of the 


“Cireuit Courts to exercise their power under it in proper Cases. 


ops expressly made reviewable here.” 
bury, 114 U. S., 138, 
Chief Justice Waite further 


stating, })- L44, that the statute “* is equivalent to an express enact- 


Nottawa, 104 U 


arranvements, 


laintiff was made plaintitt tor the 


their action in that 


~ 


“ment by Congress, that the Cireutt Courts shall not have jurisdie- 
“tion of suits which do not really and substantially involve a dis- 
se pute or controversy of which they have COVUTIZANCE, nor of suits 
“in which the parties have been improperly or collusively made or 
“joined for the purpose of creating a case cognizable under the 


s* 


- ot. 

(+. ) Possibly plaintiff's assivnor thought, this court had jurisdie- 
t) iP if nea eitizen ot Neu Y ork had been made plaintitf. ut he 
had not confidence enough in the point to run that risk, and so he 
makes this assignment to a citizen of [linois, who at once com- 


mences suit, and has the same counsel as his assignor had. 


The question for the court is simply, with what intent was this 


-assigninent made ¢ Was it for the purpose of obviating any objee- 


tion arising from the plaintiff being a citizen ot New York? And 
if so, then such intent was a collusive or improper intent within 

. ’ . . , . . ‘ 
the meaning of such statute, and the plaintiff must fail on that 


a 
account, and his Cus he dismissed, 


(7.) It is of not the least consequence that the assignment was 
made so absolute and unconditional, that in law there conld be no 
recovery for a reassignment or anything of that kind, and so, that 
there was no kind of legal obligation on the part of the assignee, to 
port One dollar of any recovery Te the assienor. 

Coflin v. Haggin, 11 Fed. Rep., 219. 


Fountain v. Town of Angelica, 12 Fed. Rep., 8 


li Farmington v. Pillsbury, 114 U.S%., 158, the plaintiff had 
elven, in Ccomsideration tor the issivniment, his note to the ASSLONOrS, 
tovether with an agrecinent that he would pay to the asslognor titty 
per cent. of the ainount ree vered pon the COUpotis assigned to 
linn. This court heid ( }). 146) that it was “ta suit tor the benefit 
© of the owners ot the bonds, They are to receive from the plain- 
‘riff one-half of the net proceeds of the case they have created, by 
* their transfer of the coupons vathered together for that purpose. 
* The suit is their own in reality, though they have agreed that the 


 olainatitt TERY retain one-half of what he collects tor the use of his 


‘name and trouble of collecting.” 


| 


Qg 


(y.) So the assignment of the cause of action in the case at bar 
“was a contrivance, a pretext, the result of a collusive arrange- 
“ment,” and, irrespective of, and prior to, the act of 1875, this 
court held where it was manitest that the rea/ interest remained 
in the assiqnor jurisdiction would not be entertained. 

Barney v. Baltimore, 6 Wall., 280, reaffirmed and 


approved in Bernards ‘Township v. Stebbins, 
109 U. S., 341-354. 


The Cause should have been dismissed by the Circuit. 


I]. 


A DISMISSAL ON SUBSTANTIALLY THE SAME THEORY, SHOULD HAVE 


BEEN ORDERED, BECAUSE OF THE FOLLOWING FACTS. 


(7) Mr. Williams, to whom the assignments of the stockholders 
were originally made, had, in addition to their alleged causes of 
action, several alleged causes himself, and of. an amount exceeding 
S500, 

Seme of the causes of action assigned to him by stockholders 
involved more than S500, while very many did not, and did not at 


the thie of the commencement of the action herein. 


(b.) The assignment to Williams, and by him to Stanley, of these 
alleved causes of action, which did not involve $500, must have 
been for the Purpose of adding thre mi to the other causes of action, 
or to each other, and in that way to make the assignee, if it were 
legally possible, the owner of a cause of action cognizable in this 
court, in the cases of these separate. claims, involving less than 
S500. In other words, althonen these separate causes of action on 
the part of separate stockholders, which did not involve $500, were 
not, under the statute, cognizable in the Circuit Court, yet each 
assigner would assign his cause of action to an assignee, and he, 
by adding them together, would have a cause of action thus 
cognizable. 

This was evidently the intent of such assignment, and such intent 
is within the provisions of the statute above reterred to. 


2 


Ll 


(c.) In Williams v. Nottawa (above cited) the plaintiff was the 
owner of $500 in amount of the bonds sued -on, while one Tob: y 
owned 3300 more, and it would seem he had assigned them to 
Williams, who got Judgment for the six bonds of $100 each, with 
interest, making SOV4.57 

All the other bonds in question, being those on which judgment 
was rendered in taver of the township, were owned by Kline 
X Connor, Who assivned lo Williams only for the purpose of having 
suit brought. ; 

Williams brought error to the Supreme Court for the Purpose cof 
reversing the judgment rendered in favor of ‘tue town on the 
Aline & Connor bonds. | 

The Supreme Court, instead of reversing the judgment simply, 
went further and said it was evidently the intent to give Jurisdic- 
tion to the court by the assignment of the bonds upon which 
judgment was rendered, in favor of the town to the plaintiff, and 
that the plaintiff himself had no cause of action involving S500, 
and the assignment of Tobey to him was for the same purpose, 
and consequently the Cireuit Court should have dismissed the 


whole case, and this the Supreme Court directed should be done. 


(.) The same rule would at least call for the dismissal of all 
those causes of action which, at the time of the commencement 
of the action, did not nmount to SHO, 

This embraces all the names and amounts in Schedule A (}). $4. 


fol. 108.) which reters to the eighth count in the complaint, except: 


loner’ We iitenee SOI, GUO ii «6k wicks Vik ee oS S1.400 76 
Piven TINO og cto ea cece k eka 6 chk one 962 73 
SO Wile. a eas aecelge 1155 12 
Polen Treett. oc ince ioe ieion eee b6S SO 
SO.GSG Si 

Amount in ei@hth count consisting of items under SOO. (817 34 
Total cinema th GlRNth GOUNE . 6 oo oie kos diccceccas S11,604 75 


Sothat the amount, as to which. as we claim there is no 


jurisdiction, so taras the eighth count is concerned, is. Si,817 3 


In the ninth count of the complaint and to which Schedule B 


en 


11 


refers (p, 36, fol. 112), there are only items of S500 and upwards, 
ais follows: 


CE EP er ate 6 ee S1.061 15 


Ee oes eee , 829 03 
S1.890 18 
Amount claimed in ninth eount made up of claims 
i cee weds soda wie ee ben cauenacnc ae 
rr . ‘ . . a a 
rote: claim in ninth count. ...cccesocceetes ... $8,147 26 
Amount as to which we claim there was no Jurisdiction, 
so far as ninth count is concerned, is............. $6,257 O08 


Hlawley v. Fairbanks, 108 U. S., 544. 


The fact, that some of such causes of action might now, by the 
addition of interest up to this time, involve $500 is immaterial, as 
iT thie Cuse last eited. Tie cpu stion to he cle termined WHS, what Was 
t 


souiit. 


i amount involved at the time the jurisdiction of the court was 
Railroad Co., v. Trook, 100 U. S., 112, 


e.) And so the amount is insutlicient to vive jurisdiction to this’ 


7 
eaourt, ( (18S supra, 
‘ 


— 3 
(7.) In this ease no two of the assignees claim under the same 


title. There could not, ny ait raiftnre of the Case, be such a claim. 


It Is ad separate and distinet and independent act in regard to each 


i 


separate st ekholder, that vives him a separate, distinet and inde- 


‘ 
— 
, 


pendent cause of action. Thereis no common or undivided interest 


in these clatmes. Keach stockholder bas his own claim, whieh depends 


tly) Th its own separate and independent facts. There is to he rhe 
division of a common fund, with a total liability on the part of the 
defendant arising out of the facts of the case constituting one eanuse 
of action, while the different parties make claims to the common 
fund arising trom the same general and common title On the 
contrary, the fund is net common at all, nor does the liability of 
detendants spring up with regard to any common amount. It isa 
linbility te ench stockholder, based TpOrk a separate wrong done 


him in taking his property, to make the amount of a tax placed 


12 
upon his specific shares by virtue of a separate assessment upon 
them. 

It is not like the case of a mortgage for a large sum, to cover an 
issue of bonds, payable to bearer, or order, where each bond might 
be less than $500, and which were assigned to one person who 
brought suit, even ASStMine that this could he done, There is 
really in such matter, perhaps, an interest in a common fund, or 
one ‘entire contract to pay the bonds. But this is no such case. 
Could five shareholders of separate banks, each claiming to have 
been illegally assessed $100, assign to one and thus obtain juris- 


dietion ¢ 


(7.) The policy of the act of 1875, is to discourage the resort to 
the Federal Courts, by ASSIVNCES to whom an assignment has been 


made for the purpose of giving jurisdiction. 


ITT. 


Tie OBJECTION TO THE EVIDENCE OFFERED AT FOLIO 269 WAS WELL 


TAKEN, AND THE TESTIMONY PROPERLY EXCLUDED, 


(w.) It was not within the issue. It would in nowise tend to 
rove any intentional and unjust discrimination as to valuation 
) 7 


against the shares of the Exchange Bank. 


(6.) If it was material for any purpose it was, te prove that the 
whole assessment was irregular and illegal; this was not pleaded 


by plaintill, 


(c.) In the light of the stipulation, given by plaintiff's attorneys, 
if Wiis offered only for the Purpose ot showing, that plaintith and 
his assignors, were assessed at a greater rate than was other 
moneyed capital, ete. | 

See stipulation, p. 50, fols. 163, 164. 


And upon this question it was immaterial, and properly 


excluded. 


THE PLAINTIFF CANNOT RECOVER, BECAUSE THE TAX, EXCEPTING 
AS REGARDS THE FOURTH COUNT (AND WHICH IS NOW ELIM- 
INATED, BECAUSE PLAINTIFF IN ERROR, RECOVERED JUDGMENT 
THEREON), WAS NOT VOLD, BUT VOIDABLE ONLY, UPON PROOF 
OF THE INDEBTEDNESS OF THE SHAREHOLDER, AND OF HIS 
DEMAND TO REDUCE HIS ASSESSMENT, AND IN A DIRECT PRO- 
CEEDING FOR THAT PURPOSE, 


(a.) The Supreme Court in this ease has decided that an assess- 
ment under the act of 1866 is not neeessarily void. and that sueh 
act was not wholly illegal. 


Stanley v. Board of Supervisers, 105 U. 8., 305, 


app. o14-s Lo. 


} 


i lt follows that the assessors were not without authority to nssess 
“national bank shares. * #7 hat in eases where indebted- 
“ness existed, which ought to be dedueted, the assessment was 


“ voidable, bul not vod” (pp. 315). 


(6.) The assessors therefore had jurisdiction to assess the shares 
of the plaintiffs assignors as of some value. Having jurisdiction so 
LO USSCSS, then their judgment as to what amount will be proper isa 
judicial judgment made apon a subject over which they had jarts- 
diction, and though they may have erred in the determination-as to 
value, such error does not oust theta of juris liction, and so does not 
render the assessment void. 

Williams v. Weaver, 75 N. Y., 30; and cases there 


Cited 


’ ° 
' 


The Supreme Court did not overrule this doctrine In the ease of 


People V. Weaver ‘ Li U. s s >). but in W illiarns Ve Weaver 100) 
LT. S.. 547). it afirmed the judgment of the New York Court ot 


Appeals in above case. 


(c.) No case can be found where a recovery of the full amount 
pl a tax paid Into the treasury has been permitted, where the assess- 
ment was made by othcers having jurisdiction to assess the property 
assessed. 


l4 : 


In Newman v. Supervisors (45 N. Y., 676, at 687) the right to 
recover back the amount is based pon the faet that the treasury 
had reeeived the money by acts which were void for want of official 


power and jurisdiction to do hem. 


Bank of Chemune v. Elmira (53 N. Y.. 49. at 52) goes on same 
principle, and in Spe ine of the right to recover back, the eourt 
> = ea *' ' } ; i. } ’ : ; 
Said: hey were mnde and ley “| not onlv without autnority, out 
. . . ** ryy . + . , 
“in violation of an cXpress statute, he property itsel f, which 

rt ieee : en 
Wis assessed. wis not tanxiwoile, llenee the assessment was utteri\ 
void. 


‘ } © ’ . . 
So i more recent cases, the Court ol Appeals holds, reafhiirming 


. ° - } . ] : 
ihe foregone @nses, that to reeover baek the money the assessment 


* » } . ’ . } ° ? 

must be vor/, like a void judgment, a nullity: then the assessment 
, . ] 

ay be recovered backs. 


Bruecher v. The Villnge of Port Chester, 101 N. 
¥., 240, 244. 


: oa 
(¢.) [lere is nosueh ease, excepting as t » the tax mentioned in the 
fourth Count. 


+ , . : 7 . 
In the Chises, Pelton V. N itional Bank (10] [ ta con ond Cum- 


> 


' :, . : ie , ; 

mings v. National Bank (LOL U.S... 158) where the taxing officers 
‘ ; ites . a 1} ann oR } 17 

SVSLOTILALICUILS canal PCC UELIONALEN under-valued mii other mone ed 

capital, the court said it was a violation of the aet of Congress, but 


} 


it did not render t] 
] ‘ , 


7 " ‘ 2 , , 
excess, and upon tender ofthe amount which such shares Ought to 


} ! 1? . , 
me Whole Assessment actually pod. byt OnIV the 


’ 


, ’ | b 7 
Pay, the Coliection OF the Daiinee m 


vit be enjoined 


i@ eourt in this case, in writing tne Sup) 


(105 U. S. p. 318) savs, a neht of recovery would exist ‘1 


° ? } ! . ’ } ‘ , ; 1? , 
ease if ecould ve proved tna the uSssessors habitually erred 
i ° 
: 1] —— ; — ee S Ther ¢has } oo 
mtentionailv. or wD SOn¢ riiie preseribed i>) LHCMSeiVes, ©} \ 


some one Whom they were Dounad to obey, assessed tne shares of tlie 


} ee Hye _ « - Ba ate toe — oie Lie ] 
nAationAnl banks higher, in proportion fo their actual value. t! 


, + '* ‘ ‘ . + . ’ 5 
i ~ " see) | ‘ ; Var » P*e ; ° »* . . ‘ ' 
OLE! moneved or portsul a4 rhe raliiy. he COUT VIdentiy had iT} 
. + ‘ — q ] . + 
mind simply the question of the assessment, at do not that Of low 
i ° i 


. i] » | a | | } , 
fara recovery could be allowed mn such @& Case as this vi Moles 


already paid into the treasury. 


Such an assessment wouig simply be one of over-valuation. 


Lo 


But there was jurisdiction, as has been said, to make some assess- 
‘ment. and hence the whole assessment was not void. The excess 
only would be void. and there is no proof what such excess would 


be. And a payment of the tax, under such circumstances, gives 


~~ 


ho right to recover the ainount back again, certainly not the full 
amount. 

In Ilicks v. Westport (130 Mass., 478), a non-resident of Massa. 
clhusetts was tux: dona large amount oi personal property as a resi- 
dent of the town of Westport therein. He had certain horses and 
eattle in the town in which he was assessed, and taxable there by 


Virtue of a special statute, Dut vastiv tess in vaiune than the property 


, 


" , } ey ; , } 
for which he was LEE p Pop riv ASSsessed The court held that part of 


. : 
the tax Was a ieval one, to wit. that on the horses and cattie, but 

, 4 | } ] it , . . * 
Por upon the othel personal proj Cry. Phe action was to recovel 

, ' . , 
Dac k MY? Amon Of taX paid on the personal property which was 
i ; i . 
j ) | ; ‘tue? ‘ " ‘ . . 

NOL ASSCSSADLe, But the court retused to sustain the action, saving 
It Was tne setLtle dd ruie tontean action could not he maintained to 
reeover back a tax pata to a town or e@eitv. lf anv part of the tax-1s 
: , " . 
le@Vai. Chiel Justice PFHAaAW Salad, in 1 coin VY. \\ orcester (S ( ush 


Do. 65). that “there is no case ln whieh it has he ‘n determined that 


" | ’ 
“one part of the sume tax, whether on rea Or personai estate, laid 
‘ i 
** . ] - } } ] } " | * yt 1} " 
(>] Lt iiwitl | if} ae Piatt \ rf i | ' (Feil. ai ‘ atid tT pO 1c?) biié 
* 


"" Wali dnd mvVvaild, so thnat the atter cah be recovered back ith “an 


. ai’ | ct) ()} ixm=ii Dstt. 
‘ 
’ ‘ ; | ! . = " } l¢ ’ " | sy? « , 
‘ il iif ia] | bal i t it Wiis (iit t}i f ee ‘ Pidesii / ‘yp Se 
, , % , 
; , »* i ‘ " . + . . ; . é . 
‘ | i a r «ih yii a sa if \ l i) ~~ - i i (i {) re’ } ¢*T it nw ie \ LMoil- 
; 
*. ‘ ‘ . 
Lion OL a taX THUS “SSeCsseqd ‘ 
* 
a ‘ . ? . , 4 } > ’ ¢ “FY 
pa recent case In i vl e eqdera Ou tne same 
} , , | ‘ ’ 
1d TrTrie Wiis fit? if ij tr) ct i tf 4 t’? , Le ci=st ss TS, if he I | ' \ 
’ | | ‘ ] ‘ 
. > . ’ * ; ; ‘) ; ’ if 
\ i it | 1 ic’ ea r] ifral ee ‘? | ‘ ‘ ' j rif Ihe \ iif {)\ aaid ‘ ' cl 
. 
+ ‘ ’ " } ‘ : ‘ ; 
‘ . ; ‘ Tees ‘ »' 7. “)) : igo " ‘ Ps ’ . 
whis Or SUCH PUPPOse, ANd ieVIeUd a id co tected a tax thereon 
, a , 
, . , ; ‘ : ' w" . , 
rete iriy Phi Coury f } ‘ Dre Cee tl - vere quasi 
, , , , , ‘ ¢ | 
‘ ' ? : ‘ ° > } ; . . ; ‘ . 
sfai' eele ii-SUSsSOTs i iV ifit sf, if Th. Lie peru al VY col Line act 
; 
; , ¢ 
Could TOU OM Gu Stioned, mn an i na iW to recover DacK' the one- 
» « *. 
“id LHC LAA Us b@C oi 


Balfour v. City of Portland, 28 Fed. Rep , 738, 


citing cises in the State and Federal Courts, 


It Is the same principe Precise! V WIth this assessment, even Upon 


the claim ot plainuff. 


SUCH AN ASSESSMENT AS IS HERE IN QUESTION, DURING THESE 
SEVERAL YEARS, AS .HAS BEEN SAID, IS NOT VOID ENTIRELY 
(EXCEPTING THAT WHICH WAS IN THE FOURTH COUNT), AND 
HENCE BEFORE ANY ACTION CAN BE MAINTAINED TO RECOVER 
rHE AMOUNTS PAID, THE ASSESSMENTS MUST BE SET ASIDE. 


(a.) An assessment or tax whicu is not wholly void, void in the 
sense that a judgment rendered by a court upon a subject-matter 
over which it has no jurisdiction is void, cannot be overhauled in 
a collateral action to recover back money paid under it to the county 
or town otherwise entitled to receive it. 

Such has been held to be the law in 

Swift v. City of Poughkeepsie, 87 N. Y., 511. 

jank of Commonwealth v, The Mayor, 43 N. Y., 
LS4, 

failrond Co. v. Supervisors, 48 N. Y., 93. 

Peyser v. The Mayor, 70 N, Y¥ , 497. 

Wilkes v. The Mayor, 79 N. ¥., 621. 

Bruecher v. Village of Port Chester, 101 N. Y., 240. 


In the first ease the Court of Appeals, per Parker Due delivering 
the OPIMion, at pape 514, said: “The logical result of this principle, 
it seeins to me, determines this action In tavur of the deltendant. 
The moment this court held and decided that, in determining the 
question ot the hability of the plaintiff to an assessment in respect 
to the stock held by him, the «assessors were exercising al judicial 
function, and that the assessment was in eflect a judgment, the 
conclusion followed that their determination could not in this form 
ol action be overhauled, Conceding that the judgment they passed 
Wiis Crroneous, still. while it sto " unreversed, if protected not only 
them, but all who acted in supplementing and carrying out that 
judgment and availing themselves of its truits: and the money thus 
obtained can no more be recovered back by action than can a suit 
be sustained and INOneY recovered which has been collected Upon Lhe 
erroneous judgment of any court of competent jurisdiction. And |] 
fully coneur in the conclusion announced by this court when this 
and the other cases were before it, that ‘it would be an anomaly to 


hold that no liability attached to those who instituted and carried 


‘ ee ee — 
atlas Piha. Saga thls 0 Spit tei. Pesala fail ee 


ce 


t 7 


d 


, e , ; ’ 
out the proceedings to compel the payment ol the money by the 
: | | ‘ « 

, * , . ‘ ,* 
Diadlnlill, there bDeIng no statutory | rotection, and vet that the indl- 
Vidual or corporation who received It 1s legally lable to refund it. 


To the same etfect is 43 N. Y., 184, and the other cases cited. 


} } ] | ’ 
’ . 'y% - tse ; : ‘ «% . . " ’ " " 
If there be jurisdiction to assess at all itis enough. Inthe Pough- 
: 
? + . 
-eepsie Cause above, There was no TuUrisadiction Lo assess the property, 
' ; 
‘ > , * ‘ ; + e ' > 
aad vet such an action as this was repudiated 
| 


’ ? . > . ] 7 ] ] a . 
| ne principie maintained In the Swilt case nas probably been SO) 
Pt . * 


: 
y 
-. . ot " ; | } + +} wy 1 " . " ‘ a ‘ ‘gage reer » y* ] » 
lar aitered DY SuDdDsequent cases as to permit a recovery where there 
. ) 7} 
VAS ADSOLUTCLY no i} sciction tO ASSeSsS at all, as purisdiction Was not 
] 7 ; : ?P i . | + 
acg-u red by the assessors «ci ling tne, liad it. But where there 
. ‘ . 
i risagdiction to make Some assessment. no case can he found pers 
_ ‘¢ ; ‘ " “? _ ; ‘ e iy} 7. } ’ + | ; }? or} ’ gs ‘ef ; ; . 
iti wi $s Ss Lit ; «itl cif pA Pil us bhate il 14 ‘ i iit oud inf ‘ pysit Cist it Wis 
| 
, ’ ’ ° , , . 
assumed that the assessors hid purisdiction over the property, isee 


. . y ‘ ] ‘ “s* ! . se ; | , yr 4 =~). y 
PetTnarARS O|} ( h. d. ( nuren on that case in k mira Case Ith deo N. a 


(4.) The ease of Horn v. Town, of New Lots (83 N. Y., 100), 
does not alter this rule. There the act under which the assessment 
was levied, and by virtue OF whieh the proceedings were taken, 
resulting in the levying upon plaintill’s property to pay her share 
of the assessment, had been subsequently declared anconstitutional, 
and therefore uitley y i wi, [I Was it iG that lth Sti¢ hy case tne piain- 
till could maintain neraction to recover back the amount ol her tax, 
altho itFilk 110 huduyiment had formaliy declared the “assessmett vacated. 

But it was not needed. It was in any and all possible cireumstan- 
ces an utt rly void assessment, wholly incapable of giving any right 
to anvbody or of furnishing any protection to anyone, ‘T’o the same 
etlect ls “team boat Co. \ 3 illaio (SZ N, » DL ) where the action 
was sustaincd because the assessors had no right to assess at all, 
were Without an jurisdict lon Whatever, On the contrary, the 
Supreme Court here holds that there was Jurisdiction to make an 
assessment, and that the tax is not nece Ssariiy Void, but 1s only 
voidable in certain cases. The court says at page 315 (105 U.S.): 
“It follows that the assessors were not without authority LO assess 


es 
se » 


" , : 
Pek Licoriati 


bank shares: that where no deotso! the owner existed Lo 


* ne deducted. Lne assessment Wiis valid, and the tax paid unde rita 


- 
= 


valid tax: that in cases where there did exist such indebtedness, 


. 
* 


which ought to be deducted, the assessment was voidable but not 


3 


18 


“void. The assessing officers acted within their authority in such 
‘cases until they were notified in some proper manner that the 
“shareholder owed just debts which he was entitled to have 
“deducted. If they then proceeded in disregard of the act of Con 
* gress, the assessment Was erroneous, and the case of People Vv. W ea- 


"* ver (Supra ) shows how that error could be corrected.” 


(c.) The same -principle acts as to the assessment made at a 
greater rate, ete. ‘The right existed to make some assessment, and 
hence an over assessment, bv reas mn of over-valuation, as compared 
with other moneyed capital, is not vord, in the sense here alluded to. 

In 83 New York (supra), Judge Folger concedes the rule to be 
that, where the invalidity of the tax or assessment does not appear 
upon the proof that must be made to sustain proceedings under 
them, but the invalidity is /atent, and must be shown to exist as a 
part of other evidence, that in such Cise, no recovery Cuan be had 
unless the assessment or tax has been set aside. 

Within that rule this action cannot be maintained. As proven, 
jarisdiction to tax existed, the proot to be made Lo sustain pro- 
ceedings under the assessment would hot disclose any Invalidity 
therein. On the contrary, such invalidity, assuming it to exist, 
would have to be proved by evidence of valuations or assess. nents 


| ° "ey '% ‘ 
of otner moneved Capital, Cx.. and of wililulness of assessors, ete. 


’ i< 
i 


+) oe ° wae . F } at ] : . ’ ae 
Ciearly, therefore, within weil-settied prinecipies of the law of 


} . T . 4 } op ] mE. P + ee 1 i 
the State ol N CW \ Ork, Which this COUTL WIL tOllOW, ho reeovery 


eould be had, In ANnNV event. Upon the cause of uetion now set out in 


the complaint. 


(cd. ) If the action were in the State court, no recovery would he 


‘ } 


. ? } ; . . 
permitted because of the assessment never having been set aside, 
7 } ag ee Bae. ] es : , » 7? ‘ ‘ , ? , a at , I 7“ ..* e . * 
cht it ecause the assessment was not necessarily Vor. bis court 


decides such a question In the same way. , ¢ ~In aecoraance with 


as 


the law of the State. 
+} 1} ‘ ; ‘ a op” ! : ‘ : 
In Shelby v. Guy (1L Wheat... 367), the Supreme Court says: 


} 
. 


by the duty imposed on 


¥ , Pa : 
* Vet that course 1s necessarily indicate 


' 
7 
is ' act inister. as betwee nate es Tor ae, Lm les eere Cf eho 

us LO ACIMINISTeP, cis re LWeeT o rtain LPM ViGtlla ae Live riws oO] Litit 


* respective states, according to the best lighis we possess ot what 


“those laws are. 


n 


Iv 


In Suydam v. Williamson (24 How., 454), the same court said: 
r to the United States Cireuit in 


[ pon causes like the present ( rror 7 
. 


“New York . the relation of the courts of 
“ State is te same as that of her own tmvunais. Lhe 7 administer the 
ruinhit that duty they must find them as 


Li 


the United States to the 


— 


‘laws of the State. and to 
the people, and in the exposition of 


' , 
. ; » a . , P ‘ 
they exist in the habits o! 


wie 


~" £0elr constituted auLnorities. 


L 


VI. 

THE SINGLE QUESTION, ON THE MERITS, LEFT: FOR ADJUDICATION 
IN THIS CASE. IS, WHETHER THE ASSESSORS, DID, IN THE LAN- 

DECISION IN THIS CASE, AND OF 


GUAGE OF THE SUPPLEMBLNAILAL i 


THE COMPLAINT, AS NOW AMENDED, HABITUALLY AND INTEN- 


LlIONALLY, ETC., ASSESS THE SHARES IN QUESTION, HIGHER, IN 
PROPORTION TO THEIR VALUE, THAN OTHER MONEYED CAPITAL 


GENERALLY. 
Case on former appeal, 105 U. S., 317, 318, Com. 


plaint, Tr. Reeord, fol. 11. 


lation. between the laws of the 


. ° - ’ * ’ . ’ } 
| ted] States nd tne iaws ol New Y ork were dennitely settled 
Oli ‘ rOormel rope ih i tne ourt Will not re-examine these 
Q it af Ss «)? Lijls subseq lent vy) t «yl er] } 
. 


Clark v. Ke ith, 106 LU, S.. 464. 


\ CASE, WITHIN THE RULE LAID DOWN, 


MADE BY THIS COURT, 


: , : , 
lo have re a idgment, } ntil was bound to prove (in 
: : 

the poe Qo + Is ‘ l “~f \ vy. =~ lpervisors 105 | - ‘~ ¥ at 
ry, et, iT é “sessors | and intentiona ly, or by some 

i ‘ ‘ 
" fuie pres ad wy ems es, or some one whom they were 
si Tt } ’ mati meal hy ’ ks by) } . 
| nd Te) oOoey. fi SSCSSt | ’ S7)HTeS q)) Lone na POs onthe sn nivner. 
aa prop rtion to thelr actua vulue, than other moneyed capital 

‘ . 
si 


v1) 


This he failed to do in the court below: 
a Ile proved and the court below found that there were nine 
banks in the city of Albany during the years in question. 


Finding 8th, p. 82. 


29. That the shares of these banks differed in value, and the 
actual value of the shares ranged irom S100, the lowest, to $285, 


? 
i 


the highest, per share of the par value of S100, the shares of the 
Kxchange Bank being of the value of about $125 per share. Some 


, , T Tier 
were Stale DAaNKS and Some national Danks, 


Findings 6th and 10th, pp. 81, 82. 


3. That the bank stocks of the different banks represented the 
following proportion of the total assessment: lor personal property 


in the ward in whieh they were situated, 


Lg TRE ne MR ee Ne ROOMS. 6 ad sven weve ‘2 

WA about..... shale 

Oe Wk bin wakancrees OM cS wi 2% 
: 3 Findings 11th, 12th and 13th, pp. 8&3, 84. 


4. That the difference between the actual. value and assessed 
value of bank stocks was as follows: 


Actual Value. Assessed Value. 


De vas dead wie cle $5,294,050  s2,901,000 
ee ee 4. 529 050 ? 446,050 
ee 3.702.050 2 2DY SDV 


Findings 14th, 15th, 16th, pp. 84, 85. 


5. That the rate or per centage of assessments on bank stock, 
and proportion to actual value during the years questioned, ranged 
from LOO the highest, to 30 the lowest. 
( (si these there were lwo highe r and SIX lowe r than plaintiff's shares, ’ 


{ivo othe rs, O Lng very nearly at the S(LINE rate, ) 


Finding 17th, p, 85. 


This was not sufficient to justify or require a judgment in plain- 


tiff’s favor, 


oh eee 


— 


ee ee eee ~~ 


2] 


The grounds on which plaintiff stands, so far as any proof in 
this case exists, are: 

Ist. That his shares were assessed relatively higher than some 
other (shares), moneyed capital invested in national banks. 

2d. ‘That because it is to be /nferred?. that some personal property 
escaped assessinent, therefore lis shares were assessed at a higher 


rate. 


(a) As to the first proposition, we say: The findings on this 


subject are, that while the shares of the National Kachange Bank 


were worth SL25 pe r share, they were assessed “al par, and sO were 
| ; ’ + } | i 
the shares of the County ate bank, which were worth 
} ‘ ~» | 7 . ’ a ?- i. - , al . . . a 
only SLOO, and the Union National Bank, which were worth only 
S110, 
ry? P ’ } A . 
he assessment of barn snares caduring tne vears in question, 
SHows no vreater irrevuiérities than is apt to oceur, 1n assessments 
; | } } ’ ’ . ' ° : ’ ** ’ 
of bank shares, the real value of which, it 1s ditheult to ascertain, 
because or the Infrequency ol sarees, or other tests of actual value: 
! . 7 4 a as 1] 
tue mere tact of lurve assets, Delng, not Always, Cc mtroiing, 
llere are Sstute DANK nn i \ iiongd: DANK Siare assessinents. And. 
! } ’ } ? ) 7 
whole some shares were worth more, and some tess, ali were aussesse ct 
at par, Momone of those me pun hies in taxation whicn are inevitable. 
a . ; . 
but which do not fal! within the spirit or letter ot the aet of Con- 
1 
aoresS aS to assessing’ DANK Snares ala higher rate than other mone \ ed 
, : } 
Capital, 


See opinion of Coxe, J., fols 382-338. 


The faets on this branch of the ease are similar to those in the 
National Bank v. Kimball, 103 U. S., 732, where this court decides 
that under similar circurmstances thie re Was ho such discrimination 
SUHown as rendered the bax Vicious, 


See 103 U. S., at p. 


The findings here show that, if, as to moneyed capital (or 


personal property) there was any discrimination In the assessments, 


it Was in ravor of the shares of national banks : all other moneved 


eapital was assessed its full value, and bank shares, including 
plaintiff 8, were assessed at /ess than their full value. 


See findings 7th, 8th, 9th, Transcript Record, p. 92. 


7 


o) 


(b.) As to the second proposition. It has never been held that 
“moneyed capital,” in the sense of the act of Congress, is synony- 
mous with “ personal property.” 


Evansville National Bank v. Britton, 105 WU. S., 322. 


(c.) The plaintiff's contention would, however, require the 
decision. that because SOLE personal property escaped, Or Was 
assessed at a lower rate, bank shares must escape. 


This personal roperty, in this sense, would include all mer- 


? 
i 
chandise. furniture, ornaments, works of art, live stock. 

Such eannot be the intention of the law, such certainly is not its 


reading. 
In re McMahon v. Palmer, 102 N. Y., 176-187. 


(7) Within the terms of the statute there was no “individual 
banker” in the city of Albany atany of the times herein mentioned. 
That term has been construed to mean, one who has availed himself 
of the provisions of the banking aets of this State, to obtain the 
privileges thereby granted to any person who wili singly comply 
wit]i their prerequisites, and who may thereby be granted the mght 
to do banking thereunder, and it is used to distinguish one person 
doing a banking business in the way the laws of the State authorize 
an-association of persons to join tog ther therefor. 


People v. Doty, 80 N. Y., 225. 


(e.) In Albany there were persons who as individuals, or asa 
firm, in an individual or a firm name, did business of a banking 
character somewhat mixed up with the business of a broker, but in 
the exercise thereby of no right or tranchise or special privil ge 
derived from the State, mot open and common to all the eitizens 
thereof, They Were engaged in the business of dealing n Money, 
coin, stocks, bonds, ete., as ovhers were in dealing in grain, lumber, 
liquors or other commodities. 

There may have been “private” as distinguished from “ indi- 
vidual” bankers in Albany during these times. But a private 
banker is one who exercises in his business no more than the rights 
and privileges common to all men. 


People Vv Doty (supra, at p. 238. 
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(7.) Such men therefore were necessarily to be taxed the same as 
any other individual, and on their personal property, at the place of 
their residence. The fact that they were not assessed proves 
nothing. They may have been in debt to an extent greater than 
their taxable personal property. 


—e ae EE AGNI AE ER all -. ppg 
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(g.) The assessors sought to assess all the personal: property 
assessable. The testimony of Mr. Weaver (and it is uncontradicted) 
is, that “the assessors assessed all the personal property, that they 
“knew of as being assessable, and which they supposed the 


P me) 


“owner, it assessed, could not swear off.” (Fol. 266.) 
The tinding ot the court is to the same etfeet. 


See finding 7th, p. 92. 


; (h.) The fact that there may have been men who were not assessed 
at all for personal property, who were notwithstanding assessable, and 
others who were not assessed to as large an amount as they ought 
to have been, if all the truth were known, is of no materiality on 

J this point, unless the court 1s prepared to hold, that for every dollar 
; of personal property that escapes taxation, the national bank 
shareholder iS thereby assessed Upon his shares ut a greater rate 
than other noneved capital, and that, therefore, all such assessments 
are absolutely void. Of course such a proposition is not. to be 
| discussed as one that eould for a moment be entertained. If so, not 
a dollar of taxation upon bank shares could ever be levied. It 1s 
impossibe to ferret out all the personal property that is liable to 
' taxation. No law yet in force in this State can produce it all for 
| appraise ment. : 
| Miller, J., in delivering the opinion of the court in National Bank 
| v. Kimball, 103 U.S, at p. 734 says: 
| “Perfect equality and perfect uniformity of taxation, as regards 
> individuals and corporations, or the different classes of property 
| subject to taxation, is a dream unrealized. It may be admitted 
that the system which most nearly attains this is the best. But the 
most complete eysTtem that can he devised miust, when we Col sider 
the immense variety of subjects which it necessarily embraces, be 
Impertect. And when we come to tits appication to the property 
, 
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of all the citizens, and of those who are not citizens. in all the 
localities of a large State like [linois, the application being made 
by men whose judyments and opinions must vary as they are 
allected by all the circumstances brought to bear upon each indi- 
vidual, the result must inevitably partake largely of the imperfection 
of lituman nature, and of the evidence on which human nature is 


founded.” 


(.) Real estate surely is not moneyed capital. It may be counted 
asa kind of double material The land itself is a natural agent, 
while the money spent in buildings upon it is regarded as fixed 
capital, [fone buy land he may pay out his money eapital for it, 
and the vendor has then the money capital, while the vendee 
has the land. In no sense is the owner of land alone, or of land 
and buildings, the holder thereby of moneyed capital. 

Therefore, it mav be conceded that the real estate Was, during 
he times covered by this aetion, habitually assessed below its 
actual value, yet such assessment was not upon moneyed capital, 
and if, by virtue of a smaller assessment or valuation of real estate, 
avreater amount was left to be added to personal, yet it was upon 
personal property generally, and not upon the property in national 
bank shares only, that the assessment had its effect. 

But in anv event and upon any theory consistent with the law, 
as laid down by the Supreme Court, there is no habitual or inten- 
tional assessment of bank shares higher, In) proportion to their 
actual value, than other moneyed capital generally. 

(j.) The statute was designed to protect capital invested in 
national bank shares. from discrimination as between it, and other 
moneved capital in the hands of individual citizens, and does not 


cpp] to assessments upon national bank shares ¢n/er se, 


The language of the statute prohibits discrimination in taxation, 
between national bank shares and ofher moneyed capital in the 
hands of individual ettizens: this does not mean other national 
bank shares, the language Is, * other moneyed capital,” and henee 
even if some national bank shares were assessed at a lower rate, it 


would not be violation of this statute. 


P 
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Certainly within this view, even if the one State bank was 
assessed lower, this would not bring it within the statute as inter- 
preted by this court. 


VIIL 


THE OBJECTION MADE BY PLAINTIFF IN ERROR AS TO THE TAX OF 
1873, IS UNTENABLE, AND WE DENY THAT HE IS ENTITLED 
TO RECOVER BACK THE TAXES OF 1873. 


The statute of 1864 (section 41), assuming that it was in opera 
tion in 1873, at the time the tax for that year was assessed, is very 
different from U.S. R.S., section 5,219. It provided (1), for the 
valuation of the shares, but not ata greater rate than is assessed as 
other moneyed capital etc., and (2), that the tax shall not exceed the 
rate imposed upon the shares of any of the banks organized under 
the authority of the State where such association is located. 

(a.) In the case at bar, the tax did not exceed the rate imposed 
on the State banks, and there was no violation of the first sub- 
division. 

(b.) As t6 the valuation, which was separately provided for in the 
act of 1864, the language applied to the valuation under that act 
is the same as to the taxation under section 5,219, « e, that it shall 
not be at a greater rate, etc., the language being similar to that of 
section 5219. ‘The interpretation of this portion of the section 
must be the same as that of section 5219, R. S., viz.: that there 
must be a discrimination, habitual and intentional, ete. The fact 
that one State bank was assessed ata lower rate, would not, within 
the decisions of this court, applied to the act of 1864, be sufficient 
to render the assessment void. 

(c.) The case of Van Allen v. The Assessors, 3 Wall, 573, cited 
by the appellant decided that because the statute of New York 
provided ior no assessment whatever on the shares of State banks. it 

ras void and hence is not applicable. 

(d.) In any event, the same law applies as it does to the other 
assessments; if plaintiff's position be correct it is merely a matter of 
over-valuation and cannot be recovered here. 


Supra, 


4 


TX. 
AS THIS CASE IS NOW PRESENTED, THERE IS NOTHING FOR THIS 
COURT TO REVIEW, AND THE JUDGMENT OF THE CIRCUIT 
MUST BE AFFIRMED. 


b 


1. Upon the question of an unlawful * discrimination,” in viola. 


tion of the federal statute, against the shares of the Exchange 
Bank, we claim that this court has disposed of the question : 
In the former case, 105 U. S., at p. 317, this court says, in 
discussing the claim made by plaintiff, upon which he claimed a 
new trial, and upon the allegation in the complaint as to an 
unlawtul assessment because of a “ereater rate” | 
“We are quite clear that the shares of the plaintiff are not 
* relieved from taxation, because a single bank of the State has 
“been favored, by mistake or by intention.” 
“ For errors of this kind the statutes of New York provide the 
“ correction, which should be taken in time, and we shou!d be 
“very reluctant to hold that, when it has been shown that a 
“single bank or a single individual has been taxed less than he 
should be, all other taxes, however just, are thereby invalidated.” 
“That the assessment of the shares of the Exchange Bank * was 
‘ata vreater rate than was assessed Upon other moneyed capital 
“inthe hands of individual citizens of the State of New York.’ ” 
“Tt by this it is supposed that a few individual instances may 


*be shown of partial ausscssmnents, lavering citizens as compared 


a 


‘with the national banks, we think it is erroneous.’ 

We claim that the plaintiff in error, upon the retrial, has 
failed to make any proof which varies the facts outlined or sug- 
gested by the court, as above. 

2. ‘The case was remitted to the Cireuit, pursuant to the direction 
of this court, and tried upon plaintiffs a'legation, that the assessors 
habitually and intentionally, ete., assessed the shares of the National 
Exchange Bank at a higher rate than other moneyed capital in the 
hands of individuals. 


105 U. S., 318. | 


Upon this question of fact, testimony was taken and proof made 


at the Cireuit. 


a. 


oe 


> 


ro 


i 


am, # 
. 


The plaintiff in error, sought to prove discrimination against 
these bank shares, by putting limag lence the facts as to assess- 
ments in the Sixth ward during the years in question, and particu- 
larly of bank shares 


(See Transcript of Record, p. 71.) 


Also proof that the assessors assessed bank shares at their par 
value (fol. 241); that real estate was assessed at from forty to 
Sixty per cent. of its actual value. 

The defendant in error, proved by the assessor (p. 73, fols. 249 
25U) THAT NO DISCRIMINATION WAS MADE AGAINST THE SHARES 
REPRESENTED BY PLAINTIFF IN ERROR. 

That the assessment agaALst the shares of the National K xchange 


? 


’ ] + : *-* 1] . | | 7 *. : 
Bank was not intentionaliv made at a hicher rate than other 


‘6 " , ee , . " : } . * ’ - , ‘9 
moneved capital In the hands of individual citizens. 
ha there Was no rule preserrbed. by anybody that he knew of, 
~ followed by the assessors, Intentionally making the assessment 
. 


+ , 7 . , : ’ 

‘on shareholders in national banks at a greater rate than upon 

~” other moneyed capital in the hands of lhidividual Citizens, 
' : | ° ' . 

“Tn making assessments upon bank shares there was no inten 


' 


. ; © : ‘ ; ’ 
tion to discriminate against hoiders ol that Kind ol property tor 


“ the purpose of taxation. 
ners In the system oF Vaillation adopted by the assessors, there was 
7 " 1? ; 
no intention on their pear to nave the same operate Unequany or 
“unjustiv towards the hoiders of Dank SstoeK, ine assessments 
- 
ee. 


were made aad the assessors acted in wood falith. 


see Testimony, fols. 240, 250 


The facts affirmative y ton ned hy the Cireuit Court are clear 
and Conc! Usi ve, . | 

The eourt found ; 

“THE ASSESSORS DID NOT, AT ANY OF THE TIMES IN QUESTION, 
‘HABITUALLY OR INTENTIONALLY, OR BY ANY RULE. PRESCRIBED 
‘BY THEMSELVES, OR BY ANY ONE WHOM THEY WERE BOUND TO 
‘OBEY. ASSESS THE SHARES OF NATIONAL BANKS, HIGHER IN PRO- 
‘PORTION TO THEIR ACTUAL VALUE THAN OTHER MONEYED 
“CAPITAL GENERALLY. | 


Finding fifth, p. 92, Transcript of Record, fols 


28 


“That the plaintiff has failed to establish the allegations in said com 
* plant, that the several assessments therein referred lo were ata qreater 
se rate than Was assessed “por other moneyed capital Li the htinds of 
“individual citizens of this State.” 
ri 


Formal decision, fourth p. 80, fol. 275. 


“The method pursued by the assessors in assessing the 
‘shareholders in national banks during all the period in question, in 
“this case, was generally satisfactory to the owners of national bank 
“stock in the city of Albany. with the exception of Mr. Williams, 
‘aud some few other shareholders in the National Albany Exchange 
“ Bank, and such method was pursued by the assessors with no pur- 
"’ pose or vite ntion of unduly ASSESSING shares mn national hantss, but 
“simply because it was thought by the assessors to be a way that was 
“most satisfactory to the owners of such property and the best in 
“itself.” | 

Sixth finding, p. 92, Trans. Record, fol. 317 

*It was during the time in question, the endeavor and intention of 
‘“ the assessors, so far as possible, fo assess all personal property that 
“was taxable in the hands of individual citizens in the city of 
* Albany, and at its full value, and they never neglected or refused 
“to assess such property at such value, so far as they were able, and 
a they never had any antention to pe rmit pe rsona/l prope rly or moneyed 
me capital vn the hands Of individual cilize ns to ESCO pre faxration and at its 
“ full value.” 

Seventh finding, p. 92, Trans. Record, fl. 318, 

“That the moneyed capital in the hands of tudividual citizens 
oe (other than the shares of national banks), which Was a the 
“time in question assessed in the city of Albany, mas assessed at its 
oi frill value. 

Eighth finding, p. 92, Trans. Record, fol. 319. 

The proposed findings of fact, submitted to the court by the 
plaintiff, on the main question, (as to discriminations, habitual and 
intentional, or otherwise), were negatived by the court. 

See plaintiff’s proposed findings, ninth, p. 82, fol. 
250. (not fou nied). : 

Nineteenth, p. 85, fol. 293, (not found). 

Twentieth and twenty-second, p. 86, fols. 294, 295, 
‘(not found), 
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The findings show, as above stated, that if there was any ‘dis- 
crimination as to assessments of moneyed capital or personal prop- 
erty, it was in favor of national bank shares. 


See Findings 7th, Sth, 9th, p. 92, Transcript 
Record. 


Such being the findings of fact, we respectfully urge and insist 
that the judgment of the Circuit Court will not be disturbed by 
this court. 

This Supreme Court has no authority on a writ of error to revise 
the evidence in the court: below 

In a case tried by the court, without jury, no error of law, can be 
predicated of the conclusion of fact, where evidence is given but 
not excepted to, 

This, too, where the finding was excepted to and alleged as error. 


Booth v. Tiernan, 109 U. 8S., 205. 


Wiere there isa general finding for defendant, and the conrt 
below also makes special findings on the issues, no error can be 
assigned on the latter. 

Meath v. Mississippi Com., 109 U. 8., 268. 


It can only re examine the law as the judge has pronounced it 
upon a state ot facts. 
Hyde v. Booraem, 16 Pet., 169. 
Hecht v. Boughton, 105 U. S., 236 
U. 8. v. Dawson, 101 U. S., 569. 
Miles v. U. S., 103 U. S., 604. 


The only assignment of errors as to law questions in the case. are 
the second (fol. 349), seventh (fol. 351), eighth (p. 102), and four- 
teenth (fol. 355). 

As the questions sought to be presented are disposed of by the 
findings of fact, no question is raised for the court to consider. 


(‘asses supra, 


X. 


THE APPEAL SHOULD BE DISMISSED AND JUDGMENT FOR DEBEND- 
ANT IN ERROR, AFFIRMED. 


WITEELER H. PECKHAM, 
NEW York Clry. 


S. W. ROSENDALE, 
ALBANY. N. Y.. 


(ounsel for dD. fendant in Hrror. 
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NITED STATES SUPREME COURT. 


Harriz EK. Sranuey. Executrix, &e.. 
Plaimtitf in Error, 


AGAINS|! 


THE Boarp OF SUPERVISORS OF THE 
CouNTY OF ALBANY. 
Defendant in Error. 


Supplemental Brief for Defendant in 
Error. 


In the first point of his brief plaintiff in error claims 
that the record shows that the assessors violated the 
law as stated in the supplemental opinion of this Court 
in this case, 105 U.S. Rep., 318. 

Attention is called to the fact that this case was 
tried by the Court alone without a jury, and that the 
Court made findings of fact and conclusions of law as 
required by law and practice. 

These “ findings " are found in.three different places 
in the record : 

|. In the formal decision primarily filed by the 
Judge (p. 79, fol. 273). 

2. In the action of the Court, upon certain requests 
to find, submitted by the plaintiff in error and below 
(p. 80, fol. 277). 


3. In the action of the Court, upon certain requests 
to find, submitted by the defendant in error and below 
ip. SS, fol. 302). 

In these findings it appears that the Court below 
found the facts against the contention of the plaintiff. 

That is, on the issue, of fact, raised by the pleadings, 
the decision of the Court below was in favor of the 
defendant. 

Record, p. 80; finding fourth, p. 82; action on ninth 
request of plaintiff, p. 92; action on fifth to tenth, in- 
clusive, requests of defendant. 

These findings of fact are conclusive in this Court. 

This Court ha- no jurisdiction to review alleged 
errors of fact, when made by the Court, any more than 
if made by a jury. That is the rule in the State Court. 

Auburn Citv Nat'l Bank vs. Hunsiker, 72 
N. ¥., 252. 
Stillwell vs. Mutual Life Ins. Co., 72 N. Y., 
B85. 
Andis the rule in this Court (U. S. Rev. Statutes. 
$ 1011). 

Where a fact is attempted to be proved by cireum- 
stances the proper inference to be drawn from such clir- 
cumstances Is a question of fact, and for the jury or 
trial tribunal. 

In the case at bar the finding of the Court below is 
amply sustamed by evidence (see Deposition of Weaver, 
}). 13). 

And the Court will notice that while on cross-exami- 
nation the witness says that 4e had reason to believe 
that the shares of one bank were of vreater value than 
the shares of the Exchange Bank, yet he does not say 
that the assessors other than himself had any reasons 
to so believe. 

The computations on page LO, ¢f seq., of plaintiff's 
brief have no tendeney to prove that the shares of na- 
tional banks were assessed at a greater rate than other 
moneyed capital in the hands of individual citizens, as 
provided in ‘ a21%. They prove the direct contrary. 
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They claim to show that while the property of the in- 
dividual was assessed at its full value bank stock was 
assessed at an average of fifty-eight per cent. of its 
value, and that of plaintiff's bank at much less than its 
value. 

So far as plaintiff shows inequality among the banks 
themselves such proof has no tendency to prove the al- 
legations of the complaint or conflict with $5219. The 

tevised Statutes do not preseribe equality AmMonEe the 
banks themselves. | 

True the State law gives but one rule of assessment, 
but the complaint is not based on and states no viola- 
tion of the State law, and if it did the remedy for m- 
equality of assessment is by application to the assessors 
and not by action. 

It will be noticed that the plaintiffs stock has not 
heen assessed above but below its value. The law re- 
quires it to be assessed at its value. Plaintiffs com- 
plaint is that as to other davks the assessment has been 
still lower. 

He does not complain nor is there a word of evi- 
dence to show that the rate of assessment on his shares 
is, higher than that on other moneyed capital m the 
hands of individuals. 

Unless he shows that, he does not come within the 
protection of $5219 of the Revised Statutes. 

Even as to equality, the proofs fall far short of show- 
ing any. 

The par value of bank stock is primer fucie its actual 
value. There is no rule or law that market value is the 
equivalent of taxable value. As is shown by the 
opinion of the Court below they may be very different. 

Assessors know that the bank has the par of its 
stock paid in. 

The ordinary inference is that the bank has not mn- 
paired its capital and that such profits as it has made 
are divided among its stockholders as made. 

[f by reason of exceptional ability in its management 
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its dividends are larger and the market value of its 
shares increased that is not facah/e value. Persons are 
taxed —not property. but they are taxed in respect to 
»themr prop ri and not in respect to their capacity to 
use it productively. 

Again, so far as complaint is made because of unequal 
taxation on real estate, it dloes not ippear but that the 
plaintiff and his bank have been the greatest benefi- 
CLAYIES ly such inequality. 

Plaintiff's reme dy, if he felt averieved by the action 
of the assessors, was by ct rhiorari, or by mandamus to 
the iSSCSSOTS prior to September Ist. in enen year. 

His * rliorare proceedings in the State Supreme 
Court, as shown in the record, were defective for want of 
proot that he was injured, See People vs. Assessors 
2 Hun, 584. The Court said, p. 586: “ They ask for a 
reduction of the assessed value of their shares of stock, 
which are already assessed too low = and }?- 590: But 
in this ease the return does not contain these essential 

-* facts, and we have no means of determining, even from 
annexed exhibits, the real value of the stock of any of 
the banks except the relators’ and the one selected as 
the subject of their complaint.” 

There was no error in excluding testimony as to non- 
conmpliance with the State law as to manner of assess- 
ment oras tothe oath of assessors (p. 79). 

7) No such questions were raised by the plead- 
Ines. 

(4) Its exclusion was required by the terms of the 
stipulation (p. 50). Such testimony has no tendency to 
show an unlawful discrimination against National Bank 
stock under §$ 5219 of the Revised Statutes. 

The question suggested by plaintiff's fourth point is 
not in this record. 

It is not made in the pleadings, has not been litigated, . 
andl was not presented to or decided by the Court 


below. 


We respectfully submit that it cannot be here con- 
sidered. 

Plaintiff's sixth point—that he is entitled to recover 
back the tax of 1873 because that tax was limited by 
the United States law of 1864 and not by the Revised 
Statutes—is not well taken. 

1. Beeause the complaint does not allege conflict 
with the law of 1864, but with $5219 of the Revised 
Statutes, and the Court below had no such point pre- 
sented to it, and decided no such point. The jurisdic- 
tion of this Court is limited to the review of actual de- 
terminations. 

(‘See complaint, p. 4, fol. 10; 7, fol. 20, 9, fol. 28, &e.) 

2. The act of 1864 would not help plaintiff. That 
one State bank happened to get a more favorable assess- 
ment would not invalidate. The rule to invalidate must 
he one which discriminates in favor of a State bank «s 
such, .The “rule,” as plaintiff calls it, of the assessors 
had no relation to State or national banks as such. 


The judgment should be affirmed. 
WHeevter H. PeckHam, 
S. W. RosenpDa.e, 
Of Counsel for Defts. im Error. 
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Plaintiff in Error, 


AGAINST No. 387. 


THe Boarp OF SUPERVISORS OF THE 
COUNTY OF ALBANY, 
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The plaintiff in error in above-entitled causes has by 
leave of Court filed a supplemental brief designed to 
show that by the law of New York there is no power in 
assessors to correct unequal assessments and no powel 
in the State Courts to review decisions of the assessors. 

If such a condition of the law of New York has any 
relevancy to the controversy in these cases it must be 
as to the point made by plaintiffs in error that the as 
sessors have by a Jaw of their own adopted a rule of 
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GEORGE W. FROST ET Al VS. MARTIN SPITLES. 


amounting to eight or nine thousand dollars, lacking the trifling 
sum of three or four hundred dollars, but refused to make Any ad- 
iustment with said Frost. or eause to be conveyed to him the legal 
J : 
: . i } ! 
title LO said lots. winlel chen stood, ama =til] do stand. (1) the records 
of the eounty of Douelas. in said distriet, in the name-ot said re- 
spondent Durant. 

4 ; ] - . r ae al . Pas } 

Your orator further 1 presents unto Vout! honors that about the 


—s , . . ’ . 
vear 1S7O f he respondent lrost entered tnto an agreement wit I) your 
orator’s OPrPaintee, John I. ediek, who Ws at that time and 


; etill is a practising lawver in the eitv of Omaha, that he 


should commence procecdings in the State court and compel 
the Pes} mndent: th iid Credit Mobrlier of Ameriea, to make an ad- 
justment and Conve toy tatern thre Property aforesaid, and, if. sue- 
eessful. the said attorney was to lave and receive from. said. Frost 


twenty-five hundred dolla lit was understood and agreed he- 
tween said [Frost and sar nev that he should have and hold an 
equitable lien upon sat 


Sid SUT. 


+e , ‘t+? * " | , 
proper yy as Security fer the pavinent ot 


, } Y “ . 
Your orator fturth r represents to the court thisat tt) said attorney 
nnder ssid aQereeMenl COMMMeEHCCE proceed nes py the State court for 


| «| ’ ’ ’ len 2 . @ r , a% . ee » & er ye , rae oe 
tie sald responden rost to that end, and after four or five vears-of 
44 Dn j ‘ ] ; .* 7 ais : ; . 
a bitterly contested litieation the State eourt found with the respond- 
. ce i 


ent I rost : made cht} adue Lrrent betwe (1) him ania said ( ‘redit 
Mobilier and said Thomas (. Durant, at 

things, that upon condition that the said Frost would deposit: with 
the clerk of that court for the use of said Credit Mobiher, within 
thirty davs from the risingof the court, tw ndred and seventy 
dollars ane iter st, or There abouts, that ther LL ven Lhe Sad | yurant 


| 


cf Mec re dd. admMone otl Or 


} 


should COnVEeV LO seu! roost thie r c¥ if title to s Hid premis e ana in) 
default there of a master of thre Cour she ral Coli ye \, etc.: (0 which 
proceedings and all thereof vour orator prays leave to produce and 
read at the hearing of this caus 

And vour orator further represents that at that time, before, and 
ever since the said Trost has been, was, and still is utterly and 
totally insolvent. 

And your orator further represents that the said respondent Frost, 
for the express purpose of defrauding said Redick out of his en on 


said por portv, refused to comp v with the deeree of said State 
4 court, but immediately entered into some sceret and fraudulent 
arrangement with said respondents, The Credit Mobiler of 


America and Thomas C. Durant, it and he knowing the fraudulent 
intention of said frost, by whieh he, the said: Frost, was to let the 
State eourt at CTee lapse. ald a COnNVeVANCe he repsdede by sald | furant 
of said property to said Frost, or some one of his family for him, 


in 4 


; 7 ‘ ’ 7 + ° 
whieh should | mt off the reeords of said Douglas eonnty and 


thereby defeat the said attorney from holding 
ich deed was exeeuted by said Durant 


; 
nereon his ' quitable 


lien. whieh was done, and which 
In pursuance thereof, and is in tl 
unknown, but who, when discovered, vour orator pravs may be 


ie hands of some one to vour orator 


taken a party respondent hereto. 7 
And your orator further represents that for the purpose,of more 


the 
ted 
dva 
SUC 
Said 
of A 
allio 
alo 


Said 


dent a 
may | 
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urant 
yralor 
AV be 


more 
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completely putting into execution and accomplishing the fraud 
aforesaid, the said Durant, trustee aforesaid, commeneed proceedings 


+ 


. 


In the State court against the respondent bros 


and his sub-tenant, 
George Ww 


bemis, to oust them from the possession and occupaney 
7. i . . . e . . “= . , . 
ot Sala PPPOE =. claiming It) Sailal proces ilies that sid aecree had 
lapsed and that said respondent Frost had Jost all interest of every 


kind and nature in said premises by reason of not having complied 
with sald deeree: that sila rt spondent lt rost made ho 7 te lsc to said 
action, but for the fraudulent purpose aforesaid let default go against 


Riad 


him, which action is still pending, and to which proceedings and 
records of the Court your orator beys icave to reler and produce and 
read at the hearing of this cause. 

Your. orator further represents that before the commencement of 
the said last-mentioned proceedings against said Frost by said Durant, 


4 . _ ’ ; i } . 
vour orators grantor, John |. Redick. commenced a suit in attaeh- 
! } . on r } ’ ] i se get ’ ; | " . 
ment on the law side of this nonorabie Cours whe attached the rite rest 
of said Frost in said premises, and such proceedings were had 


7) Ith Sula aetlon that about thie Nove riteer term. | SiS. | hie said 
qe arene” aiet ana : | 
it McK Frecovered a Judgement aval “hie rost for about 
ae 1 2} 
twentyv-live nundred dollars, the said Frost appearing by counsel 


} ; j } : . 
ania chet Dedric’ salad Sul and ‘i 


Neging that at that time and the time 
the suit Was commenes d sila Frost are fi tie State ol] Nebraska 
and had become cL Vt shale nt and citizen of the Territory of Montana: 
thisat an orc rofl sale Was Issucd directed to the 1 rial of the United 


i ri 
} bl ol ‘ } 
States CoM manalnYe tithi to seil Lhne pore Piises leclol HescCcTLoed aceord- 
= ] | ‘ , — } i ‘ , - . 
ing to law. which was done by said marshal. and the said Redick 


by Cane the purchass r thie reol, which “aie Was aitel Wards contirmed 
by this honorable court and the marshal direct ito execute a deed 
tou the purchaser, which was accordingly done, and thereupon the 
sald Redick beeame the owner of the. rerdat., Citi nd interest and all 


‘ ‘ ‘ 


thereof of the said respondent Frost in and to said property. 


} ] m ] | ; ® ‘ . P , 
lo all of which procecdings and records of her int vour orator 
: 2 
' ; a ania mem, Metipet — at 41 ," 
bees icave to refer aba produce and read at th caring of this cause. 


. : 4 . ¢ | . ‘ ‘ ’ 4 | 9 ¢ " . ** 
And your orator further represents thi f irmdis, to wit 
. : 


about 
the - term of said State court, IS—, he, said Redick, was permit- 


te d by said Court to be Lil vii il }) Pty (eichdanit iy this ease of Durant 


. .* ¥ ; ' ’ , 
against Frost aforesaid, therein showing to the court that he had 
succeeded to [the] rights of said Prost in and to said property ; and 


said Redick thereupon paid to the respondent, Phe Credit Mobilier 
of Ameriea, the sum of six hundred and cighty-four dollars, the 
amount due it under the State court deeree aforesaid. and 
amount the said Credit Mobil 
said decree. 


which 
adCCOCPlLCU bid full COTIPMTANCE with 


Your orator further represents that neither the respondent Frost 
f ‘ ‘ ,* | 
[nor | the Credit No} 
property or 


Cuma 


ther of America ever pald anv taxes upon said 
4 . : 


7 


4 . * i ve" ‘" ; » * i ‘ . ' 

any part thereol, but lave permit! the 
, Ls ' 
i 


“ame to ac- 
ate Trom vear Lo vear ind have permitted the same to 


() } Me arl ‘ . 1] 1? nm the tit ' , :? reat me. 4 i ' 
) PCOTMC A ClO MAPPOTL Ub 549) Mea) Gag tit f (ior: and between 
’ "7 6D ] ; ’ ok ; Pe sal . . 
the vears IS7Z2 and isSSO one Thomas I Who is a@& resi- 
dentand eitiz not the State of Wisconsin(and w 


nom yourorator prays 
. , ! ’ ‘ : ad . ' — ' ' 1} ’ ’ ’ | | , 
may be taken a parts respon lent to this vour orators bill ol com- 


SE ae 
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plaint), purchased the same at tax sale and procured a deed from the 
Lreasurer of Douglas county, Nebraska, Which cle ed Was recorded 1 
the office of the county clerk of said county, in book —, at page —, and 
now claims to have a lien or claim against said property amounting 
to about four thousand dollars, while your orator charges the fact to 
be that the levy and assessment of all of said taxes against said prop- 
erty were illegal and void, but are clouds upon the title of your 
orator and preve nt him from selling the sameata fair value. And 
your orator tf! urther re present that he stands ready and walling at 
all times, under the direction of the court, to pay any just or legal 
tax assessed acalnst sald } as rby or any part thereof. 

And vour orator furthes r charges the fact to be that notwithstand- 
ing that the respondent, The Credit Mobilier of America, and 1 
trustee, Thomas ©. Durant, have received from said Rediek the sum 
of six hundred and eighty-four dollars, the full amount of its claim 
against said property, yet they contin ued the suit in court against 
said property, Which creates a cloud upon and an incumbrance 
Agallst the same; as well also does the said Durant, for the PUP Pose 

| harassing and QIEMOVING your. orator, refuse to withdraw said 
sult or Lo CONVEY sid property Lo Pesproln cle hit ‘rost. said Redick, or 
complainant, but permits the title to said premises to stand in lis 
name upon the records of Douglas county, while in truth and in fact 
neither said respondent Durant nor lis cestud que trust. have any in- 
terest 11 sald Prope rty Or aly prea thereof 

And your orator further represents unte your honors that 
7 the respondent lt rost at times — to liave il homestead 
Interest in said property, saying he never ieft the State of 
NeBraska with the brite ntion ol ¢ Sede: lis residence, and iil oth. r 
tiraes he claims that he holds a deed to said pr mises from. said 
Thomas ©. Durant, and at other times pretends that he is interested 
in the tax claim held by respondent Bryant upon said premises, 
While your orator charees the faet to be that the said l'rost, the 
Credit Mobilierof America, Thomas C. Durant, Thomas Bryant, and 
divers other Persols li) your orator unknown (but whom, when lis- 
covered, your orator prays may be made parties Pr se to this 
your orator’s bill of complaint, with apt words to charge them), are 
combining and confederating to injure, wrong, and oppress your 
oriutor, to cloud uy the title to said premises, and to prevent your 
orator from selling the same ata fair value, to the irreparable dam- 
age and injury of your orator. 

And your orator further represents that the respondent l'rost Is 
In possession of sald premices and las been for some months past, 
nd that he is utterly and totally insolvent at this time, and the use 
of said premises Is worth fifty dollars per month, and prays your 
honors Lo direet the dey se of thie Urnite | States to act as recelver 
in this case, pending the litigation, and collect the rents and protits 
of said premises, and to Jiokl the same subject to the order of this 
court, 

And Vour orator had Wi I] hoped that the “¢ spond hits would have 
released and given up all title and claims of title to sail premises, 
und the respondent, Thomas C. Durant, would have conveyed the 
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legal title of said premnises to your orator, r his grantor, as } 11} equity 
and good Conse! lence they | ugh t to have done 
But now so it is, may it please your honors, that the 
W. I rost, ( rr it Mobilis rot Ame rica, TI 


homas © Durant, and 
S TI as Bry; bit , | econfederati rother wit! 
, iomas bryant, combining and confederating together with 


divers Persons whose names at present ure to your orator uli- 
known, but who, when discovered, your orator prays may be taken 
parties to this his bill of complaint, with appropriate words to charge 
thie 1th Ith the premlses, contriving how to Ww Injyure, and defraud 
your orator in this behalf, utt erly reluse lo convey the legal title to 
sald per tnises to him, or lis erantor, and refuse to desist from their 
claims of title of various kinds thereto; all of which actings and 
doings of said respondents and their confeder 


sald George 


i 
i 


’ 


is contrary to 
manifest wrong and in- 


? 


equity ana ood conscience, and tend LO the 
jury of your orator. 

In tender consideration whereof, and inasmuch as Your orator 1s 
remedtiless by the strict rules of the common law and cannot have 
adequate It liet CXCC}) rt By the aa and interference of this honorable 
court, Where matters of this kind are properly cognizable and reliev- 
able. to the end, there Sone that the said Cr yyere \\ lr rost. ‘Thomas 
(’) Durant, Credit Mobiher of America, Thomas Brvant, and their 
contederates, When discove red, May full, true, direct, and pertect iill- 


swers make, but not under oath, their answers under oath being 
hereby expressly waived, acco) ling to the best of their knowledge, 
Information, recollect! OI), clit d | belie a to) cul | ania “11 vular this batters 
na things in) this your orators tt] ol COULD Pad contained, ana 
that as fully and at large, eral by paragraph, as if the same 
were here again repeated and you and each of you thereunto sep- 


arately interrogated, and especially that the said Thomas C. Durant 
and the Credit Mobiher respond nts mav discover. under their re- 
, ; ' ° ; *) »* ] ‘ ‘ ] tos | ‘ ‘t} es 

Speckive corporal oOuthiis, and se Porth 


lL. Whetherit and he, at the 


instanee of said Frost. did not execute 


} } ; - . F . » ] ; . £2 \ I as ‘ 
a deed of sald Pretises 1) due form and send the same. to Andrew 
| } } | j } fe ii ; : 
| Popol fon, its attornev, at Umaha: and, if so, What was the date 
A : pe i . 3 “ 
Ol said deed and who was the grantees therein 


3 » [sit not a fact that the said Jolin Lt. Re lick. complain- 
ant, grantor, paid to the Credit Mobilier the amount due it 
bce r the decree rendered by the State COUTL reterre 7 LO ln the bil I. 
} . 4 ‘ : . 7 As ase, earsél : 2 
lt did it not ace mt it it Puli COMpUIANCe WILT Salad aeecres 

\nd that it may be “ee by this : 


Wt that the <ld respoud- 
t. Thomas€ Durant, nd | Credit Mobili erof America, may convey 


to vour orator thi Lean “tith ‘a suid pren.ises In due form so as to en- 
title it to record: that the said Frost has no interest, 

demand on said property or any part thereof, and that the said claim 
of the said Thomas bei ary | 


] . 
claim, O1 


] isa cloud pon tne title of vour orator 

a } . etal : _ vt } . . 

as Weil miso as tiat 1] if abi ai | i ' i ‘ (>] = ‘ 
is W : as the “(J of uid Durat i that all iid 

} a — eee oe ee = 

respondents fave ¢ yibined thhed COTICUCPALCU yer Mer lo lé Uy) 
} os _ i . al apne 
ijure, and na. ee the value of said property, and that your ora- 


’ . c " , ; } P 1. 
tor Is the owher In ‘t ‘simple ot said Propet ruv alla e@ntitth 7 Lo thre 
POSSESSION and echjovment thereof, and f{ 


ry such other and further re- 
hief “us to the court shial] Seen rivhit ‘inhi 


—J 
ed * 
- 
- 
— 
- 
— 
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And may it please your honors to grant unto your orator the writ 
of subparna, to be issued out of and under the seal of this honorable 
court, to he direct d to Thomas } Durant, Cre dit Mobiler of America, 
George W. Frost, and Thomas Bryant, and their confederates, when 
. if them on a certain day therein to be in- 

before this honorable court and answer alland 
singular the Dreniises ‘th this behalf, and LO stand to and abide by 
such orders, directions, or decrees in the premises as shall be made 


discove l’¢ dd. command 


serted, to be sna appear 


therein. : 
And vour orator as in duty bound will ever pray. 
REDICK ann REDICK, 
Solicitors for Complainant. 
UNITED STATES OF AMERICA, | 
District of Nebraska. 
On this 30th of September, A. D. 1880, personally appeared 
10 one, James I’. Morton, a notary public in and for Douglas 
said district, John I. Redick, who being first duly 
i@ of the solicitors for complainant, who 1s a non- 


: 


? ; 


sworn, says he Is 01 

id id district and absent therefrom at this time: that he 
lisas heard reve this laoy'e ome ball of complaint and knows thre COll- 
tents thereof, and that the statements therein are true of lis own 
knowledge, except those founded on information and belief, and as 
to thos hie by at Vos them tO Lye true. 


JOIIN LL. REDICK 


‘ ’ ’ ’ ? 7 ” : ‘yy | : | ss 
Stibscrpbed bb mv Prescrce and sworn to before tat this oUt day 
OL, Bept hbber, 


[SEAL | JAMES F. MORTON, 
Notary Public. 


. ‘ . , ° , - 
| Prot) Like DICK OF Stlld bill Lp Pear ChIOPTsSChHIeChts Th Words and 


figures following, to wit: Omaha, Sept. 30, 1880. Thereby agree to 
become securitv. tor cost mm thre Within-entitled Cisse. Dennis (cun- 
bhinerbam Above security for costs approved by me this 50th day 
of Sept, Essa. Watson Bo sSmith, clerk. No.S,G. Circuit court of 
United States, district of Neb. In equity, Martin Spitley, compt, 

(georee W. Frost ef adl.. respond t. Dill. leiled sept. OU, ISSO 


\\ ‘ on 12 Ser st, | } I? a * Rede] ie ’ "y —— me 
HtSO}) fd. Sn 1h, CICTR., LCOICK NX ICdUICK, SOLICILOrS Lol COTMPUATIAT 


; j ' <r ‘ . : , : 
Thereupon, atterwards, to wit, on the 50th day of September, A. D 
ISSO, a subpeena in chaneery was duly issued in said case, and re- 
turned ana th 


' ‘7 , ] : } : ek 7 1] ; ‘ ° 
Is lh Words and figures lollowilng, to Wit: 


’ 


| October Sth, ISSO, which said subparna in chancery 


l'xireD STATES OF AMERICA, | 
District of Nebraska. % 


1] Lhe Presich iit oO} thre | hited Stutes of America ‘ce Thomas ¢ , 
Durant, Credit Mobiher of America, George W. Frost, and 


lai é 
Llomhias rvant. Careetin 


WW command vou and each of vou that Vou cep pear before the 


judges of the circuit court of the United States for the district of 


Uo 
1?) vor 
of the 
Martin 


hORGE \W 


Nebraska, at Omaha. 


of said court, and 

order and decree 

the 

nounced accordingly. 
Witness the 0g 

preme ¢ ‘ourt of the 

tember, A. D. 1SS0. 

& AL. | 


then 


The al 
therra 

end, r ty 
above stated, 
a decree 


-pamed 


move 
iyo}? CaPrPance 


hor 
the 


Oy) dd; 


the 
compl: 


= ! 
: ‘ 


ania 


ef 


PROsST 
(7) 
being the first day of November, 
complaint of Martin Spitly this dl 


as shall then or therea 
said bill being taken as confessed : 


he Trison 


aa of the 


R. Waite, Chief Justice of the Su- 
ited State s,at Omaha, this 50th dav of Sep 
Li le endence the 105th vear. 


in the el 
iV 


. 


ned fit. 
° } . } 
cle fendants are notified that unless thev enter 
rk 's office of said eo - Ounaha afore- 
to which the above its returnable. as 
°1 } } } 
ni will he takell & rst them as Contessed., 


}* } 
enter d thie reoh accoralngiy 


WATSON B. SMITH, Clerl 
Attached to said subpeena in ehancery e the returns of the 
tnarshal 1! rls and fiorure ~ follow! ple to W 
District of NEBRASKA, 3 
| hereby certify and return that on the 30th day of September, 
’ ISs0, TL received this subpeena in chan mn the Se dee of 
October, 1SS0, T-served the same upon th named defendant, 
Gieorge W. Frost, in Douglas county, St d district of Ne- 
| braska, by leavi Lcertified copy thes vith all the endorse 
LZ nients thereon, at the usual pl if the said defend- 
d ant, with an adult person and | the family of said 
Lo defendant . 
1 WILLIAM DAILY. 
is United States Morshal for the District of Nebraska 
of By E. L. BIERBOWER, 
% § Deputy 0 led States Marshal 
ov Disrrrer or NEBRASKA, 88 
we ai reby certify and return that on the ith Oj Septem be ¥ 
D ISSO, T received the within subp i.and that after dilig gent s ire} 
re- lam unable to tind the within-named defen: s, Phon “eres 
ery (‘redit Mobiler of America, and Thomas Bi within mv ae 
WILLIAM DATLY: 
lnited States Marshal for the District of Nebraska |! 
By bk. L. BIER BOWER, ' 
Deputy hited States Marshal ' 
EOP 
and Upon the back of said subjeena in chancery appear endorsements 
in words and figures following, to wit: No. 8. doe. G. Cireuit cour ? 
the of the United States for the district of Nebras lh chancery 
4 of Martin Spitly vs. George W. Frost et al. Subpeena in chancery 


Vs. MARTIN SPITLEY. 


a 


~ vou in Novem ber 


NIond iV 


next, if 


1) ISSO). to answer to the bill of 
ti ed in the otlice of thie cle rk 
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Martin Sprrns 
vs. , No. 8. G. 
Thomas C. Durant. | 
On motion of said plaintiff, by Messrs. Redick and Redick, his 
solicitors, it is ordered that the | a herem be, and the 
sume Is her by, dismissed as to said detendant, Thomas bryant. 


Marrin Sprrny 
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Tnomas C. Durant ef al.) ° 


The parties. herein, by their counsel consenting thereto, it 1s 


ordered by the court that the order entered herein this day dis- 


MISSING ain age gE bill as to said defendant, Thomas Bryant, be, 
and the same is her bY vacated and set aside, with leave to’said 
Thomas Bry: to file lis eross-bill herein cnstanter 


2 Thun dederctanie ti ciel Diilare ruled to answer theret 
In LO days and plaintiff to reply in five days thereatter. 

It is further ordered that said cause be, and the “ame is hereby, 
referred to D. Gr. Thull, lesq., master in chancery, t igre oe testimony 
and report on the law and facts: testimony to be closed by April 
loth proximo, and master to file his report by the first Monday in 
May next. 
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In the Cireuit Court of the United States for the District of Nebraska. 
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Frost, and Thomas BDryant. Defendants 
To the honorable, the judges of the cireuit court of the United 
States within and for the district of Nebraska, sitting in equity: 
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i ? ’ ’ ® } : | 
foow Cry Lt Dota) Sadak Con hant abe salad adelenadants Gdenyv- 
. ’ a ? ? ’ 
mer the Valladityv oF \ ifr OFTALOrs tii thereto and bis rleht ob pos- 
; } ; ' ' 
ta (>i} pq? } . €9 \ ( ! 7 (tO) 7) re. chile Drerteleces io] eid 
, , } 

Colt l i] Peatd SELIG CGC] lf S gi] COMLTATY leo COPULET cidied eKood 
| 
(*¢)]) c*T)4 | i ty la] . ona piri) qi | Wrote, iT) ii \ slid OppPPesston 

{>} whigs CoG | LT) Ltae Por th) a 


ed 


—————_— 
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be quieted by a decree of this honorable court as against both said 
complainant and said defendants, and be adjudged to be per- 
40) fect and valid as against all parties to this suit and all per- 


sons claiming under them. 

To the end, therefore, that the said complainant and the said de- 
fendants may, if they can, show why vour orator should not have 
the relief hereby prayed, and that they may,to the best and utmost 
of their several knowledge, lniormation, re membranee, and belief, 
full, true, direct, and pericet answer make, though not under oath, 
alswer under oath being her Ly CX pre ssly walve dl. to all and singu- 
lar the matters and things hereinbetore stated and charged, and 
that it may be, by the decree of vour honors, declared that your 
orators title to said real estate Is periect and valid is against all 
parties to this suit, and all persons claiming through, by, or under 


ae 


them, or either of them, and that yvour-orator’s said title mav be 
fore ver quieted by a decree of Vour HOnors, nich that said complain- 
ant may be required to pay the costs of this suit, and that he may 
have decreed to him by your honors all and such other and further 
relief as the circumstances of the case may require and as Is agree- 
able to equity— 

May it please vour honors to grant unto your orators the most 
gracious writ of subpcena, Issuing out of and under the seal of this 
honorable co int, to be directed to the said Martin Spitly, Thomas CU. 
Durant, Credit Mobiher of America, and George W. Frost, therein 
and thereby commanding them, on a certain day and under a cer- 
tain penalty to be therein inserted, that they personally be and ap- 
pear before your honors in this honorable court, then and there to 
answer the premises, and to stand to, abide by, and perform such 
order and decree therein as to this court: shall seem proper, and as 
shall be adores able Loe quits abi rood CObsclEehee, 

And your orator will ever pray, &e 

GRO, MON FOOMERY & BARTLETT, 
Solicitors for Deft Bryant. 
GROFF & MONTGOMELY, 


Cit Coun el 


4] Upon the back of sald eross-bill appear endorsements in 

words and figures following, to wit: No. S,G. United States 
circuit court for district of Nebraska. Thomas Bryant vs. Martin 
Spitly etal. Cross-bill of Thomas bryant. Filed Jan. 26, 1881. 
Watson Bb. Smith, clerk. Groth & Montgomery, solicitors for com- 
plainant Drvant. 


Thereupon, afterwards, at the January term of said court, on the 
26th dav of January, ISS], the following proces dings were had, as 
appears of record on folio 717, Journal k. of said court, to wit: 


ae AF 


Zt) GEORGE W. FROST ET AL. VS. MARTIN SPITLEY 


Cdr i fsii Absent Def ndants. 


‘THOMAS Dany INT. 4 ‘omplaimant, 


Marvin Srirty, Tuomas C. Durant, Crepit Monitien or AMERE 
and Garonge W. kFrosr, Defendants. 


Le 


And now, on this 26th day of January, A. D. 1SS1, being at thi 


a 
= 


1 | : se saat 
January term. A. DP. ISSL. of the said eourt. it having been mad 
Lo appear to the “itistiction of the sald court that this is a suit come 


} ! . . } . , . Fa | : | : 
mehnced to ellloree a Leb Ubon real proy CTLY Wiuitiilh this <td cistrict. 


and that Martin Spitly, Thomas C. Durant, and Credit Mobilier of 
Ann rica are (dere | lst its I) Peitl curt bot Indiab Liklits of anid ivi 
not been found within the said distriet, and have ot voluntaril 
appeared in this suit, on motion of Groth and Montgomery and 
Bartlett. solicitors for the said cor “nant, it Is considered by thi 
Cour sane ordered bial bie salad det hidants sbOVE named by sunid ire 
hereby, directed to Lp pear “nad plead, s“hiswer or ce nur, to the com, 
plammant’s bili of commplamt on or before the dth day of April, PSs, 


being the first Monday in April, A.D. SSL, and that lefault 


lh) Cheba 
thereol ah order be entered LT) this Ciilise tak) 


It is further ordered by the court that at least twenty davs 

before the said April ith a copy of this order be served 

|? upon the said defendants, wherever found If practical hel 

diso upon the person or persons In possession or charge of thi 

revels property deseribed in complainants bill of complaiat, i an 
there by ie if such | Psotladl Service Lye | 


order be published in the Omaha Weekly Republiean 
April dth, ISst 


(Sd) ELMER S. DUNDY, Judg 


— 


hoOrsix Consecutive Weeks prTOT LOS; 


»} 7 : , 77)" ’ t | 
Nn Of Salad court. on thre 


i : ; om i | ee - 
Phereupon, afterwards at the Januarv tert 

+) ] } 4 . : - | eae : . ee : 
~Sth dav of January, ISS, the followine procecadlnys Were 
° } i . —_ P j ‘ By 
Lp prea Ol record Oh LOLlo 4 ‘ty. Journal i «f “Lid Court, to WHI 


Upon due consideration of the application of Abby Frost, leav 
is hereby vranted | to become a party defendant to this suit, with 
leave to suid Abby B. Frost and Creo. W. Frost to tile their eross 
bill hheremn crest 

Said Martin Spithy }is} ruled toanswersaid eross-bill inten days, and 
said Frost to reply thereto in fifteen davs, and testimony to be com- 
pleted by the middie of April next, these being the conditions upo 
Which said lrosts i] allows i tO Lit I 


he 2Sth day of January, ISSI, 


.  e ‘ he } ,% : Aes | ] 1] ” ’ I 
‘i Cross bill Wits Tlied Tbh sala Case, Whiell Saleb Cross-bDLLE Is Th Wores 


: , 
and figures tollowige, wit 


GEORGE W. FROST ET AL. Vs. MARTIN SPITLEY rf 


ln the Cireuit Court of the United States. Distriet of Nebraska. In 


Martin Spiriy, Complainant, 


Thomas C. Durawnr ef a/.. Defendants 


, , * 4 j A 
" i] ‘ ; ‘yr 
| » th) hono) LUiC’ Libe udves Oo “ald Court 


The cross-bill of George W. Frost and Abby B. Frost to the bill 


: : j cir 3 - e 
OL Comp iaiht OF salad Colnplamant, Martin Spitly, leave havin ig been 
lir=t vranted bY vour rmonhors to tiie the same, respectlullyv 3] ioOWsS UlLLO 
j i he . + x 


i Abby B. Frost, 

re and for the last thirty vears have been husband and wife, and 
tog | | Vv} have resided 

In Oroalia, Douglas county, Nebraska, for about fifteen vears last 


" j ; \ : oe . 
Drist. ahead that vour orators have toerven up their resiade nee rm sated 


; ] } : us ] 7 ] 
Otnalmo at any time during said period, nor have they Deen absene 
. : . ; i % . : 2 
i ' i | iPaoty) (| rriiit’ sible] | rie? eye lil (it) Visits td) Pri rds 1) the least. 
: 


. ‘ , ? ! . 
abed for the pertod of about clehteeh months, W bie nh vour orators 


were temporarily absent in the Territory of Montana, as will) more 
fully appear hereafter in vour orators cross-bill: that neither 
: of vour orators have at anv time during the last fifteen vears 
repigiequ shel Ci] ry CTL Uy> Liver re rede nee in) the said Omaha. 


| that | ud | had | 
“thd Suit Of s f } (| iN =| I ain le, Salad Porst, Ppite U- 
Set nm nae ' 

(*d)] ' 4 ~lteherpyy ariel CILIZel ()] ae Perritors ()] \Nlontana 

? ‘ ¢ . —_ . | ‘ trys :| __- ‘" — : . a 

Peart Your orators AVeET tabla iO] ae Pray ian Of mbout ererhteen 

| ‘ 

Pre this, COMMIECHCINYG about Ju V lie Linst, IS é«. Vour orators and 


: ' ; ‘ 

their aau edit er Were absent Trom sa te] Cre ha. ahd were at Crow 
" + ; ? , 

Phadian aeveney MlIontana: that the cause. of said absence was the 


vet. Whiel Vour orators aver, tinal <ald Creoree Ww. Frost had recor 


} ] ] , ’ 5 ; ‘ ‘ ; vi a. ‘ 1. ; , 
qbppolted and aqurimne sala craetites months was acting as an oieel 
ifthe United States, to wit, Indian agent at said Crow uveney, and 
} } ; ] o aie ] . ] : oo a : 
flint tits official duties required fils presence there | rine’ sa lf Litive 


| . : Dine : , ] 
but vour orators aver that such abscnee was only tem porary ane 
. i ‘ 
m i } , , 7 : 
rthe eause-aforesaid, and that neither said George W. Frost nor 
Abby B. Frost had any thought or intention of abandoning thei 


<aid residence in Omaha, and thev did not relinquish the same, 
nd thev at onee returned to Omaha when said ¢ corge W. Frost 
mid completed lis said othieral « es 
That during their said temporary absence in Montana Territory 
he said home of vour orators was not rented, but was eccupled by 
erty - ry eon ier simply to ft tke eare of thi Siiliie’, and Liat said 


parti = «i]ql J}@)! bit nar were they charged dliy rent ther ior. and 
that neither of vour orators took with them anv of their household 
woods: that vour erator, Abbv B. Frost, refused to accompany her 
<aid husband to Montana until she lad been advised by counsel 


, , 


7 7 ; ? - 7 | . » "i ee ] e | > . l ‘+e? | 
that thev Would hot, bY such teliporaryv absence, lose ol reiingyu isil 


25 GEORGE W. FROST ET AL. V8. MARTIN SPITLEY. 


their residence ia said Omaha nor their homestead in the property 
hereinafter de sertbed and Occup 7 by themasa home. 
Your orators further aver the fact to be that at all times since 
1 | the commencement of anid during the pendenes of each and 
all of the proceedings 11) ental bill of complaint of Martin 
Spitly referred to said George W. Frost has been and now 1s a mar- 
ried man and the head of a family, having his wife as aforesaid and 
tedaughter living with him and dependent upon lim for support; 
thisat during each and il] of said Lies, tid hor about fifteen Vears 
least print, ssid Creare ww. le rost, with lis eral Wife, being thiis Your 
orator, Abby B. Frost, and their said daughter, having fived upon 
occupied, and claimed the lots mentioned in sad bill of complaint, 
to wit, lots three and four, in block number. fifty-two, in the city of 
Onoatia, Nebraska, as therm home: nel horn stead, nicl do how so oc- 
CUpy and claim ihe stave that at neo time during <:1d period leis 
your orator, Abby 1B. Frost, or her said husband given up or relin- 
guished or abandon 7 ther - 1 homestead, hor have they bysaed hor 
have they now any thought or intention of so doing, but that dur- 
hie all of said time thie have meant to and do now mean to matin- 
fain the same as their homestead, and that said two lots le adjoin- 
mig each other and in the city of Omaha and within the corporate 
limits thereof, 

Your orators further aver that the said judgment of said Redick 
against said George W. Frost, and under which the sale of said lots 
to said Redick was had. was based upon a written contract and upon 
no other foundation, and that said contract was executed by said 
Redick and ssid (roeoree \V lrost alone anid heal by your orates, 
Abby b. Frost, but that vour orator, Abby Bb. Frost, in no way 
signed hor executed sila eontraet, nor Was your orator a party 
thereto In any way, nor did said contract expressly stipulate that 
sald honrestead should be liable theretor or for any debt or obliga- 
tion “Arisine under sid contract, bor Was Vour orator a party to the 
srid sult oft sid Rediek aerainst said ros 1) whieh said judge rif 

Wiis obtain d ana srt sale ly vl, And vour orators aver tliat 
b> the satd lots, ben wr the lie mestead of said (aeorge W. brost 

and your orator, Abby B. Frost. as hereimbefore set forth and 
Claimed, was not liable for and eould not lawtuily be seld) for any 
debt or oblig ition whatever cre ated by ssid contract, or any judg- 
ment obtamed by virtue of said contract, for the reason that the said 
contract Was not executed or signed by your orator, Abby b. Frost, 


i 


nor was she a Peery thereto, nor did) said contract, CN PPE ssly or 
otherwise, stipulate that said) homestead’ should be lable for said 


contract or for anv debt or obligation arising thereunder. 

That vour orator, Abby B. Frost, was and is one of the two par- 
ties by whom alone, and only by the joint action of whom and 
George - frost, ssl hy est ad could be Colyvs ved aUWav OF nn any 
wavy encumbered or made liable, and that said lots, being the home- 
stead of said George W. Frost and Abby B. Frost as aforesaid, and 
being by them so oecupied and claimed as aforesaid during all the 
times hereinbefore mentioned, were wholly exempt from attachment, 
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levy, or sale under execution or otherwise by virtue of the laws of 
the State of Nebraska. 

Your orator avers that, for the reasons hereinbefore set forth, the 
said attachment of said lots and the said sale thereof to said Rediek, 
and any and all other proceedings based thereon, were and are null 
and void, and that said Redick obtained no title to said lots thereby ; 
that the only title to or interest in said lots, if any, which said Redick, 
the grantor of said complainant, Martin Spitly, has or had was based 
LL pron this purchase of sid lots at said ~le thereof and the de dof 
said marshal to said Redick, but vour orator avers that said Redick 
obtained ho title toor Inter =| in ~ lots the reby: that sited Rtedick, 
the grantor of the complainant, Martin Spitly, has not, nor has he 

ever ad. any title to or interest in said lots by virtue of any 
tr contract, conveyance, or incumbrance of any kind exeeuted, 

Concurre “ in. or slorhie 7 jointly by Vour orator and said George 
W. l’rost, Your orators aver threat the question of the homestead 
tghts of said Creorge W. Frost and vour orator, as herein elaimed, 
have never been passed upon by this honorable court 

That said John I. Rediek knew all said faets as to the homestead 
rights of your orators during all the time of said proceedings and at 
the time of his purchase, and was personally notified, as was also the 
marshal, in making said sale that your orators claimed said lots and 
appurtenanees as their homestead, and that the same were not sub- 
ject to such sale. 

Your orators further aver that said suit of John LL. Redick against 
said George W. Frost was commenced and prosecuted to Judgment, 
and said sale of seid lots ryasrede during the absence of VOour orators 
from Omaha, and while they were temporarily at Crow ageney, In 
Montana iis nnrgera, Whe re DV thie Vy were = everite “ irom Prese nting 
their homestead « ‘lai i! } Person 0) “TAY rely sale, 

Your oOrators > al show LO Vou! Bere that sat ledieck C‘- 
quired no title to said lots by virtue of satd sale by the marshal and 
the purchase thereof by said Redick for the following reasons: 

First. Because, as appears by the appraisement made under the 
order of sale ana hye reto a ttacl cd Pare | zy lexhiubit A.” and mide a 
PRUNE hereof, that said apprals rs found that said Frost had no title, 
legal or equitems ,. in = lanes. but “ that the said defendant's only 
Interest In said) property, as appears by the records of Douglas 
county, Nebraska. be Ing ot Be of occupaney and possession, we ap- 
praise the said interest as above,” to wit, at the sum of five hundred 
dollars. 

This defendant avers that such an interest, to wit, possession and 
occupaney, Without any interest In the lands, is not the subject of 
sale under an order of sale in such ease, and that all proceedings 
based (1) such appraiseni me vO Wit. thie eale and deed Lo sald lte- 
diek, are null and void. 

Second. Because, as appears by said appraisement,a copy of which 

Is hereto attached, marked is exhib it ~~ the marshal ob- 
wi tained from the officers of said Douglas county the certificat 

by law required, one of which certificates, to wit, that of the 
clerk of the district court of the said coUuUnLY, a Copy of which is 
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ry show your honors that after the sale of lots 


1 
the 


? 
Minne ©] 


, 
; 
it’ 


land compl 


, 
i ¢ 


Unit 7 


>, by 


titi 


SLULCS marshal Ol} sald order of sale, 


1 te 


} 
»>Sala 


‘ wa 7 
’ ai it 


it dick that your orators ac- 
lots, which is subsequent Lo 


and paramount to any claim of said Redick or his grantee. 
}¢} That undetthe decre ol thi district court In complainant's 
bill set out vour orators were not entitled to a deed to said 
pore liises until thie pavirent OL tiie mMoOnevs provided ror wh sald de- 
’ ' } +: . " ; ’ . 
eres Lbicd That SUS | lent tO salad sail ana deed to sale Redick sitla 
nioneyvs so provided for to be paid has been paid, whereby your 
orators became and are entitled to a deed in fee-simple for said 
i sane 

Your orators further show that said complainant, Martin Spitly, 
has no interest in said land: that his pretended claim and owner- 
-hip to said land is fraudulent, and is made for the purpose of d 

‘ " 
rauding vour orators of their claim, Interest, and title in and to 

H i | i- 

Your oraters therefore humbly prave that @ mav be adjudged and 
decreed this honoral eourt t the said attachment of said 
lots and the said sale thereof to said Redick. the contirmation of 

Lidl Si the said deed of seid lots trom the marshal to said Rediek 
were and are null and void: and that said Redick obtained no title 
lO ©} Lepees] i Sa 7, | ts bv VI le oO} “sid proceedings, and tliat 

| 
neithes | Redick nor said cor ant, Martin Spitlv, ever bad 
and have not now an Lic lo oO} terest in said lots, but that thr 
Lite to suid is Wiis “nd =“ Jlls [| Crore \\. lrost. ana tliat the 

Pric® Woe] mai Te NOW ENE to nIT OFPALOrs as it) tiie stead. and 
l! L tiie hon estendd rigiil f our oraclors thi rein hive het been 
host or ye i} it] <hpeed bey Vour ©] tliat your orators still holds 

1 retains them homestead rig theremn: that said deeds to said 
Redick and trom said Redick to | Martin Spitlvy mav be declared 
i inal Vota iil l that thes it at if rior oOrvyvers to snid CGreores 
\\ ios ld lan is, apd tlhrat i there It that s rely deed iy 
bide DY @& Inaster Ol this court 

Fhat said Durant deed, the Credit Mobilher of Ameriea. 
40) nav be ordered and decreed to quit-claim to your orators. 
And for sueh other and turther relief as the court shall 
7 Cth} por’ per aha ¢ tiitubole " Like pre mises 
And mav it please vour honors to grant unto your orators the 
if submena. to be issued out of and under the seal of the 
eourt. to be direeted to Mart Spit lhomas ©. Durant, Credit 
\l. t) ey af Ann rica, ANG ‘th in hit, abliadd to abliswet all ane 
singular the premises in this) b fto stand and abide sueh 
rders and direetions and decrees 1 ic premises as shall be mack 
Lhielredl 
Ana Vou Oracors, a> | duty p I ae ll ever pra 
WEBSTER anp GAYLORD. 
Nolicilors for George VW. krost and Abbu BR. Frost 
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‘ EXHIBIT A 
4 I ppraise nient 
In the Cireuit Court of the United States for the District of Nebraska. 
Joun [. Riepriek vs. Gkorce W. Frost. 


The undersigned, William Daily, marshal of the United States 
for the district of Nebraska, by [lls L. Bierbower, deputy, and 
John Campbell and John-B. Furray, two disinterested freeholders, 
residents of Douglas coUnLY, State and district of Nebraska, the sam 
frecholders being daly sworn by said) marshal to make a true and 
Inipartial appraisement of the defendant’s interest in the following 
property ordered to be sould by virtue of an order for sale on attath- 
ment Issued out of the eireuit court of the United States in the 
above-cntitled cause, and wherein John T. Redick is plaintiff? and 
George W. Frost is defendant, do, upon our oaths, appraise said 


property at its real value In money, after deducting all prior lens 
thereon, to wit: 


| Omaha, Douglas county; Neb.: 
ne en Ee erm eM 
at. Peale. ie Bee a en ee ee mem ec hoo OO 
be Pl ieee ed Se NE Ne ee TERT sea eet eee OEM ei pee Pine Menke i ie SO) (i) 


(The said dete ndant’s OnLy Interest mn said property, as appears by 
thie re ords of Douglas > a Ni Ly. Li rhe tliat of OCCUPANCY ani pos- 
session, We appraise the said interest as above.) 

Jiiven under our hands this 26th day of July, 1S7S. 

WILLIAM. DAILY, 
Marshal of i}, L nated Nlates fry)" thie District of Ni hrasha. 
By ELLIS L. BIERBOWER, Deputy 

JOLIN CAMPBELL. 

JOUN B. FURRAY, 


“Exuipit B.” 
STATE OF NEBRASKA, | 

Douglas (County, j 
To William Daily, U.S. marshal: 

L Wm. Tl. Trams, clerk of the district court of said county, in 
compliance with the annexed application, do hereby certify. that 
there are the following judements of reeord in ny oftice, Which are 
liens upon the lands deseribed in said application prior te the Judg- 
ment ol John l. ie dick, plamtifl, against CGroeorge W. lrost. dete relent ; 

In an action in said court between George W. Frost, plaintill, and 
the Union Pacitic Railroad Company and others, defendants, adjudi- 
ented at the February term of said court, to wit, on the 28th day of 
March, IS76, it was decreed that the plaintiff deposit with the clerk 
S302.11, with interest from May Sist, 1860, and upon his doing so 
Thomas C. Durant was to convey the property by vou described to 
he said George W. Frost. No part of said amount has been 


AS 


an 
de? 
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2 deposited, and an action in ejectment has been commenced In 


said court by the said Thomas ©. Durant against the said 
Creorge W. Frost based Upon sald decre 
Witness my hand and official seal this Ith day of July, A. D. 


- 


LS7S. 
[SEAL.] W. I. LI AMS, f lerk. 
Clerk’s fees, $2.00. Paid by U.S. marshal. 
“Ryunipit C.” 
TREASURERS Orrick, Douacias County, NEer.. 
Omana, July 20th, 1S7S. 
Win. Ileimns, treasurer. 
Phi following Is a statement of COUNRLY nid city Lax “against lots 
> and 4a block yy & city of (Oi il ) 
ISad: 
No. "4 Now delinquent, S100 
| do. bb .0) 


1840: 
No. 5. Sold to Thomas Brvant S ‘o % IS¢4, for Co. & eity tax, 


( 
$76.46, who also patil ISf6 Co. & city tax July >, ISae, S16.73; the 
S74 Co. & eitv tax June 4, 1S75, 861.00: the 1S75 Co. & city tax 
July 10, S76, 366.00. | 
Total amount to redeem to date of deed. now due. $137.62. 
Subsequent pay nts, without mterest, SITS.Sz. 
No. 4. Sold to Thomas Brvant S mt. 9 IS¢4, for Co. & ety Lax, 
8177.44. who also paid i646 Co. & city tax Juhe a. 1n7i. SLOUOS- 
the IS74 Co. & city tax June 4, IS75, 8154.59; the 1S75 Co. & city 
tax Ap’l 29, 1875, 8151.72 
Total amount to redeem to date of deed, now due. 8319.39. 


Subsequent payments, without interest, 8595.1 4 


oo 
od 


ond 


IS 

No. 3. Sold to Thomas Bryant Dee. 15, 1S75, for Co. & city tax 
for S62.S0: deed issued Dee. 20, 1875. 

No. 4. Sold to Thomas Bryant Sept. 5, 1875, for Co. & city tax 

for $172.58; deed issued Sept. 15, is7o 


Amount to redeem to date when deed was due, 8425.70. 


Sil: 
No.3. Tax paid by Thomas Bryant, holder [of | tax title, Nov. 
15. 76 (without interest to date), 8596.75 
No. 4. Sold to Emily Saltert Dee. 25, 1875, for Co. tax, $156.08, 


and deed issued Jan’y 22, 1575. 


6 am + 


ISi0): 
No. 5. Pd by Thos. Brvant Nov. 16, 1876, without interest to date. 


over S275]. 


TSO.—s and 4d. Paid by Thos Lr ant Nov. 16, 76, S295.78. 
1 S68 and a do. li. do. Lov 70. 
1S6O7.—s and i do do do. IS) 00). 


WM. TLEINS, Treasurer. 
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“Examen ©,” 
Appraise nent and Tnventory. 
Inthe Cireuit Court of the United States for the District of Nebraska. 
JouNn |. Repiek vs. Georce W. Frost. 


The undersigned, Wiliam Daily, marshal of the United States 
for the district of Nebraska, by Ellis L. Bierbower, deputy, and 8 
A. Orehbard and Martin Dunham, two disinterested residents of 

Douglas county, State and district of Nebraska, the said resi- 


. " : " e hs ’ } ’ 
yy dents berne duly sworn by said marshal to make a true and 


Impartial appraiscment and yiventory of the following prop- 
erty ley i upon and taken by virtue of an attachment issued out 
of thr ircuit court of the United States in the above-entitled caus 


anid nt le lohinn PT. Redick is plaintuf and Creorge W. Frost is 


defendant. upon our oaths appraise and inventory said proper 
fs real value im money. to wit 


SPO 0 


l vie ee | 
l green ct sett 3 Agee SE ca RIAN eg see ni me OE S000 
| 


velvet a © Via aaa elie i a ae St) OM) 
Ded-room a RS Mn Wu dotemeng RO S000 
Lots 3 & 4, in bloek 52; lot 3 ESPON Tee fies O00 OO 
City of Omaha, Douglas Co., Wake. lot 4 : eens Pao OO 
pi Pen nineteen eters MeeMMUNpE Me nD A Ee | ei i ie | re 


Given under my hand this Slst dav of July, 1877 
WILLIAM DAILY, 
Marshal of the United States for the District of Nehraslu. 
. By ELLIS L. BIERBOWER, De 
S. AL ORCHARD. 
M. DUNHAM. 


—" 
—! 
‘ 


2S January, ISS)—Abby B. Frost allowed to beeom: aparty def 
ant to sul above stated, anid she and Creorge WW. Frost. det neds 
lowe d La file this CTOss bill 


LLMER S. DUNDY, J 


. } . | , — e : : . ° . 
[ pratt the ONCcK OL Salad CLross-bD1ii appeal ChHaOPrsecHelts Tl) Words 
. 
. . i | ® ° ‘ . , * ‘ 
ania heures loliowlhe, to wit: No. & €5 LS. cireult court. district 


of Nebraska. In equity. Martin Spitly vs. Thomas C. Durant ¢f «/ 
Cross-bill. tiled Jan. 28, 18S] Watson Is. - Smith, clerk Web- 
ster & Gaylor a sols iaoy at & rost. 


an Thereupon, afterwards, to wit, on the 28th dav of January, 

ISS1, certified copy of order for appearance of absent defend- 

ants was filed in said jease, which said ecertitied copy of order is in 
words'and figures following, to wit: 

Ataosession of the erreuit court of the United States for the dis- 

trict of Nebraska, continued and held pursuant 

the United States court-room in the city of Lincoln, on the 26th 


londourniient, at 


* « 
~~ 
. 
- 
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dav of January, ISS1, the Honorable Elmer S. Dundy, judge, being 
present and presiding in said court, the following, among other, pro- 


+’ 


ceedings were had and done, to wit 


Cyl yr Oo; A/ my yi ay fy ndants 
In the Cireuit Court of the United States forthe Distriet of Nebraska. 


’ 


Thomas Bryant, Complainant, 


Manrin Srircy. THhowas CC. Durant, Crepit Mopintrern or AMERICA, 
and (seona! W. lb hosT. 1) it nalamts. 


s } . . ey » ' i, ay sis e » 

And now. on this 26th dav of Januarv, A. D. 1SS1, being at the 
' , ' : 1 . ; 
January term, A. D. ISS1, of the said court, 11 Having been made 
to appear to the satisfaction of the said court that this is a suit com- 


d to enforce a lien upon real property within the said district, 

rtin Spitly, Thomas C. Durant, and Credit Mobiher of 
Lmerica. defendants herein, are not Inhabitants of and have not 
been hound within the sald district, and have not voluntarily iLpr- 
eared in this suit, on motion of Groth and Montgomery & Bartlett, 
olicitors for said complainant, it is considered by the court and 
ordered that the said defendants above named be, and are hereby, 
directed to appear and plead, answer or demur, to the complainant's 


bill of complaint on or before the’ 4th day of April, 1851, being 
4} F ‘ ‘ ; ‘ ' . . . } ‘ ; 
the first Mondav in April, A. D. ISSl,and, in default thereof, 
Oy an order beentered in this cause taking thesaid bill pro confesso. 


It is further ordered by the court that at least twenty davs 

fore the said: April Ith a copy of this order be served upon the said 

lefen lants wherever fo ried, if per CLIC ible, elt) “iso Upon the Person 

persons In possession or charge of the real property deseribed in 

Th) nants bil] of complaint, ni any there be: or, if such personal 

e be not practicable, that this order be published in the Omaha 

kiv Republican once a week for six consecutive weeks prior to 
said April 4th, ISS1. 


THe Usirep STATES OF AMERICA, } 
Dist) jot at N, hrashea. } 


| Watson B. Smith. clerk of the erreuit court of the United States 
, | ° | ] , | . j ' | . 
forthe distriet of Nebraska. do herebv certify that the above and 


loregoing isa true copy of an order ent red upon the journal of the 
x. : s 4 . 


proceedings of said court in the cause therein entitled: that [T have 
compared the same with the original entry of said order, and it is-a 
true trapseript therefrom and ot whole thereot 

\\ Thies: 1\ oth SPerppaittil thie - i | Oo! <ald court, at Lin- 


[SEAL] ~ WATSON B. SMITH, Clerk. 


Attached to said order is the return of the marshal in words and 
ticures following, to wit: 


-_ 
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District OF NEBRASKA, 88: 


| hereby eertify and return that on the 26th day of January, ISS], 
[ received this order, and on the Oth day of January, ISS], served 
the same Upon (core W. Frost, the pe rsoll in possession of the real 
property deseribed in Complainant's bill of complaint (by accept- 
ance endorsed by Webster & Gaylord), in Lancaster county, 

Od State and district of Nebraska. 

MLLIS L. BIERBOWER, 
United Sates Marshal for the District of Nebraska. 


Marshal’s COSTS, S200), 


Upon the back of said order appear endorsements in words and 
figures following, to wit: No. S, doe. G. United States crreuit court 
for the distri ol \i bras: Ih) Chancery, ‘Thomas Bryant Vs, \Mar- 
tin Spitly ef al copy of order for appearance of absent 
defendants. iled Jan 28, 18S] Watson B. Smith, clerk. [hereby 
seeept service of this order. Webster & Gaylord, att’ys for defend- 
ant, Gico. W. Frost. 


“= hb 
TLE 


Thereupon, afterwards, to wit, on the 5rd day of February, ISS1, 
an answer of Spithy to cross-bill of Bryant was filed in said case, 
which said answer is in words and figures following, to wit: 


In the Crreuit Court of the United States for the District of Nebraska. 
In Chancery. 


The answer of Martin Spitly to the cross-bill tiled Jrerein by the re- 
patsy 20 | 
spondent, Chomas Drvant. 


This respondent, now and at all times hereafter, saving and _re- 
serving unto himself all benefit or advantage, by wav of exception 
or otherwise, Which can or may be had or taken to [the] many errors 
unecertainties, and tmperfections in said cross-bill contained, for an- 
swer thereunto, or to such and so much thereof as this respondent 
Is advised is or are niaterial or necessary for him to make answer 
unto, answering, saith— 

That it is untrue that the said Bryant is the owner in fee-simple 
to the lots in question or either of them, or entitled to the possession 
thereof, ais Th) Sail Lyi] Tat d. 

Respondent admits that sid lots, in the vear 1867 and subsequent 

thereto, fiey were subject and lable to taxation and taxes had 
5S been assessed against each of them for said vears, but distinetly 

denies threat for either oft said Vears said lots or either of them 
had been legally assessed for taxes, and especially forthe vear 1871; 
denies that they were legally advertised for sale for either of sitid 
vears for the non-payment of said taxes, as set forth in the bill, but 
alleges the fact to be that from the vear 1868S up to and ‘including 
the vear 1879, and at all times intervening between said dates, there 
Was sufficient personal property on said lots, consisting of household 
furniture, horses, carriages, cattle, ete., and more, to pay all taxes 
assessed against said lots or either of them, which facts were well 
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known to the county treasurers of said county, and that no effort was 
made whatever to make said taxes from 9 personalty, and charges 
the fact to be that if said lots or either of them were advertised to 
be sol: | for de ‘linquent LaXes thre reon, ss pretended Lo) have been 
sol Lo | sald I} rVvi lit, eve ry act 1 that be hal I by Sill Countv treas- 
urer was without authority of law and void, and if said Bryant paid 
any taxes upon said lots they were paid by him voluntarily and 


without the authority of said Frost or any one else; that the said 
} 


treasurers had no authority to sell said lots or either of them, at 


public auction or otherwise, or to Issue to said Bryant a certificeat 
of said sale to said lots or either of them, or to exeeute to said Dry- 
ant a deed or deeds to said lots or either of them, but that every 
act in ana about the levy, assessment of taxes on sed lots, ndver- 
tising them for sale, selling them or either of them, making deeds 
to them or either of them, was without authority of law, irregular, 
and void, and that no tithe whatever passed to said Bryant by reason 
thereof: as well also was void the assessment, advertisement, sale, ind 
('t rtificate of purchase hiade to one emily Satterthwatt for 
ov pret nded de linquent taxes of IS71 on said lot four, and the 
said Bryant received nothing by her said assignment to him ; 
and as well also was void the deed taken by said bryant from. the 
treasurer of said county under said pretended sale | 

And this re sponde nt allege sthe A, t tobe that thr levy and USSCss- 
ment of taxes on said lots tor the vears S67, 1S6S, 1869, 1S70, 1871, 
were Irregular, illegal, and void, and all pret nded delinquent taxes 
alleged to have been paid per lor to the veal Isi2 were paid volunta- 
rily by said Bryant, if at all, and without the authority of this 
respondent Or ahy one else, and thiat the taxes O| IS67 and ISOS 
Were void for the additional reason that the | V¥ Was made upon said 
lots together instead of se prerreats ly 

And this respondent further alleges that the pretenced di 
quent tax of I1S76 on said lots was paid, if at all, by said Bryant, 
voluntarily and without any authority. 

And this respondent further represents that the taxes on said 
lots for the year Sid, the assessment, advertisement, sale of the 
same to BS i. Noyes, the ISSUING of e rtificate, ana CVery a 
and about them Was illegal, Irregular, Without authority Ol 
end void. 

This respondent frrthye I’ alleges that the assessment, levy, and 
sale of said lots for the pret nded tax of 1S7S to J. WV. Crannett were 
illegal, irregular, without authority of law, and void. 

And this respondent deni s that the sald rest wis the occupant 
of sald property In the years ISca ana IS7S. and denies that any 
legal or proper botice was given to said Frost or any other person 
that the time of redemption of said lots would expire, but alleges 
that this respon dent's grantor, John |. Redick, was the owner of 


Act 
iw. 


said property In fec-simple in the vear 1S7S,and held an attach- 


ment thereon in the year 1877, which property was afterwards 
60 sold under said attachment and said Redick became the pur- 
chaser thereof, and that the said Bryant well knew those facets, 
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but never notified this respondent's grantor of his intention to 
take out said tax deeds. 

And this respondent denies that three years have clapsed since 
the reeording of the first three tax deeds mentioned in said cross- 
bill, 

That they were not deeds, but were clouds upon the title, and 
a nies thasat thts I -pondent Is barred by the stiatutes of limitations 
from dem nadine acainst Sate pore lf rele (| deeds, 

Lond this responds nt. further answe ring, Says that the said lrost 
took possession of said lots inthe year TS6S, erected a fenee around 
the same, erect doa dwellino-lhous planted Trees, built outhouses 
and barns, and made other improvements, in all to the valtre of 
from four to six thousaid dollars; that he occupied said premises 


| ‘es % bal ] '¥ i] ‘ . ont | } ’ ’ ‘ 
with lids mamiiVv ulatlll about the veal IN7h. Wiiell it left thre sstiile 
7 , — ' \ >)? . ‘ ‘ i i . ? » ¥*s ’ —- ool ‘7 
with lus family to reside in Miontana and did not return until about 
P ’ . —= ee. : ) : ; , . : } ’ 
the’vear IS7S. During all these vears, including those le was ab- 


sent, there was suflicient personal property, as hereinbefore stated, 
In the house and on the premises, to pay the taxes a | 
that said. Bryant has never been in possession of satd lots or cither 
of them, 


And this respondent alleges that he is the owner of said property 


rauldisti Sil 


! 1 ' 
; | ’ ‘ . 
titled Too Lye POssesslon Lilereayl, 


Iti t Cc “tn ple anid { 


, 
i 
, , J 1] , , 
And this respond nt denies ali abd all tnhatiner of In| iwi 1 com 
;' , ae ae me “e ; 
bination and econfederaeyvy wher With leis DY Sald eross-bill charged, 
seead I i; 4] ‘5, ' i} . oe. 2 +} . tf . ; ’ ’ } ’ : 
Wiltoultl Libds, Cbpseb thpeers 5 ikti maICer Ptr. Cause, OF pli is i 
es ys hall : ri] '1)} ' | penea | ” ¥, oe es 7 ° t | . ; ’ i rr)? iz 
CParss-bD Tit COLLaADIeCa TRMLeCTIOL O} Phere ssiiP\ }(d] (tits Pos peothetey) } 


) ? \ . ?)7T ‘V7 , ' ’ : | | > taemall « } stliys yf is 

make answer unto. and not herein and hereby well and sullieientls 
; : : | | : 

suswered, confessed. traversed. and avoided or dented. is true to the 


-}. ] } . } % . ‘ ] — | ‘ . ] | = 
knowledge or belief of this responie nt: all which matters and things 


] } } . : ¢ 
this respondent is ready to aver, maintain, an prove as this 

, } .s ; _ ' ' } 

(5 | honorable court shall drreet. and humbly pravs to be henes 
, . se ’ , a 
(timthisseqd with hi reonsomabie Costs aha ehare S JT) Lillis toe 

1} 

healt most WrONeGTULEV SUSTLOIN d 


MARTIN SPITPLY, 
By REDICK & REDICK, 
lis Ss NAT (07's iV of Couls 


Upon the back of said answer appear endorsements in words and 
fivures following, to wit: No. Soda. Crreuit court of the U.S... district 
of Neb. In el ery Phe answer of Martin Spithy to the cross 
bill tiled herein thomas Drvant lhiled Feb. 3. ISS1L. Watson 
I} Sioith. clerk Redick \ Redick, sol’s WN OF ¢ tinsel for Snpitly. 


Phereupon, afterwards. to wit. on the SDrd dav of February. ISS]. 
Liye POpPUPCALLON (>| Nlsrtin SPELT EN to the separate answet ()] lhiomeas 
’ a 7 } ‘ ‘ . ' . ‘ , a 
Drveunt Wiis Tlie. 1 Salad @nse. Whlel) sold replicablon is lll Words 

. : 

' e 


and figures followimyg, to wit 
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In the Cireuit Court of the United States for the Distriet of Nebraska. 
i Chanee ry, 


The replication i>] this complainant, Martin Spitly, to the separate 
answer of Thomas Bryant, one of the respondents. 


This replant, saving and reserving unto himself alland all man- 
he manifold insutliciences of the 
said auhswer, tor re plication thie reunto saith that hie will aver ana 
prove his said bill to be true, certain, and sufficient in law to be 
answered unto, and that said answer of said respondent is uneertain, 
untrue, and insuflicient to be replied unto by this replant, with- 
out this, that any othe r tatter or thing whatsoever In said auuswer 


De? of advantave Or enc ption iq 1 


— 


contained or material’or eflectual in daw to be replied ulito, con- 
fessed and avoided, traversed or demied, Is true; all which matters 
ned things this repliant is and will be ready to aver and prove as 

| blv prays as in and by 


tlils honorable court shall (diirect, ana hump 


I ~ said bill bie hath already pel ived 
MARTIN SPITLY, 
[By] REDICK & REDICK, 


; 


: , ‘ , ’ 
His Sol’s & of Counsel. 


HL Upon the back of said replication appear endorsements In 

words and figures following, to wit: No. S,G. Cireuit court 
U S..ctistrict of Nebraska. In chaneery., The replication of Martin 
Spitly to thi Spar answer ol] | homas Drvant. liled eb y 4 
ISS]. Watson 1} Sniith. cl rk. Lee at kK X LedIck, sols W of CoOouUli- 


ee ad 
“Cl TO] complainant, 


Thereupon, afterwards, to wit, on the ord day of. February, 15S], 


, 
thas repircation | this COTM) i Picil ' NIartin Spoil . to tiie separate 
i 
: , Ci } 4 
clisWel (>| Ci } \\ bors] Wills ct4 | i d Cai S( whi ' said rt prelCar- 
tion is In words and figures following, to wil 


em 
~~ 
— 
— 
- 
_—e 
~ 
~ 
— 
Oe 
- 
ou~s 
_ 
we 
a 
-_ 
— 
< 
—_ 


ln the Crreuit Court of the United States for thi 


7 Me a os ’ Martin Spit] . : 
wir replication of Martin SOoiLIV., compiliainnant, to the separate ‘il)}- 
4 i . ‘ 
“Wer ol (seoree \'g rost, ohe Of the responacnts 
; 


This rephant, saving and reserving unto himself al 


, , 
‘ ’ , . i 3) 4) : : ’ ¢ + ° sa’ ss? neat i? 
Prk libie I tii AdVahtlace 7) Caco a" Fis Lf? thie sire ' ‘] Ili Like ielTecles 
’ ; *,.% .% 
; ; +} ‘ t| t | a 
(>| an i itis Wel jeol rey are | Cot} ti I I ‘) SiLitth Lidctt f \ ii ive] tLiie 
’ ] “a a ] 7 j ] 

' , ’ ; svt , ? '* ? + 
bel Ve a ~ =i ‘j i) ii if? ay ] ‘ i ’ ’ rel ~ airs 7 ii i tiie iii\ ‘) 
i 

} } 
' , ; ; = = ° 
hawWwered UhtO, abled Uti sil . . OT sad respondent = Un 
, , ; 
. ? ; , + ? ; ? ’ ’ 
i*é 1} Lil ril i | lis j } i ,? ' i t] bite i} aot he Peeper liad) 
‘ +} sf ‘ | t } . ¢ ’ | > y wl) T yh} eat " 
\ biti ' = tre i \ ‘ cio aa ‘ iti .- ’ bel ie Bo Vt] ii “ci lt| iil 
; +) ’ ’ ; ’ ’ . 
“ , ! ‘ nila lit i bite! i] (>] { ' i? piv te sft re'poei ye i llTyi ’ 
. ’ ’ ‘ ] 4 : | ’ 
’ ? , 
i i? i('= = ij ‘ ] ‘| ft) je] i] ive = ' taf ‘ j ” ii ‘ clil \ i] I} 
} 4] +} , ] ; ] ¢ , 
] id's ate [ lcs a: = re’) - Lita \ . / re if ‘ i*) ive] Prictili- 
’ 5 ¢ , 
, j iy ’ 7 Ly] 
| I ellie pera ™ Ltils | I il _ i (ijl ‘ . Liiel Pitilgi i 
| hill he] | 
= & % ' 
pravsas in and by said b lready praved 
i , 
MARTIN SPITL) 
P ‘ ‘ 4 


By REDICKR & REDICK, 


}° ; r ' 7 £ : 
swil & i’ oil (f “uUnsel bey) f omplarnant 


— 


4 
5 


i veal ee 
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Upon the back of said replication appear endorsements in words 

and figures following, to wit: No. 8, G. Cireuit court U.S., dist. of 

Neb. In chancery. The replication of the complainant, 

63 Martin Spitly, to the separate answer of Geo. W. Frost. 

liled leb’y 5, 1581. Watson B. Smith, clerk. Redick and 
Redick, sol’s"“& of counsel for complainant. 


Thereupon, afterwards, at the January term of said court, on the 
Sth dav of lhebruary, ISS1, the following proceedings were ‘had as 
appear of record on folio 772, Journal T°, of said court, to wit: 


Martin Spitty : ) 
Us. -No. 8, G. 
Tuomas C. Durant et al. J 


On motion of said plaintiff, by bis counsel, leave ts hereby viven 
lina to file his answer LO thie cross-bill of George W. and Abby Bb. 
l’rost instanter 


Thereupon, afterwards, to wit, on the 9th day of February, 1851, 
the answer of Martin Spitly to the eross-bill of G. W. and Abby B. 
Frost was filed in said ease, which said answer Is In words and 
fivures following, to wit: 


In the Cireuit Court of the United States for the District of Nebraska- 
In Chaneery, 


The separate answer of Martin Spitly to the cross-bil] filed herein 
by Abbie Frost and George W. Frost. 


This respondent, now and at all times hereafter, saving and re- 
serving unto himself all and all manner of benefit or advantage 
which can or may be had or taken by way of exception or other- 
Wise to the many errors, uncertainties, and imperfections ino said 
cross-bill contained, for answer thereunto, or to so much’ and such 
parts thereof as he is advised by counsel it Is necessary or material 
for him to make answer unto, answering, saith : 

That it is untrue that the said George W. Frost and Abbie Frost 
never gave up their residence in Omatlia, but have resided there 

lor the past fifteen years or more; but respondent alleges the 
(| fact to be that about July lst, S77, the said George W. Frost 

necepted the appointment of Indian agent in the Territory 
of Montana, and, under the rules and regulations of the Govern- 
ment in and about such appointment, he Was obliged to, consented 
Lo, ana did. about the date aforesaid, leave said State of Nebraska 
with liis famatly to reside 'n Montana, and did there reside for about 
eiyhteen months or more, and, if he had eonducted himself prop- 
erly, would have been there vet with his family. Defendant denies 
that said Frost returned to Omaha when he had completed his ofli- 
cial duties, but charges that he returned much sooner, but at such 
time and as soon as the Government discovered it was to its interest 
and the interest of the Indian that he should go hiome with his 
family. And this respondent alleges that the said complainants 


) 
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never had any homestead in said property, but got possession thereof 
through the Credit Mobili r of America ana hi ld. if until about 
July Ist, S77, and never paid any taxes on said property, but about 
the date aforesaid left the State. leaving some household coods in 
said property, and having disposed of all their other personal prop- 
erty, consisting | horses, cattle, ete that their abscne was nol 

temporary, but intended to be permanent 
And: respondent alleges Liat said Abbie lrost and Creorge W. 
Frost never had any legal title to said lots or either of them, but 
alleges thrsat by thi I rl proces dings set out in this re spondent’s bill 
of complaint In this action, and bry th \dgment, the said lrost 
hac the right ana could have obtains 7 thi leorsy | title thereto by the 
pravirrbenl Into court of ub ul timc Sum of S57 0.00: but. for the sole 
and only purpose of defrauding said Redick out of his fee for serv- 
ices In procuring said judgment of the court under the contraet in 
suld cross-bill set out, he refused to pay said [sum] or allow any one 
else to pay it for him,and thereby let said decree or judgment 


t? i 


io lapse, but Immediately made some fraudulent arrangement 
with said Durant and said Credit Mobilier that thev should 
convey the legal title to said — by reason of said judgment or decree 


to hin or to some one oi lis Paubnivy. W hich di ed Was to be left in 
the hands of some one and kept from reeord, to be delivered to 
lrost or his contederate when he demanded it, whieh arrangement 
this respondent alleges was carried out, and for the express purpose 
of defrauding said Redick { eal 
) Don, Wied hkl ies 
Respond nt admits that Abbie brost did not sieth the contract 
relerred to 1 Sid bill in tWeeh Cn copere Ww. bk rost cane sid Redick, 


_ 


1} } , ‘ . 1 
but aileuwes that stv kre Woall of its tertus: often consent 7 with sla 


oe 


> t} +] ’ ! , a 
rot thie Copectilol of his claim. 


Redick concerning said litigation: was a witness in said suit: took 
cis active Ht pear iis said l rost oo 6 ‘| litig iLlOn, cudied lhl every Way 
recognized and ratified said agree: Cyn and respondent alleges that 
at the time of said agreement the the stood in: the name of Said 


Thomas C. Durant. and still stands so onthe records of said county, 

And this responds nt demies that thr attachment of said lots ly 
said Redick sale of said premises were void, as alleged in said bill, 
but charges the fact to be that the attachment sale of said premises, 
and all the proceedings connected therewith, including the confirma- 
tion of sale, Were Te! ulat and valid. and that the said ltedick, by 
said sale and purchase, took and conveved all interest of every kind 
and hature of th Creorge \\V anid Abba le rost 1}) and ce said lots, 
including their Prosscssloll, i] citi they had, and thist thereby the 
sald Redick became the owner of the interests of the said l“rosts in 
sald property, 

And this respondent farther alleges that the rights of said com- 
plainants in this honorable COUTL lo CVe r\ claim thie rein set uy by 
them to said property lave been passed on by this honorable court 

in) thie Cise Of John Ly at K erallistl freorne . # lrost. Upon 
tty thie brit rits thie re of, “im Wil hore fully chp py ur by the records 
ot this honerable court. to which tits it ~prodnede lit begs leave 
to refer, and here pleads said proceedings in bar of the claims set up 


G—2.) 
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1) said cross-bil] by said Croorge Ww. anid Abby lrost, and charges 
threat the Sire Is ics ailpudicaty, 

And respondent further alleges that the regularity of the proceed- 
ngs, aside from | the valuation of said property, cy 
and inarrivine at the true interest of said Frosts in and td said 


property, was adjudged by this honorable court to be in all respects 


edueting lens 


] i ] | : ; j 41 i } } ? ’ 

regular, aha that tli sale Was Cconlirmed aiid the marshal directed 
} 1 ° 1 . ? ? 

to make a deed to the purchaser, which was. done, and pleads the 


sare and the action ol thie court thereon as 7s ¢ dyudicala Upon chil 


} p= : : me aiiieat ns ie 
Admitts that the marshal wy the ordel Of saie Was directed LO sedi 
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Frost ever patd the amount of said decree—S502 11 and interest 
’ a het all Le fnct tal — 
to the Clerk OF Said court, bDUL allcges the lac. to be thatin the at- 
1 1D : 4 oo. % 
tachment suit of said Redick against frost in this honorable « 
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mars thas bhh Thad the abountl au =i Redick llinmohh Sadal Contract 
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ises Lv said Redick at the marshals sale aforesaid, in order to 
— | 
> | , ‘ J + 
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' 47 “Pk P +] 
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i ’ 47 41 . a, 
; ' se ; 
11d] pre] ii « lt \ cLidal thee ™ riial hi ht C'TILILGt Biimit ‘ if | ae | 
] 
Scllad PPeTIISses b rensol Ol s ‘| parVinenl or in anv other wa 
" , . ; 4} * } 
MPuUPrihel bisWel nie ae = Pes pod) re’ dil ‘P's ae ae titel 1] Dae Lia Li i i] 
+ 
’ ; ’ 
PAWTUE ON Ol > to premises. that it bought the same mn good 
, } , 
‘ ‘ ; ; . ~ ; . 
ae bch van if i = OF Beat? 4 liilils O] |) CLedees OF TH Sil i | lk | 
. . ’ . 
‘ ' ‘ } “7 ’ } ; : . ‘ . , ; 24 « ; — j oo) 
thaset me PAVE Salad Ineaiehk TOP Ts Tnteres: Tl salad pray ruv iour Tun 
" , ’ . . +? ’ 
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| by) & } ] ’ ? levi '’} ; ’ 
tht} wedIekK, beING Hirst duly sworn, deposes and says 
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matter, cause, or thing In 
or necessary for this respondent to 
1a) alt hereby Wi I] and sufficiently 
avoided, or denied, is true to the 
hich matters and 


ing to aver, matn- 


| direct, and prays 


court shi: 
f most wrongtully 


ral 


MARTIN SVIPLY. 


| mh one 
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irtin Spitly to the eross-bill of G. W, 


: , “led Fel . 1881. Watson R. Smitl coal 
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Thereupon, afterwards, to wit, on the lith dav of February, 1881], 
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In the Cireuit Court of the | States in and for thi District of 
; | - | e+ 
Ne Phahcl Ail Uey 


" ¥ ° , ‘ | } ; : 7 , 
fhe replication of George W. Fros nd Abby B. Frost, defendants 
. : ‘ i% ‘ 4 ® >} ~~ 
to answer of Martin Spitly, 1 ntill, to the cross-bill of George W, 
“- . 
Frost and Abbv Bb. Frost, defendants 
, , 
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of the said answer, for replication thereunto say 


maintain. and 
eertain, and su 
said answer 
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traversed or denied, is) true ill of whie 
repliants are and maT De ye ul oO aver, 
honorable Court hall direct and hun 


sald cross-bill of complatiit they 
bye 
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} cL potye AT endorse michts 


MARTIN SPITLEY. 


that they will aver, 


their said cross-bill of complaint to be true, 
| answered Lito, anid threat the 


eertain, untrue, and insufli- 
hants, without this, that any 
e said answer contained ma- 
, anid hot heremn and 
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bly pray as in and by their 
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\ND GAY LORD, 

i” Abby Bb. Frost. 
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eye 


in words 


and figures following. to wit: No. S. doe. G [’ S. erreuit court. dis- 
trict of Nebraska. Tn equity Martin Spitly es. Thomas ©. Durant 
(hal. Replication Filed Feb’y 14,1881. Watson B. Smnith, clerk. 
Webst rea Cravlord ~“OLICILO] fot (lel ts. (500. WwW. & Abby I. Ie rost 
ri Thereupon, afterwards, to wit, on the Srd day of March, 
ISS], replication of Bryant to answer of Spitley was filed im 

said case, Which said replication is in words and figures following, 
to wit: 
In the Cireuit Court of the United States in and for the District of 

Nebraska. In equity. 

THomas Dryany ) 
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: Miarnrin Sprrny et al. } 
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ne] thy, defendant. 

This repliant, saving and reserving. unto himself, now and at all 
times hereafter, all and alli ner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insutlictencies 
of the said answer, for replication thereunto savs that il ave 
maintain, and prove his said eross-bill of complaint to be true, cer- 
tain. ane suflicn an 1) tha raw to ity ~Wi rea unto, and t |} if this ssid 
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other matter o Ing whatsoever in the said answet contained ma- 
terial or etleetual in the law to be replied unto. and not herein and 
hereby wel] sid Ss tle lent rey) cel WhO confessed’ and ivolded 
traversed or denied, is true: all of whieh matters and things this 
repliant is and will be ready to aver, maintain, and Spt as this 
honorable court shall direct.and humbly pravs as in and by his said 
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1S GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


Upon the back of said answer appear endorsements 1n 

6 words and figures following, to wit: No. 8, doc. G. U.S. 

circuit court, district of Nebraska. In equity. Thomas Bryant 

vs. Martin Spitly «fal. Answer of respondent Frost to cross-bill of 

Bryant: Filed Mareh 7th, SSL. Watson DB. Smiths clerk. Web- 
ster & Gaylord, sols & of counsel for Frost. 


rrr 
yi . 2 


There upon, afters irds, to wit.on the 26th day of March, ISS], 
thre rt Dit ition of Drvant LO I rost’s fliswer to cross-bill Wills filed 1 
suid case, Which said replication is in words and figures following, 


Nebraska. Lh) lquity. 


4h : perry ,. oa , ar . een bone ] ‘ , . i 
Pha replication of ‘Thomas DBrvant. preity ill. to the answer of 
ie Beg Bates ’ i ? 
(ceoree W. frost, delendant. 


Thuis re pliant, SAVING nid reserving unto himself, now and at all 
Lilies Ly reaiter, ail anid ail Danner Oo bi 1) fit anid advantage of ex- 
piion Which may be had or taker to the manifold insutlicienecies 
Of the salad answer, for re plication thereunto savs that they, will aver, 
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pyyfendy ar ‘ ' ry] bial — 01 : 
prude, adie rove fils said cross-biil of COTLTEp AEDT to be tru , Cr 


" . : ’ } ‘ } ’ ‘ } 

ib, Abad SUELCICNHL (ne Taw to be ohswered Uullto, ane Lisa the 
Soha cn 4 thie Salad adeiehnaant is uneertalb, Ubhtriue shel Isulll- 
6. ‘eee ' 3 . its t witl ow cd 
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» } ‘ } a P } - F 4 ; , 

>] ie hoe bill til ‘ if bet cP ape ec prp_gt &4 {17} {} a7) i heat hi l'é Ih) chdied nmerebdDys 

well and suiliciently rephed unto. eonfessed and avolded, traversed 
* ; 


or dented, is trae; all of which matters and things this repliant ts 
and will be ready to aver, maintain, and prove as this jionorable 
court si rect, and: humbly prays as in and by Ins said bill of 
complaint lie las already praved 

: GROFF, MONTGOMERY & BARTLETT, 

Upon the back of said replication appear endorsements in words 
and figures following, to wit: No. S. doe. G@. U.S. etreuit court, dis- 
trict of Nebraska. In equity. Thomas Bryant es. Martin Spitly ef 
al. KReplieation of Brvant to Frost's answer to eross-bill. Filed 


Mar. 26, Issl. Watson DB. Smith, elerk. Groff, Montgomery « 
bartlett, solicitors for plaintiff. 
Thereupon, afterwards, to wit, on the 2nd day of April, ISS1, proot 


} . ? 


‘ . 3 | } ‘ +} ; ] . ] “get ; ] is 
©! Pibimcallon Was Tied Th sald cause, Which sald prool iy] publication 


" . " . . , . . = © 
At a session of the circuit court of the United States for the dis- 


trict of Nebraska continued and held pursuant to adjournment, at 
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the United States court-room in the city of Lineoln, on the 26th day 
of January, ISS1, the Honorable Elmer 8. Dundy being present and 
presiding in said court, the following, among other, proceedings 
were had and done, to wit i 


a , * 
PromaAs Bryant. Complainant. 


a 


MIaArntTIN Spit.iy. Tuomas C. Durant REDDIT Mopinier | 
or Awerica. and Gronce W. krosr., Defendants. 
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comery and Bartlett. solicitors for the said complatmnant, it Is con- 
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} . 4 i " y * } | ] | ‘ " ; " e-* 
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2 GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 
A jjidar il of HM ehsl x 7 Suppor of Motion lo Amend Pi lings 

In U.S. Cireuit Court, District of Nebraska. 

Martin Spreiy vs. Tuomas C. Durant ef al. 


John L. Webster, being first duly sworn, de poses and says that he 
s one of the solicitors of det ndant, Gre »W. Frost, and of George 
W. Frost and Abby [frost in their cross bill herein, and had charge 
of the nienawition: ane filing of them respective pleadings herein ; 

that alliant pre prea ds sii Jt teadings while he was in attend- 


ISS], 


5 ml 


S2 ance Upon a term of this court, in Lincoln, in January, 
and whit lt it Wiis Gitiost daily Cera | by fore the Court. 

That al said tlhe ane place he idl hel have ieccess LO the Collie 
plete record of the Case, as the same Was iil (croatia, anid thatwathant 
prepared seid pleadings from such memoranda uni « xhibits aus he 
then had in his possession, and that athant did not then have any 
memoranda or copies of the order of sale in Redick Frost or the 
ord r contirming sald sale. Athant further saith that prior to the 
filin if of sit pleadings he hisicl eased cui) ¢ Xiimination (>] thie tiles l 
[the] case of Redick vs. Frost, but that said order of sale was not 
then found among the files, and the clerk of said court was unable 


to produc the same for the use of athinnt. 


That at said time of preparing and filing said pleading affiant 
could not. for want of sul ment leisure from hi s duties before t 
court during satd month of Junuary, ISS, leave Lincoln te « to 


Omaha anid make Ay exXuamilhation ot thie recoy | ~ 1 thie clet IK offi ce 
at Omaha to see it other errors might be disclosed therel - thi: 
afliant was so in Lincoln attending said court during all of ne Pre 
uary, and by reason of the premises aforesaid he did not know of 
and had no Opportunity to learn of the existenee of the defects 
sought to be cured by the amendments how sol uelht lo bye niade cf 
sald pleadings 


JNO. L. WEBSTER. 


Sworn to before me and subscribed in my presence this first day 
of October, Iss] 
WATSON B. SMITH, ¢ 
Upon the back of said affidavit appear endorsements in — 
and figures following, to wit: No. 8, Gi. Ay Ss. circuit court, dist 
of Nebraska. Martin Spithy rs. Thom Durant ef a/. pene 
of Webster in support of motion to ame ae pleadings. Filed Oet. 1, 
ISSI. Watson B. Smith, clerk. Webster & Gaylord 


So Phereupon, afterwards, to wit, on thie 26th day of October, 
ISS1, masters ye was tiled im said ease, which = said 
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56 GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


SS Ist. That ( reOree Ww. ’rost and Abby 1}. l“rost are husband 
and wite, anid have le <lded 11) Omaha for the past lo years, 

and at no time since have lost their residence In Omaha by reason 

of ADSCHCE there from. ‘ 

2nd. That for about 18 months, commencing in July OF Aug., 

IS77, they temporarily resided at Crow agency, Montana, where 
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post Wiis acting officially as lndlian agent. 


OU. That during their abse hice tha house Ol} lots > and 4. block 
92, was occupied by a friend, without rent, the household goods of 
frost remaining therein. 
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GEORGE W. FROST ET 


and Abby B. Frost against Martin Spit 


at the costs of said Frost. 
On the eross-b} 


tind as follows: 


Ist. That since the vear LSO7 | 
of Omaha, Douglas county, Nebra 


os 


to taxation. 


7 ’ 


rial. That rit it hye r of said siniue 


ior thi rh) have paid the Lil 
A) Od. That complainant 
at divers times purchased 
sums of money, which have | 
taxes, said Bryant receiving ce 


\I 


lot Thomas Brva 


Mobili lr ot Ameriea, Creore WV. 


" . + + ’ 
sy ; ‘ e ‘ ’ : a % 
Sentcaliohl Of whit Nn tax deeds ray 


laced Lpon the records of Dor 
ih. | find that all of such tax 


} | 
taken of all sums of money ] 
? > 
issionors as lewal taxes up . 
+ ¥ | 
comaratelv. and that said Thor 


rivchts of the ecounty of Dor 


] 
‘- itils POCA peiidd \\ ae } - 
ae , ’ t . , 4 
cle] Ag rieeie CCT - cee @ . 
li Stilad SUIS flied Tterest os a 
) | 4] s] 
Lye hniNea \ Lit C thiagl Liif i 
’ 
thereon, according to the mM 
;° ? ? , 
ci] = | ¢) preodn sled) a Sh [ a2 i 
J ? ’ + 
Upon the whole eas, 1 do tl 
' , 
should iM entered (j ~] == |] | 
’ 
\ | + 3. | ris 1?) ti} t this 
’ ] | 
aureted Wm the ecompimmnant, \| 
; 7 
} } ' ! » of 
should also be decreed that t] ni 
t rd | | ( |? 
lhe }¢)) LaXES | Liti iy eteee. _ j 
1 
leh) OF Salad Lots respectivs 
the said lots be separately sold 
} 
eourt., ana ie Wo) ‘i 
‘j >i? , | +» . ‘4 
Trbecdii '? Lia ™cLi iit i i “ 
‘ | 
\il of Willchl Is Tes} 
’ . ’ ) ; t 1 
Lineoln, Neb. Oet. 26th. 1SS] 
. . \ , + . 
> ; : , 7 
| pron the baeK OT Sald m 
words ane heures POopnowine, to 


George W. Frost eal. Master’ 
: ‘ 


’ : } 
Son) 1. sspith clerk. my DART r” 


»})*? 
a tS 


ee 


MARTIN SPITLEY. i 


e | | : . . 
v of al. should De dismissed 


‘ 


— | 
. 


¢ 
against Martin Spitlyv, Credit 


and Thomas C. Durant, | 


, 


ind 4,1n block 52, in the city 
have been subject and liable 


lor any person 
iss ssed thi reo), 
ss-bill, Thomas Brvant, has 


, } , 
iX Sile Sald LOLS ane ania large 
i pe 


i in Satisinetion of such 


| Ih} 
es of sale therefor; upon pre- 
ssued to said Bryant and 
T 
old and COnVeY no title 
termine what | ral LaxXes 
l bv Drvant on such certifi- 
i} acc iT should he 
! = 4 I} ant o1 his 
sand 4, block 52, Omaha, 
I} raitit th . iby ited to the 
Omal therein: and 
tt) Ll] tile I }) bent, be 
ts, respectively, and 
hat pp i within a time to 
| “Oiled TOr tire tax due 
= il i Liic ponles 
nt Lhereol 
band rey rt that a lecree 
re (, cF \\ rest ind 
, . bloel ) . be 


Llouned due upon an account- 


. } ’ 
With thterest thereon. be a 
.45 : > - : 
maid within a time limited 
tc rive pract f° ()] Tis 


: | ™ . 
rom be applied in pay- 


t appear endorsements in 
Von 8 «3 MIartiy Spithy 
Filed Oet. 26. 1SS] Wat- 
| lev + 
i r i oe | ' 
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Lhereupon, afterwards, to wit, on the 26th day of October, 188] 
testimony was filed in said case, which said testimony is in the 
words and figures following, to wit: 


es Testimon (Mik. ii hig ini Du ight (;. Tfull. Mast - aT (hanes Pil oft 


end ( ai ve Saturday, bhi second day of Apri, A. Dp ISS]. 


i thie Cireuit (ourt of the Lit | States for thie District of Ni braska. 
[1 Chancery. 


\LARTIN SPITLEY, Complainant, 
ay 


ee No. 8. Docket G 
Grorar W. Pros, and Tromas C. Dut No. 5, Docket G 


Defendants. 


Pa SCHL: Llon ar hin | lvkedick, counse| for complainant ; [lon. 
John L. Webster, counsel for defendant Frost. 

Joun LL. Reepiek, a witness on behalf of the complainant, beine 
first duly sworn, Was examined in chief by Mr. Redick, and dey . 
and savs as follows: | 


[ desire to state that Mr. Trost, after this decree was obtained 
the State district court, stated tO me at my oflice, expressing iis cle 
liolit abt our suceess, threat he | 


cnew Dillon would not tal 


i Ke ti appeal 
because Dillon lad req Ue ntly told him that ali he wanted v 
eourt of record Ted SELy thirst he Wiis entitled fo thie i) ea raw. eves 
tiasat tlic Credit Mobilier lid nol want it: thicit he stated it to ride 
more than a dozen times in the cours of mv Cniaipel Viren 
Int. 1. State whether Mr. Frost ever notified Mir. Redick of whiat 
he had done in New York. 


é & ‘ | vo , ' vial ?) lis , 7 ’ | . ; ] oe 
fo which respondent objeets for the reason that it Goes not ten 
i 


ii i t 
ontradict the with Frost, because | ! t st that he did 
tO CoOnLracdh le WiItLeCSsSs Post, because fie Glad not state that fhe did 
* » ve : 
second, because it Was UlhadCr NO Obllwation to notllv Mi 
i Va > i. : j sie ] vee any ie : , 3 } pe ‘ 
te Rtedick of such conversation, Overruled xe pions f I} 
; = te a 7 ‘ , ~ 4 ’ . . 
Ans. Hle never did: and Mr. Redick, after a great deal of d 
} * ] , ’ } ’ } } 
eultyv, ascertained that Mh Poppleton held that deed in trust hor | 
: 7 , | ty » 4 ‘ sa 4 . ] . 
ahd he as rost if that was not the faet, and he denied it. and 
t y key } | , } } } 4 
“al | Libeit | \ IN c\\ eine rile ye WhS £2 Gi¢ qd made hroanvil i \ 
nor that he lost his property 


Cross-examination by Mr. Wrnrsrer 


’ Be .9 a } ea ' } } 
Int. 2. Whendid vou sav that Frost said-that he never knew that 
there Was a decd made to lim in the hands of anvbod, 
after he went down to New York 


* ye Per 299° +» \ . ¥ ele 
Se PCLUTTL Prom) IWewW OlnW 
— | 


on 1c CARCL Gat 
, ; } } } } " 
pri lL You talked) to h Inmiedlately. after the first time vou 
a } l ; : ' ; 
heard he had von (OW Lhere . 


Ans. | don t know wie thar r if Wils the first | 


| heard he head ay C1) down Lo Ni W York or noft 
Int. oO. It mav have been ? 


] 
i“nal 


fit - 
i} 
ii ‘4 
? r 
aaa 

, 
' it 

: 
' | 
* ‘i 
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Ans. Yes. sir: [ don’t remember 
fiat 1). At that Lime Vou sav l rost “ila he ke rie W noth A, about a 


(ns. Ile said he knew nothing about the deed. ITsaid I heard 
he had made threat arrangement. 

lit. ri Don't vou know threat Frost did hot know that there Wils 
| ‘ame until long after vour conversation with him’ 

\ns. | don’t know anvihing about that. 

lit. S. Don't vou know it may have been before this deed was 
haere Ana Put MN thie hands Ol 1’ pplet ni? 


Ans. | don’t know 


oe 


é 


a x. a ‘ 
1} |e PoOrpPLETON, a Witties= on belall Of Uline complaiiant. 


ly pEhye first duly SWorhh, Wiis | xamined 1) chief by \lr. ftedick 

rnd le pOscs and SVs as fol] Ws 

Int. 1. Please state vour name, ave, residenee, and occupation 

\ns., ae Poppleton : are, OW vears Omaha: attorney 

() Z Do vou remember about the tim i decree Was rend red In) 
the district court by Judge Sava nvolving the title to the lots of 
Creorat \\ I) ys li SO wh) il ear Was It ? 

Ans. | hay copy of the deerce in my pocket; Mareh, 1876, ac- 
ord | riils 


, ) 
) >. State whether or not, after the date of that decree, you re- 


’ ) } . ; 
eeived a deed for said property Trot rmmas C. Durant. trustee. or 
i 
7 . + +} ” ; » his 
One CialwInY TILePes | ) LHC PoPOpercs nad, a you answer. that 
| , 
. . ° 
Olu did, tell ADOUL Wiheh Vou recel\ I and how vou came to eet il 
a ' . 4 ‘ a yy)? ’ ' i} ry ’ +] f ’ ti ' } 
in i (>) «i™ \ jt} \ Lidl ae I L=Cptl | j ili rif ~~ it's 
| ; tit! 
, ' : ’ . ‘ " ’ 
| lies (>7 i? & ! 1}? is PesLitits ] val i \ fj iat Litie Wik eh 
' > 2 ] ‘| | } 
" " + a , sae ‘ 'y 7 7 
ha Ait oN i' bired lt] ‘ ‘ i ld GldaV id) ap WillCi) Th . 
; , . 
" ay . , ; * y ~ + j t, ‘ Pirin ,) 7 hy , Ve ga 
‘ mas i i * i s.? | ri , bal ’ de ‘ ‘4 ' . bia ii ' ' i] Pri ) 
i : " 
POanv olher person S Prebrnvant (overru I;xeeptions taken 
. | } ] ’ 4] 
\ . . Beever seCEryecu | i I DOssesslol) a cit ior the 
” 
)? i gial ? i] ? { ) | iT | eee: H (is ; \\ '™ 
a Ph a he il a‘? ' ; ‘ ‘ si i , ai 
;? ’ : Bae rirpie 
af aac‘a 7% . ¢ ‘ ‘ a Sit) i ‘i ‘ ‘ pPrida PPEPTL ; 
| 1? | | i. iit \I, ; - 2 \; ‘ Téy?} i? 2) ? ~ ~ ? (ill i«- 
, bf ?idd ; 4 } \ ‘ i bat PPL Cia il bil 
. ' ; 
, a 
‘ ; ‘ + , : ; 
1] lI iz ntinx tne exa (i i Vils SOTHOC CULL Witlilill SIX 
, 
montis aiter the aecree Was ad 
‘ | + 
{) ; Why ’ =«'rit ii ti) Vail] 
+ 
j ’ ] ‘ " ( )i rs ‘ »\¢ ¥ ‘ 
(Objected to same as last obyer ) verruls sxceptions 


if 
hy ().5. What is vour best 1 jiectlon—yout best Impression ? 
\ 
L\ns. leant t | trulv from w mm I ree ved it. but I thin] 
t was sent at the instance of Sidnev Dillon, but whether he sent it 
or no | i”? TOL Cerranin 
ag. © [fave vou the letter that came with the deed ? 
{ 1 (le dq to same as last ober tion (oye rruled. same exceptions: 
Ans, That question I eannot answer. My impression is that no 
letter came, but that it was simply sent in an envelope 
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(). 7. Who did it CONVEY the property to? 
Obiected to as by Ine lin prope r° eyvide nee Objection sustained, 


(). 8. What became of that deed ? 

Ans. I can’t tell 

().9. Ilave vou vot it vet? , 

Ans. I don’t think that I have; I could not swear positively when 
Without sifting miyw office. | 

(2.9. Wall you look for that deed and letter, Mr.-Poppleton, and 
if you find them, perniut the master to take a copy of them, if such 
a deed and letter you have 


* | 7 , ) ” . * 

Ans. Twill say this, that T cannot undertake to go through my 
office myself, but | will set my clerks at going through my office, 
ond if they find it, all right; T cannot spend my time in. going 


through my office myself LT can find if there is such a letter, but 
the deed [cannot swear absolutely — until [ go through'‘my offic 

(). 10. State whether er not vou had received any communication 
from either Sidney Dillon or Thomas C. Durant before you got that 
deed touching: it. 

Ans. I don’t think I did. 

Q. 11. Did vou have any conversation before the deed was sent 
before the dee had Corie with \l r rost rt eard ne it r 

A. My recoilection is that T never had. 
wt) () IZ. Who was Sidney Dillon at that time—what as to 
his position with refer ne lo this ( ‘redit Mobilier? 


. . . } \ 
* Objected to as immaterial who he was. Overruled. No CACCP) 


tions taken. 
Ans. At that time | think Sidney Dillon had no relation to thi 
Credit Mobilier. 


? > . : ’ ‘ ' } . . ° 
{) is. > rape Liviit. Wiiili Wils ne ri Miion fo if 
} 


‘ 


4 

Ans. Tle had been at one time its president and a stockholder 
At the time of my conversation with him IT don’t think he had any 
official or other relation to it 

(). 14. State whether or not he had control of the Credit Mobilier 
oflicers at that time. 

Ans. No: not control of them. He had a good deal to say about 
things. Ile knew a good deal about that and they took his advice. 
The men that had the contro] listened to him. 

Q. 15. Under what arrengement did vou get that deed ? 


Object d to as IncoM py tent and immaterial. Overruled. 


Ans. The decree which recognized Frost's interest in the property 
in the original suit provided that he should pay a certain sum within 
thirty days in order to take the interest ; he failed to pay that money 
within thirty days; he failed also to take an appeal within the time 
allowed by law. Sidney Dillon was willing that Frost should have 
the property notwithstanding he had made default 11) respect Lo the 
decree if he should pay tle money right off When the matter was 
brought to hus attention this deed was made and delivered to me 
with directions to deliver it to Frost if he paid that money within a 
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eiven length of time, which was wi 
and if he fuiled LO do it LO cut loost 


do with him alter tha a 


\~ 


MAI 


] lias 


TIN 


Ltwel 


sil 


TLEY 


lt. That was about thirty days after vou received the deed ? 
Ans. | don recollect the ti Il Was a short time 
va Q). 17. Did le present the deed to Frost and ask him to 
pay the money ? 
Ans. I notified him in regard to it 
; LS. Did he ever cone to Vou 

Ans. I think he or Mr. Webster did im not sure that Frost was 
her | know that there were a good many promises to pay it off 
but they never were fulfilled. 

(). 19. What has become of the deed: did you send the deed 
back 

Luns. I don’t know whether | did or not 

(). 20. Was the money ever paid that decree bv anv one? 

Ans. The amount ealled for by the decree, with int ~s 
‘id i nto court and the Credit Mobilier received it 

() 21. Who paid it? 

Ans. John I. Redick. I don’t know whether | saw that TT 
paid or not; I think tt was paid by Redick’s eheck ; the receipt I 
eave for it went to the clerk 

(). 22. Before the deed was sent to véu for Frost, had you heard 
from Durant that Frost bad been down to New York to se mm”? 

\n- L did hot 

(). 25. Did vou learn that he was down to New York to see Du- 
— A 
hati ‘ 

Ans I may ha f but [dont { Whatever | ik place took 
piace here, and generally at my own suggestion 

Cross-examination by Mr. Wepstel 

(). 24. Mr. Poppleton, this understanding mentioned, h | between 
you and Durant. was it not brought about by an intery that was 
opened and suggested by irself; this interview, w it nol 
brought about bv vour own suggestion ? 

Obrected to. No ruling. 

(). 25. At that time vou, had been acting as attorney for the Credit 
Mobilier ? 

Ans. Yes, sir. 
9S (). 26. Mr. Durant knew the fact of your professional re- 


lation in that case 


. S| 
tloms mace by you as such atto 


Ans My recollection Is that thi making of the deed was brought 
up chiefly in this way: That the property had become so much en- 
CU mbered ad st) much dep bate i in valu that if Wiis thought 

. ’ 
hardly worth while for the interest of the Credit Mobiler or the 
ily and. all things considered 
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made out for the purpose of allowing Frost to take it within a reason- 
able time and eive him elhaneces to do it with, and if he did not do 
it we would not have anvthing more to do with him; it granted 
him the privilege of still paying the money, notwithstanding his 
agreement had lansed. 

(). 2S. It was an) agreement on your part to extend the time 

Ans We could Hol by the decree of the COIL ¢ xtend thie time, 
nor did we undertake to extend the time: we thought it best to 
leave him take the property if he had paid the money. 

{). ‘~) Let me ask you if you then knew or was a party lo any 
scheme between Mr. Frost and the Credit Mobilier of Armerica or 
Th nas ©, [ay nti or any otlie party hy which this deed WilS CAC- 
cuted aniel petri Mto Vvour charee for thie purpose of enabling Mr. 
lrost to defraud Mr. Redick ent of any claim which he might hav 


midi tor attorney Ss Tees it) thils Cis 


Objected to by complainant for the following reasons: Tirst, that 
it is not proper cross-cxamination; second, iis leading; third, 1 
seeks to clear the witness of a charge of whieh he never — under 
any papers nor by the examuination-in-chief, and — Immaterial 
Overruled. Exceptions taken, 
a9 Ans. [have no knowledge of any such arre ngement or con- 
spiracy,and never heard that there was any such; T dont 
think f ever heard Mr. Redick’s name mentioned during the tim 
that the business was transacted or his claim for attorney's fees re- 
‘hh deed referred to by vou had come inte vour pos: 
SESS1TOD)} for CLL such) PUPPose oT b\ reason ot any such scheme, 
would vou not likely have known that fact” 


. ] > a ‘ BAe Bie } - " . » is Pie 
Obiected lo) tis See rm Saat” . 140 SCLELELEN the witness and MAKE ham ores are 
bie of becoming apartv to a traud when he is not bere charged 


’ ¥ } ° 
and is not proper cross-examiunation. Overruled. No exceptions 


Ans. [| might have known it and | mieht have not: I do net 
ia ] " = : va has ? . oe ° 7 oa ' : | i 4 | ] , _ ’ 
think | Pet MEeCessarlly have known it, unless thy Parlies I such 


—s 
a 
ae 
~~ 
— 
> 
te 
—~ 


so ' . : a tar ] . : ~ 
COTISDLTPACS Vout fave Chosen to communiciul 
7 . 


: 
Knew as to the lauct ol if 


fedireet examination by Mr. Repier 


Q.51. [Hf Frost had proposed, or if Frost, Dillon, and Durant lad 


4 


, . 


conspired: to cheat me out of my fee and suggested the scheme to 
2 ‘ 


vou, would you have joined them in the swindle-? 


‘ . ’ ’ " : 
breeted li). (Qorectron sustalued 


(). 32. Who Wills the erante® in) the deed : 
Ans. Trost. 

Q. 33. What Frost: 

Ans. Gacorge W. krost 

. 34 Alone? 


7 4 . » : . ] : ‘ - ue i 
Ans. Phiat Is DN recolleetion ° that Is "HV Dest Tecotlect'!oOl 


1 


O63 
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yN)- LOO Exuipir “ A. 
ed Orrick OF IlAmM Brotiters, 25 Nassau STREET, 
New York, Nob'r 16th, 1876. 
> () box P20. 
on A Poppleton, att y LU. P. R. R. Co... Omaha. Neb. 
Ie, Dear Sir: By advice of Peter Butler, lisq., prest ©. Mi. of A. I 
Lo ChHCLOSseE here with deed in favor Ol Creo. W. lrost. bos. 


Very truly, BENJAMIN F. HAM, 
Actq See y U. M. of A. 


/ 


This indenture, made the eleventh day of November, in the vear 
. , : ; } ? 
Wht hundred ana Seventy-six, between 


" } 
of our Lord one thousand eight bundred a 


- ’ ; ’ , 5 
? | . ' ' rat 7. ? ? ? iq] yiaa i 
’ Phat thre said parties of Lhe TYst peal ior ana in Consideration ¢ 

; . . : 

‘ ; " , 5 ' i} ’ ‘ } ¢¢ ‘) t ‘ } | ‘ q*4 wate? iT pie raw > | 
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- ’ , , : 
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signed by its president and its corporate seal to be affixed the day 
and year first above written. 
[~~ THE CREDIT MOBILIER OF AMERICA, 
By PETER BUTLER, Pres't. ° ents 
THOMAS C. DURANT, Trustee. | SEAT. ] 
HIELOISE IL. DURANT. PSEAL.] 
Si aled and le live a in presenee of— 
D. MAATER, 
D. BUCKLEY, 
Witnesses to Peter Butler. 


Witnesses : 
O. WEAVER, 
MARGARET MOLNTEUX, 
As to slonature of Thos. C. & Heloise Hl. Durant. 


Srate OF MASSACHUSETTS, | 
rego - - * 
County il NOL, } 


Be it remember d that on this both day of Novem be ys A. 1). 1S76, 
before me, James G. Harris, a notary public, personally appeared 
Peter Butler, the president of the within-named corporation, The 
Credit Mobilier of America, to me personally known to be the iden- 
i. tical Person deseribed in and whose hadie Is affixed to the 
lor Within instrument as the president of said corporation, grant- 
OTs, ania li acknowledoed the sume. to be his voluntary act 
and deed as the president of said company, and the voluntary act 
anid de | of said COTM PAIN, cLbied 


~—< 
~—— 
- 
— 
- 
~_ 
—_ 


by me duly sworn, did de- 
president of said Credit) Mobilier of 
Atmerica,and that the seal atlixed to the within instrument is thy 


‘ 
‘ | ’ ‘7 ‘ )} ¢] t } ‘ ‘ ; a ‘y 7 
COrPporate i | I s i vorporation, and that lt was so aflixed it) said 
\ } ' ’ : . ’ " . . 
lbhistru by order of the board of direetors of said corporation, 
et Oper ee . i oe 1 ad Rio ee Pe : ae P 
aha that hte stevned tls hate thereto bY the like Order as president 
thereol 
y | | , . . | 
ln wit rereot | have hereunto set mv hand and aflixed my 


GUC st 


PSEAI JAMES G. HARRIS. . 

Notary Public 

STATE OF NEW YORK. | 
f 4) rity fil Hoy "ey 4 


ee .* 


} 


C 1{ rere rity rt | that (7) this Lith dav of NOY... A. 1). S76, he- 
fore me personaly appeared Thomas C. Durant, trustee, and Heloise 
I. Durant, his wite, to me personally known to be the identical per- 
sons deseribed in and whose names are attixed to the foregoing 
and within instrument as grantors, and they severally acknowl- 
edged the same to be their voluntary act and deed ; and the said 
Thomas C. Durant also acknowledged the same to be his voluntary 
act and Le d as trustee, as thie rt 1) cle ceribed. 


ln withess Whereot T have hereunto set mv hand and atlixed mv 
} : : 


WM. H. WALDRON. 
Justice of the Peace. 


| meni 


me lg 
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STATE OF New York. 
Clerk's Otlice, Warre i County, | 


’ . ’ . . , . . 
l. Albe rt I Ransom. clerk Ol Salad ee unty, and also clerk of the 
county and supreme courts of said county, do hereby certify that 


’ se” ° ae . ’ » . . . 
Wilham H. Waldron, whese name is subscribed to this certifieate 
Of proofl or ackhowlecdgment of the annexed Instrument in writing 

. ] ] " ] } ’ ‘ ‘ ‘ *) ‘ r } 
adhd chaorsed thereon, was at th Ine Of taking such pProol or 

} B al Pat 
ACKHOWLdemMment a tUstice Of the bp ce land ior the countv alore- 
cohdel ariel iy ant ir '? ~ ot 788 »e! pry 1 ft ine . | . 

aehita <«t jti j ~Lriiti iil «lt i qf iii ‘ fii ‘ aiid rid] -_- it) trike Live 


Sime: that | dln acqualhted WITH the bana writing ol the suid 
= rent | - = 9% : ] 
1th} William ae Waldron. and Verliiv believe that the signature 
, } * .% : , 
Oo; the Suld certihheate of for ACKIOW CUGMCHL IS gen- 
. } ’ ' . , 
une, abled that the ssid Mstrilnie! s exectted and acknowledged 


; ; ? } 
7 ; ; ; > ae } 
In testimonv whereof | have her » set mv hand and aflixed 
’ , 7 , , — 
+} ' + ‘ ; \ 1 
Ti} Ciil ij hae Lij _ be? 1} (di1\ {}i ‘ iW ¥ pag! 


[sean] \LBERT F. RANSOM, Clerk. 


} | ] ; ! 
; , ‘* ‘ 1 ‘ 4 : . \] | : ‘ + } 
bist Gui =Wort) Viis CAA a ry il aul it | ct bit (ic - 
] , 
Pose = <lilti SiiVS= ais if ioWws 
. , : . 1 } 
, 
7? \\ ’ i ‘% ? ’ , ; ‘ ; ‘ ; : } 
[nt | ‘ bib VCP IPN “at thik } he i Chili Wibaltl it _ Pricause 
‘ 7 
, ‘ , " " 
Witness examines papel 
} ; ; | 
, ’ ‘ ; ’ , ; , . , ‘ 
\ % Lhe 2 t fat’) ye thrid , i ,\ li aiatat til Oreiel 
i 
. , " 

’ ‘ ? . ' } ’ '% ‘i , ’ ] ' 

fi reepers 7% I i ' = { ‘} i = ii ‘ it | Pict i states 
‘ ’ . | ’ \ ’ ‘ ] 
1 se 7 ’ ’ ’ ’ 

{ i‘ ait Court pto] til i l ‘ ‘ \ * +g 4 og eS j cc? Prie is CIC] + 


a ? | + . 

t ~ ? ? ‘ | ’ ¥ . ; ‘ " ‘| ; ‘ , : ! 

iin " iciif Wile'Liiel f}, j i ‘ ii? ram CAC TMP Or), cli Pee qe 
s . 
) ’ ’ 
’ ' 4 ‘ ¢ } *} " " re . 
if ititi ' | \\ . § f ,? i 

‘ | did 

ti ‘ ‘ = 8. 
iT ‘4 ‘j Se ii 
’ ] ! | ‘ } 
Bae | Dy) Vol rn eign’ \\ ate ' }) i ' é | 


i 4 ; 
ag | * ¢ ‘ 
, > “4 : *?* . ‘ ; : . 4 
fini , Phis ee 480 i Stet é i ' ' ‘ if? Pi 4 uf? iA pPPOOts 
. , ‘* 7 ~~ ¢ o #1 ' ¢ , 
Oll SOUIC TP] UCSLIOTL IL tila ~ 
\ns. Yes, sit 
4 ° i 
. . , 
> " > " ae ‘* ’ ¢ ‘ " ’ s* e407 tt ald 
Int. 6& Are vou prepared to s Insuch case vou would not 
| ’ 
, : 7 , . 7 
— + ’ , : ~ " , . ‘ , " 
hal {j bia nN “titlil Pl MD y +} ‘ ‘ nen . < ; eres ' ; die 
. ’ , 
’ ’ ° t , i 4 ‘ : ’ ’ 
Ans. [ um quite confide hat T enclosed deposition Ina 
. , ‘ | 
. e . ‘ ; ‘ 
Wrapper. \lv appearance dock show 1 date of 1 ling, 
| ty | | 
a . ‘ ‘ ; . ’ ' s¢ . 
Int. 7. Are vou prepared tos that vou enelosed it in a 
; 4 ‘ 
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Ans. No, sir: I won’t do that. 

Int. S$. After you took this testimony have you any personal know!l- 
edge as to what became of that paper? 

ANS don't know that I recollect the disposition of it, but, then, 
my recollection is that | endorsed it, enclosed it in a wrapper, and 
placed it on file, and it remained there some time, and until it went 
into the hands of the judge. Papers often do that, and then he 
Opens them 

Int. 9 Without your docket you would not be prepared to swear 
What became of it” : 

ns. No: but bn recollection is that IT did. I have a distinet 
recollection thyeat | 7 d | would know positive ly if | looked at niv 
docket. 

Int. 10. So, then, Vou we wuld not be posi tive? 

Ans. No; but lam quite confident 

Redirect examination by Mr. Repick 
Int. J1. Will you be kind enough to look at your docket ” 
(Docket brought into court and examined by witness.) 


Ans. me (| depositions Sept bra lye r 27th. 1S;S. 


Mr. Webster objects to this testimony on behalf of the defendant 


ior the following reasons: First, the record only shows that 
LO on September 27th, 1875, deposition was filed, and it does not 
| 


ae 


or make any reference to this as being the deposition 
thatewas filed on that day; second, this appears to. be filed for th 
purpose of determining the question of residence of Mr. lrost, and 
niy Objection to this is that in this case the question of residence 
must be proved by the testimony, and cannot be proved hy the 
record on file in another case, there being nothing as being stated 
by Mr. Frost, but -—— the testimony of other parties. 

Int. 12. Please state whether ther Was any other depositions filed 
In this suit. 

Ans. That 1s all 

Ordered that it may be admitted for the purpose of showing the 
proceedings in that suit. 


Sard deposition = taken before Watson B. Smith. elerk. are in 
words and tivures tollowinge, to wit 
exuipit “A.” 
District or NEBRASKA. 8s: 
In the Cireuit Court of the United States forthe District of Nebraska. 


Joun I. REDICK. ) 
Us, No. 87. D 
Grorce W. Frost. J 


Be it remembered that on this — ord dav of September, 1S7s, [, 
Watson B. Smith. elerk of said eourt. in pursuance of an order of 


eet i . me 
itt MAM anatase eR ORGAO! GR A! NASR NALTO 
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suid court, a copy of which order is hereto attached, did cause to be 
and personally appear before me, at my office in the U. S. eourt- 
house building, at Omaha, Nebraska, John L. Webster, George P. 
Bemis, and Mrs. Julia B. Bemis to testify and the truth to say in 
the matter in controversy in the above-entitled cause now pending 
In said circuit court. 

Present: John [. Redick; J. L. Webster, att'y for def't. 

Witness mv hand this 23rd day of September, A. D. 1878. 


WATSON B. SMITH. Clerk: 


LO Exuipit “ 3.” 


JON Wi WEBSTER, a witness On) by halt of defendant. beng lirst 
duly sworn, testified as follows | 


My age ts thirty-one years : | reside at Omaha. Nebraska: nay 


busine “3 IS attorneyv-at-law. aqihh a quatnted, and have been hor 
epolit years past, with Ci oree WV. ler st ani family. During threat anit 

‘upied with his family the lots in controversy with the dwell 
Ine thereon as a home. ae 


Wee Te se ce one tie Glew Dies 
biter of ne wife. who ives WI Lic amliv, Vv hom ti sUpP ports 


’ 
Tye € pE* 


, ‘ ' . a 
; et " ‘ ' ’ P 
itr V ¢ sists of himself and Wii ana 


that just prior lO) the commencement ol th $s SulT yi Wiis Lp pornts df 
asap Indian agent for the Crow Indians, and lett Omaha with his 
fanilv for Crow agenev, Montana Territory, about the first of July, 
IST7; that just previous to his departure [ had a conversation with 
lf rost—— 


, , 
(ITere thi bl until objects to th << stating anvthing what 
Eenet told bine. of ane eamwernation with Wie a: tiie aa 
rost toladl DbIM, Or AnV CONVePrsilloh W Hh Phltd, as Dell NeaPrsay aly 


not the best testimony 


lial ai t | ry)! | } Lr rpypes hay fryrryifwer 7 
hn whieh he sard to me that th (yt POUaAVIN TIS TUPIILUPe IT 
} ' ly } Fr } ‘| ? +? ‘ >| j } Zs ' 7 : 
the house during fits absenee so. thia t would be In ewood ordel 
. mene at the termination of hie agonew< tani 

ce) blthk Wiieti 1 PFeELUTHCG at vai ti PRERBCRUECPER UFR F859 eh SeUiK, Y bitedt 
’ rie] val rif } } Bae | } ’ Peeper? , | 

it Wout not Per tiie i by i bia I SF SUES i LEiLs, rid 
' } ' ; oe 

would either clos Up tine house untii lis return or let some triene 
" ' ’ . ® . 2. | | . 

7 the famliv oecupyv it at a nominal rent, W ho would iOoOK altel 


thre property and furniture and keep the same in good condition 


. | " , | - 

for his oOccupanhey when he came PeiChK At other tines ne Gave ie 
} “a > -_ +i? @ e 

LO understand about the same tacts in a ven ral wa 


Cross-examination by Mr. Repick 


Ist. Int. Do vou swear positively that he used the language “ keep 
the same in good condition for his oe upaney when he came back.” 

Ans. These are the words, about as hear as | Cali fF colleet Lire 
after this lapse of time, but mav not be literally correct 


JOHN L. WEBSTER 


Subscribed in my presence and sworn to before me this 25rd day 
of Sept mber, 1873. 


WATSON B: SMITH, Clert. 


.— -atghliani, nape sm 
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L107 Exrnipir “C, 


Grorck P. Bemis, a witness produced on behalf of the defendant, 
being first duly sworn, deposes as follows: 


lama nephew of Mrs. Frost. Mr. Frost, at the time he left for 
the Crow aevencs her plamitith objects lo any conversation with 
Irost, the same being hearsay), /e put me and my family in pos- 
SESSION oft his at List anid two lots in this city bile ntioned in) this sult, 
ana Strate 7 tO Me seve ral Lilies before leaving thisat lie had acee pel dl 


me 


this appolntni rt ©} ty mM porarily, CX} cting “(tric better position, 
‘ 1-0 =tuted thisat they would leave the 


either here or elsewhere, and 
house in the same condition as while they were living there, with 


carpets down red witty adh thre Irniture, Clothing, ete. : that he ex- 

pected LO OC DACA IN tiie (all OF SPT’. thirst iis framiily did hot lhe 
. 41 TR ! . ‘ } ‘ ] } 7 

tena “af tirsl WO }IY Vithe dim Khimking thie he would probably be 


there but a short tune, but Mrs. Frost and her daughter determined 
lo UCCOMMRAUNLY hit, on account of ther health. Moers. Frost did leave 
the house and contents as stated heretofore. l was to take eood Care 
of the property and hiold it until he returned. Tle stated that he in- 
tere d ic. hold sud lots +4 lis bacotane stead, pray ho rent: sImiply 
keep the house for him. [lave seen letters from lis family stating 
that they would be back here in thirty days. 


GheORGE PL. BEMIS 


Subseribed in my presence and sworn to before me this 25rd day 
of Sept., IS7s 


. WATSON DB. SMITH, Clerk. 


Attorney fer plaintiff here offers in evidence the following papers 
filed in this case, to wit: The answer of George W. Frost, aflidavit 
for attachment, aflidavit for continuance filed Nov. 15,’77, and afli- 
davit for continuance tiled eb. 21, 1S7s 


exam? “ ~—.” 


Junta B. Bewis, a witness produced on behalf of the defendant. 


being first duly sworn, testified as follows: 

Ll am the wife of George LP. Bemis, and am now livine on the 
property in controversy. Mr. Frost, when he left to accept Ins ap- 
potntment as Indian agent, left in his house here all his property, 
furniture, and carpets yust the s: 


meus When thev were using it : also 
the greater portion-of their best wearing apparel, bedding, 
10S tr , | ‘ rr] ,% ¥* él Tr + 4] Pp . ] ne _ dan ; os . Rb 
rUbnaRS, a CVETVELINe OF Tha KI. = 1 LFUulin aprece, With 


such clothing Is They miielit need for six months om & yeu. 
They left their things here because they did not expect to stay 
away permanentiv, and did expect to return last fall. We pay no 
rent, but are simply oc upving the hou 


7 
B mn ; 7 { 


| as friends of the family, 
to take care of the property until Mr. Frost and family return. I 
reeelved a letter from Miss Shaw, a member of the familv. dated 


the Sth day of this month, in which she stated that they expected 
to return to Omaha within a month. 


JULIA LB. BEMIS. 
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Subseribed in my presence and sworn to before me this 25rd day 
of Sept., ISGS. 


WATSON B.SMUPIT, Cler/ 


Upon the back ot said depositions chp oy ur endorse hentis in) words 
ane fherunr sas follows to wit NO. Si. 1). (‘rreuit eourt. distriet of 
Nt braska. John Redick rs, Ca Ory ". l rost. ay Posillols take 1} 
before Watson 1B. Smith, clerk. 


' t 


\Ir. Redick, (ot) behalf of complatnant Spitly, ott red Ith ¢ Viele nce 
copy of the appraisement made by the United States marshal in 
the case of Redick rs. lrost, in the United States cireuit e urt, No 
S7, D 


Obeeted to by Mr. Webster, there being nothing to show that 
there was an order of sale issued 
Watson [> Svrri. a witness on behalf of ecomplainant. beine 
recalled, testitied as fol 
By Mr. Reprek : : 
Int. 15. Was there ever an order of sale issued ° 
Ans. Yes. sir: an order ot sale was issued Julv Ist. IS7S 


a | . I? a Ty . : : it : ’ " 
\Ir. Pediek. (iT) behalt ray} COoTily) i j i Crile revel rt) ECVIGCiIEee five 


al . + ) : by) ] ’ : , ' : + | 
Oraer OF SiC, as appears V the compiete record thiaes ry othe Ciuse. 
ie 2 epee t hoi found: to which Mr Webster 
tiie (ry (r]] il Orde blart wg ae pe if sided, t'? Wili€hil I ‘ CUS LCT, (rt) 
| baad } t t } } t | t . = feof 
mbali OF the delendant, objects rthe reson that does hot state 
} ? : Be 4] j 
What was to be sold, readn Ae \ re thereto CO need to 
, . ‘ 1? rat? } ene rT ? | 1} ‘ ‘| 
por oh re Pe. LD) peon) a Ey SLiCvil, aatiy ep +P ati ‘me PEF = (3 lil i it ti Liat 
‘ 
Hudierme nt, biterest, and Costs 
" , * x : ’ m } 47 ‘ 
La Mr. Redick withdrew the offer 
| , ] | } j .% ‘ et e ’ ’ 
Mr. Redick then offered in evidence the petition for new 
’ ? I, i ; ; : 4 . ] > : 
trial in the ease of Redick lrost, in the United States cirenit 


. ' } == ; ] 
court, as appears by the complete record of the ease. pave 577. Book 


lI. Admitted for the purpose of showing the proceedings in that 


=ult 

Vii Redick on behalf of « I | lel | Oieyrs ! ey Ft | { Pees Gere Tar 
cotnpiete record Th tlie Case Oi PCallck Frost, nthe | es. CITCUI 
court, No. 57, D., commencing on page ool, and rut eto page os, 
inclusive. in Book P. withdrawing the offer of the petition for new 
trial, on prchgre 377. 1t beine included in last offer. Admitted without 
(> eCTIONS. 

S71. DD 

Le remembered that on the 26th dav of July. IST77, a petition 

; 

was filed in the office of the elerk of said circuit court, which said 
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Exuibit “§.” 
Petition. 
In the Cireuit Court of the United States for the Distriet of Nebraska. 
Joun LL. Reprek. Plaintiff vs. Georce W. frost, Defendant. 


The “id John § Lie dic] ‘ , plamtifl {lof 1) nver, Colorado, and ii Citl- 


zen of the State of Coloras de. ys. HH of the said Creorge W. I rost 
dete nadant, of Cdtrrcutaaa, Ne brasl a tize not thes state of Ne braska, 
and for cause of action agains id defendant allezes— 

That atall the times and dates hi reinafter mentioned plaintiff was. 
the attornev al Cou ellor atl v, and is uch engaged In active 
pract nthe city of Om tha, Nebraska: that Ol or st the 11th 
Gay (>| Nove ribo ra |) IS7), for some time prior, t | eretlo, the 


ll deftones consulted <a plamatitl with rs ference to his equi- 

! abel lniterest and rt cy if richits in the prem ist s hereinafter deseribed., 

and witha view and for the purpose of recovering, If possible, 

110, ghe title to said premises from one Thomas C. Durant, trustee, 
In Whom said premises —, for himself, the Credit Mobilier « 

American, and thie Lo nion Pacific Railroad Company, ond therefore, 

on sald last-mentioned day, for the purpose of bringing an equita- 


leachion in the proper court to recover sald tith by Proper deeree, 


lov larine thisat ssid Thomas u. Dur; bit, trustees aforessal 4 held said 
premises In trast for said George W. Frost, and in order more eflect- 


ively lO periect wh arrangement for threat Purpose, the sal 9 lrost, on 
s “4 1 . ; . ° : 
or about the date last vigpecngy i entered nto a cont ‘ et with said 
l. ' 4 fT 1 bay } ?) u**) ’ 77 ,« ‘ | | ; ~ . | 
PrickdPiclil, Wiiif , Conners Wils it} Writihe ili Wiis dul sloehed cll 


executed by said pla tiff and said George W. I rost, fom by the 
terms of said contract it Was provided and agreed that, in considera- 
tion of the sum of $2,500, said plaintiff, as said attorn v for said Frost, 
Was to bri Ad ssid sult and procure through the COUTTS a Pood title 


to the premises then oeeupled by said) Frost ais his residence, in the 


city of Omaha, Douglas county, Nebraska, the same sey. known 
and deseribed Stes naa four (B). 1 block fifty-two (52), 
and in case of any settlement or arrangement of said s lit. then 
said) Frost was to pay in proportion only, and) in case anid lrost 
failed to procure said title at all, then said plaintitl, as such attorney, 


Was to have itl | receltve flor bis se rvice cL ThICTe POLI | fee, to Will, 
the sum of SLOO. a « pV of which said eontraect is hereto attached 
and made a pan of this petition, 

And the said plauntil further alleges that upon the making and 
execution of said concract as aforesaid, and in pursuance thereof, the 
sd plamtitl, as attorney for satd Frost, commenced a suit in equity 
n the district court in and for Douglas county, Nebraska, for and 
in behalftof said Frost against Thomas C. meneoas Ay trustee, who held 
sri pray rt cs afore ssid, anid In Whose name, us trustee, Sill d Prop- 
erty appeared of record, and also against the Credit Mobilter of 
America aforesaid, which claimed an interest in said property by 
reason of the same being held by said Durant, as trustee, he, the said 
Durant, being president of said Credit Mobilier of America, and also 


comme ele maton casinsisiee eae CRANE pres I a recente ale ee ee ae ee 2 
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against The Union Pacific Railroad Company, a corporation, of 
which said Durant was vice-president. 

111 And said plaintiff further alleges that said su 
Wis by him CODICTICES d, as afore said, for thi | 

curing to said Frost the title to said premises held by said Dr 


ae equity 


tee as aforesaid, as by the terms of his said contract bh 
to do, and after a long and diflicult and vexatious litigation, which 
was clos: ly contest 7 hy abel COUTTS 4 toy) 


i? 


- 
ene 
eer 
= 
ore 
- 
- 
- 
oe 


ried (ti Ly halt ol sata betranet, 
the Credit Mobilier of America, and the Union Pacitie Rail 
pany, sald plaintiff, as attorney for said Frost, secured for said Frost 
a final decree of the court in said suit, wherebv it was ordered and 
adjudged by said court that upon, said Frost depositing with the 
clerk of snid court for the use of tl | 
hirty days after the close of the t 
ruary, A... D. 1876 term thereof, the sum of S502 
that sum from the 5lst day of Mav. 1S69, that the said Thomas C 
Durant convey Lo said rost, of cause to be conveyed Lop PRIDE, iby 
a gooa and suflicient deed, with the usual covenants of warranty, thi 
property in controversy, to wit,said lots 5 and 4. in bloek 42, and 
that im default thereot Alfred [Dr rle Lpope Inted a special 
for that purpose, should execute and deliver t id i 
deed. And it was bv said court further ordered and adjudged in 


said deeree that said Thomas C. Durant. trustee, the Cred) lier 
of America aforesaid. and said Union Paecitie Railroad Cor Vai 


<3n said suit. within 


; i iif | mee pada’ 
. . , I : 
lorever barred of all rietiit, LITLE, nteress. -OF pUuITS li or to sala 
‘ . " . . " ‘ 
pretiises Or any part thereot 
I : , e ee " oe ‘% : rae ; : 
And the said plainti? further alleges that upon the rendition of the 
ae . + } , 
decree aforesaid, and Withilth thir <of the Close of the tert of 
oe ar - i ae ee . o, 
court, the sald peigainal tT Mreqientiv oO rend tO furhiisth “cliti rost With 
> all _ j yi ie - ; } j ‘| 
Salad Suln.ol BU Ga. al 1 1iccres ~~ required OV Salad decree bor Lae 
; 
pT TPs (] ? “S.ae r ft] r) ? ye | ' ] : ft f » oI 
} say yt , ts Be plaid if “,iiiit ' Citi aA hi al s itt io} Lhe 
j } } ’ , 
use of the detendants in said su it sand Frost declined and re 
. ‘ " ' ’ 
fused Lo rece lve “iLldi THIOMOCYV a i Prost Lil “Lill ‘\ i. (| bCTR 
} | . ‘ i] 4 of | ! ‘ ’ : ‘| , ’ iy? ’ ’ 7 
aria Sala prrccdntiel i IPLiiel Li 4, Be 2 ‘ ae “SELLS ‘ if Peet cited (>) “<«hit 
] } } } 9 . es } 
tineee of Lite el (j }) aaa ~ moti i] ~ i I reader y cLtiei 
: | , } |. 
Be Wililne@ to TUurtilsll sald mo ind iferest to sald rost fol 
P . % ’ 
Lilie PULP Ose oO] enab ]] 2S I} It) | i \ te) COM ‘ Wi] i) thi teri: 
. . . 
of said deere but the said krost, for th purpose Of Wrohying said 
- . tif] ‘) i ’ oe ,* yey } ’ ’ y*? sy Zz sv? 
preckidi lil abiad pore VCHUnNG 4) i tii fll > ease, SPC crit Peequuire 
7 . : 
: } } } , ] | , j 
hiecnits >] Sata deeree, nas deciined ana relused to pay thie clerk 
: . 
. : ; } . 4 —— _ . - .* ‘ . ; ».? 4] 9 i . ; | 
of sala CoOuUTT sill] SLLTIi, \ | il hbitri "Pr «if CaP that ~ LGibit brCPitd sal | 
‘ * y ’ ! ! 
plaintiff for such purpose, but by means of said decree having been 
. e a 1 | . ] 1? , i} ’ ’ : yf 1 [ep ‘ ’ | ; 
procures ry\ Prighiddedi ai™ ci bUT' ci be i “<i ‘ POs ii ~ i‘ ~C OTT) il- 
rangement, thre pprecis nature Ol Which salad puamitiil ts unable to 
e , ° , ‘ : , , 
state, with said Durant and the Credit Mobilier of Ameriea. by 
Be aol 637 prays 7,7 ; ? ] | I y.F ’ ‘ + iz 
Whieh mali Uratiil Wils rep Cgeeey i i sri t i > ae P Mahala | if? i ~ 
oa f : } i. 4 { } , } _ 
Wile orto some member of lils family for til and sald plamtifl is in- 
. . . '% : : ' a 
formed and beheves and therefore alleges that such deed has been 


fully executed and is now In possession of = id Frost. and that said 
l’rost now has in himself. or some mem 


rood title to sald premise S. which sida title sila prlcaritill procured 
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and said frost now holds by reason of the learning, diligence, and 
skill of said attorney 11) sit Stiit, ana by reason of sid deerce ob- 
tained as sfore <add. and but for siild decree said Durant would, hot 
have conveyed said premises, and said lrost is thereby now in the 
que be py aceable, chia undisputed psse Ss10n ana OCCUPAaAsICYV ot said 
premises, Which are of great value, to wit, upwards of 812,000, 
And the said plain 


formed in said 


’ 


firth rall CS thas the said — by him pn |’- 
ix aforesaid, were reasonably and fairly worth 
the sard sum. SZ.0008 that Sid l'rost, though oOiten requested, hath 


- fuse Lad prar Sclled ¢ | The OP Guta pour ther of. ana thisat ho pearl thy reoft 
list r Cl) porudad, toute thie Whiole ot =id “Ul?h) of Ss? OOO =till remains 


due and payable to said plaimti? from said Frost, and for which 
HMmouulit, Witt interest irotwn the l day Qt Marelh. A. 1). Isa, the 
mid plait? prays judgment. 
W. J. CONNELL, 
Plaintifj 's Attorney. 
UNirep Sratres or AMenica, | 


D) slpicd aft \, hy ha. | - 
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GEORGE W. FROST ET AL.: VS. MARTIN SPITLEY. 
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s county. State and district ol Nebraska. the sald residents 
” * . } } 4 aa 7 . . 

tdi “Wotl) SH11q Phbet sla ce mkmitnhe a url wha 1th) artial ap- 


upon 
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and taken by virtue of an attachment issued out of the cireuit court 
of thi nited States in the above-entitled cause, and wherein John 
lL. Redick is plaintitf and George W. Frost is defendant, do upon 
our oaths appraise and inventory said prop rty as its real value In 
higohev, to W 
4 CATTIAGe - e ‘ Re er een ae A mp RTC Yeon arvana aR re SOU (it) 
l ereen rep parlor set ak i SOO) 
| weiss «Vt wet 1); rlo} ~4e] - 7“ - " as = SO) OW) 
Ded Mm PATLIOP set sin sk eae “ee ie aie a wheat a yt) OO) 
Dots $> and -Loin block 52. eitv of | lot 3 ne ee eee mn OW) 
Ounnha, Douglas county, Neb., J lot 4 a Saag Rr LOOO OO 
otal sie Gy ce Wa hence tania ied aa on ak ce ee 
(iiven under our hands this 31st dav of July, 1S77. 
WiLLIAM DAILY. | 
Var hal ol the L apale / Niaili s iY thi, District ot AY hyasha. 
By ELLIS L. BIERBOWER, Deputy 
S. A. ORCHARD. 
. M. DUNHAM. 
Serial i rene ' he | i end p's las follows NO 4 |) | hited Sstate », 
Hit court. distriet of Nebrask: lohn LL. Redick vs. Georg 
Pl WW. fl rost \itachiment Filed August 2, 1Sa7 Watson 1 
Sti) j cl \ Ww. Coonneti pl i] Ss atliorne, 
Phe Proll, LiberWwi Ix. tO WI Cyt) Clie Pnd dav of Lucust ibs. 2 
. ‘ 
‘ idl f LThh i ( ». Laci | it} i] case. Which “bled stltil lis is 
mn words and figures following, to wit 
Eexuibir “ MM 
Disrricr of NEBRASKA 
;, os :' 
Phe President ol i nited States of America to tl niarstiiadl ob thie 
district of Nebraska. Grreeting 
Woe eommand vou to summon George PL Bemus, if he be found i 
vour «lis to be and ay iv before the judges of the cirreurt cout 
i | | restates To istrict of Nebraska iforesaid at Crmathia 
on the Pend dav of August, ISia, at 10 ocloek a. m.. to answer such 
I i! = 218 Si] Propo eal 10 him touchine thas woods 
chattels, rights, and credits of George W. Frost in his possession on 
eontrol Ll which may com to lis possession or cont | before the 
return of] bis writ 
Hereot fail not. and of this writ make legal service and due re- 
rtivhi OO} this nat mina of August, ISNaa 
Witness the Llonorable Morrison R. Waite, Chief Justice of thr 
Supreme Court of the United States, at Omaha, this 2nd day of 
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August, 1877,and in the 102nd vearof the Independence of the United 
States of America 
Attest ISEAL. | WATSON B. SMITH, Clerk. 


4 ” ; . S| 5 
Attached to said summons is the return of the marshal in words 
and figures following. to wit 
District oF NEBRASKA. ss: 


: > ae a pent ane } ‘ ] 5 =, ; . , 
| hereby certifv and return th on the 2nd dav of August, 1S77. 
> ° } ? Te . . ’ » > , . 
. received the Within summons lon the Bnd-> day of Aucust, 
iIS({4 ' | ‘| , + | : . » > ie 
(é¢, L served the same upon the within-named George TP. Bemis. 


In Douglas county, State and district of Nebraska, by delivering to 
and leaving with him a certified copy thereof, with all the endorse- 
ments thereon. | 
Wa. Betas 
Lnited Naics Marshal for th District of Ni hraska. 
By ELLIS L. BIER BOWER, 
[yp fy lnuiled States Marshal 
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$4 GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


lrost : in the first one of which said Trost made no claim for @X- 

penises paid out in the entertamment of CUESLS | in thesecond 
ize petition such clatma was miade, anal this plaintifl rnade the 

Hecessary allegation In) Siuicd ‘a tition, leaving the ammount and 
time in blank, directing sald defendant to fill in such amount as he 
thought poopy ce and this peleutiitill calle FCs | threat | said Frost filPed the 
amount of two thousand dollars in figures and refused to fill the 
blank in writing “per annum, and denies that he inserted the 
words 7 ee rPedititn , LT) jo Mell harks iter the bill Wils drawn anid 
verified, t before it Was ve rified, ws a Mere cru to said rost ae 
fill up, if true, and denies that the defendant was injured by reason 
of the unskillfalness, negligenee, or carclessness of the p laintiff | 
that betralt, or that hie has sull red ltt \ loss (yy damage by PCUSsOT) 
thereof. but ‘harees thatam all th nes connected with said suit. until 
the obtaimine of the said: final decree, he used his best professional 
skill and judgment and worked ardently and faithfully m= the in- 
terest of said Ifrost, and by reason of said decree he has in some way 
procured il recoe nized title to sad pore HlISes, und lis POssesslol | is | 
made peaceful and quict; and this plaintiff denies each and every 
allegation in said answer contained not heretofore answered, 
avoided, or denied. 

JOIIN I. REDICK, Per Se. 
W. J. CONNELL, PU y's Alt’y. 


STAT? OF NEBRASKA, | 
Douglas (County, | 


John L. Redick, be ng duly sworn, deposes and says that lam the 
plamtifl in the above-entit! 

re percation ana know the CoOvlehnts Liners ot, anid thveat the SiLde Is true 
as I verily believe. 


iF sty i | } , . ee | ; . fd . 
(4) GLCLION tliat | have read the loregomg 


JOHN L REDICK. 


Subsertbed in my presence and sworn to before me this eighth 
day of August, eighteen hundred and seventy-seven 


WATSON B.SMITIL. Clerk: 


Said replication is endorsed as follows: No. 87, Do U.S. eireuit 
court, district of Nebraska. John Ll. Rediek vs. George W. Frost 
Replication. Tiled Aug. 7, IS¢7.) Watson Bo Smith, clerk. Jolin I, 
Redick Ith per, \\ J (Conn I. De 
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in the answer on file therein: that at 
the time of the commencement of th) Is sult an Is jy Lit loner head be Il 


ed States Indian agent for the Crow Indians. and was 
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Lp Pole (| 


} . } ; | . : . . P { {1 i # - 
under orders from the Com bilssioner of livdian Affairs to take his 
‘ ] ‘ om ¥ ae “a? ] " ‘ oe ‘ ns , * 
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“ ; ¢ , } : is } ! » ; ote } " . -— 9 ~_ 
LT) Non Lilet tLhicit thie | aintifl, John . Redick, KhHew of sala acts 


} j ' ° e . 
Wiiel) Te COMINIEHCCE said suit. and that the summons thie rely) 


lod wis served 1 pron defendant Upon the cCVe Ol lis departure 

from Omaha tor said Crow avrency, Montana: that def nant 
could not remain mn the er of Omaha a sutlicient leneth of time 
4 rthe servis Fsalad stlnimons t have peepee 7 ani tile d ah) ale 
swer in said cau rtohave his testimony taken herem, and that 
by reason whereof vour petitioner did not have taken and filed 


herein his deposition before his departure for Crow agency, Mon 


That at said time your petitioner did not know but that he eould 


] } sas * vas ° , ‘ : : “ anes | 
biive > Gepost ohntakenat Crow agency, Montana, upon his arrival 
’ . : ,¢ } 

there, after the service of Line notice, and did nol earh to tie cone 
say . | ae fee — ] ‘ ] . i " 9 

rreur'\ Mii Gas arrival at sucn agency, when i Peat LO) the iirst 

. ; : ws 
Lite U tL Tiie) Was ho offfecr there with power to LAK GeposilLlOns. 
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to Crow aveney, over the mountains and by Stag a «distanee ol 
— ’ } } 
+i s | .¢ i ‘ . . 
ber iy bil << Lilde«it [tie puiVsi ii tLELTIIGCII {)i Welen pclitione]) Wils 
) A. gl ¥ ce ad ly 
Such aha So Continued that 1 Was Ubhsale and dangerous to the [ite 
' . ] ‘ : : , . ] + 
Ol Pctiboner to Kddertake a yournev trom Crow agency to Omaha to 
' ’ yf ‘yy t } ’ 'y . yf +) ¥* ly } ') eS SBS ba | 7 {) rea} 
eLitedia?d Salah COURS, ANG LHCPCTOPe PCLILIONeP Gla Dot PCLUPT) to Phheddba 
i 
‘ i ' ] ' & ; : 
“us te liad tended, as herelbetore set out 
‘ 
Thy ‘ an ’ rh} ’ } ay 1 ‘) ‘ ek ; tity } : | ‘edY} sy 7 ty 
baa Lite i SF hal ‘ ‘4 agn0 ooMvusar ‘tT Pp Vt) lL] bb Prone] st ctbiat ScLL IST 


’ | : 
tO Cnaha mn 
row weveneyv aul 
at COMMU ICaALeO SUCH iMformintio 
by due course of mail: that at that time there 


— e 
LE Pet Ce, ;_™/ 
i 


| - .*y . 
than Bozeman. a distanee of 115 miles over a mountainous road and 


plication fora 
the next term of this court, but that 
sihid uppelbea ti 1 Was sustdined so far as to continue this cause to the 
adjourned term merely 


Phat thereafter vour petitioner by due course of mail reeeived a 
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letter from his attornevs informing 
journed to the adjourned term of t! 
‘ otheer before whom his aT position 


ately upon receipt of such letter peti 
of an oflicer who had just been ay 
before whom depositions could } 
al notice came to petitioner Hamme 
sition at Crow agency, and on the S 
tioner received sald notices at bez 
and a distance of 115 miles from | 


su 


, ot 


? 
i 


be taken: that it was Impossible f 
his sald business and reach Crow 
ary, 1S7S; that petitioner 

lo take salad cl Position, but. OW1Y 


down of the convevanece it 


2 


? , 
Miele elle 


] Wil i} 


reach Crow agency until after the St 


That for these rensolis ait ay prosttl 


} 


' 
: ‘ ; 


pr ceeded without the test mony 
That, owing to the prea distance 
and the mode of travel, it requires 
usual course of mail to ¢o fro 


‘ 
cil 


; r) 
tna, 


> ee» 
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him that said cause was ad- 


this court and asking thre name of 


’ 


could be taken: that immedi- 
tioner sent to counsel the name 


ridate d at Crow ageney is a hotary, 


rnd in due course of mail 
! ’ ’ 

ind place for taking depo- 

thi day of ke bruary ; that peti- 

where petitioner then was 


+ 

oo 
‘ 
6 


2 , 
bhet il, 


row agency, and on the oth day 
of February, 1875, but three days bef 


re time the deposition should 
i 
petition at that time to leave 


‘ 


. 


sereney by the Sth day of febru- 


rt to reach Crow ageney In time 
bad and the breaking 
tioner travelled, he did = not 

h dav of February, 1S7S. 

as not taken and the trial 

petitioner, 

from Omaha to Crow agency 

about li days ior a letter by 

Colic porn to thi other: that 


. call 
roads 


, 14 
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136 petitioner used all due diligence in the correspondence with 

e his counsel and it) Ti) iking ellorts to cro hts Cuse ready 
for trial, and that great injustice has been‘done him in the verdiet 
rendered in this COAUSEe, 

That petitioner will testify, among other things, that said Redick 
did ofler to furnish petitions r me) tt) pay thi amount decreed to 
be vata Credit Mobilier and Phom Dut hit, but only on condition 

| 


that petition: r would execute to 
house and lots for S83.000. that s 


otfer to furnish petitioner sal 1 mot 
il loan. 


m. Redick, a mortgage on the 


iid Redick did not at any time 


Ith GATDV Mer othe r than iS 


That petitioner refers to the answer on file herein as a part of this 
petition and as showing the d <e which defendant could and 
would make Lo this case if he was admitted to have a new trial 
thereof: that this petition Is made for delay, but that justice 
may be done in the premises; that if a new trial should be granted 
herein petitioner will use all due speed to hasten a trial thereof and 


upen the merits. 


~~ ; 
s* , 
ad ; i , , 
| Lif ‘ AY : 


Petition for new trial. pril 
clerk. Jno. L. Webster, Ralph EF. ' 


- 


1 3— 5.) 


GEO. W. FROST. 


Subscribed and sworn to before me this 11th day of May, A. D. 
S75. 
[seat] Rk. P. VIVION, 
Notas Uy Public. 
Said petition is endorsed as follows: No. 87. D. U.S. eireuit 
eourt, district of Nebraska. .h I. Redick Gaeorge W. Frost. 


23rd ISTS. Watson B. Smith. 


‘ . 447s ‘ + ’ 
aviord, att'ys for deft. 
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Thereupon, atterwards, at the May adjourned term of said court, 
on the 22nd day of June, 1575, the following proceedings were had 
in said Case us ap pcars of record on folio Hor, Journal D of sald 


, 


court: Ps 
exuipit “ W.” 


Jounx [. Repicek  ) 
v's, » 87, D. 


(gEORGE W. Frost. } 


Qn this day this cause came on tor hearing on the motion and 


petition of sald (i fendant ior a new trial ot this enuse, and Wiis 


..2 i . . . os ; . : . 
areued to the court bY ALLOTHeYys tol the parties heret: where- 


137 upon it is ordered by the court, the same being advised in the 


: 4 


pore MIsSes, thiat Salad POTLON ty) petition be, and the “HThie is 


hereby, denied, and the order of this court, the former order of this 
Pb SLAVIN order ot sale anid CXCCULION at reiti, Is hereby vacated. 


There Upon, afterwards, to wit, on the %Gth dav of Aucust, IS7S. 
all ord r of <le 1) attach mai nt Was filed Lt) said Cuse, which sald 
order of sale is in words and figures following, to wit: 


exnipnir “* X.” 


The Unxsrep Srates oF AMERICA, | 
Distri t of N hraska, ) ay 

The President of thas Lonited States of America ta thie miarshal (>! 

the district of Nebraska, Greeting 


Whereas John to it dick, on the 50th day of July, iSéd. sued Out 
of the clerk's oflice of the cireuit eourt of the United States for said 
district an order of attachment, directed and delivered to the mar- 
shal of said district, requiring him to attach the lands, tenements, 
goods, chatt ls, stocks. or interest in stocks, rights, credits, moneys, 
and eflects of George W. Frost ino said) distriet not exe mipt by law 
from being appropriated and applied to the payment of the plain- 
tills claim, or so much thereof as would salisty this planitifl ‘scla lhl, 
and said nadarstial returned said orc r executed by attaching the tol- 
lowing property, towll, one carriage, one green rep parlor set fur- 
niture, one green Velvet parlor set furniture, one bed-room set fur- 
niture; also lots three (5) and four (4), In block 52, city of Omiathia, 
Douglas COUNLY, Nebraska ania att rwards such proc ‘ dines 
had in said circuit court that at the Nov. adjourned term ther 
A. D. US77, the said plauntul recovered a judgen 


—— 


nent against said « 
fendant for the sum of S2.5SS.85 damages and $8S0.50, the costs of 
said action, vou are therefore commanded to proc ed as Upon eXe- 
cution to advertise and sell so much of the judgment and costs, with 
interest thereon from the 1l4th day of Mareh, A. D. IS7S, until parla, 
together with accruing costs, by virtue of this order: and do you 
make return of this order, together with your proceedings thereon, 


within sixty davs from the date hereof. 


—, 


4 
{ 
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13s Witness the Hlon. Morrison R. Waite, Chief Justice of the 
Sadiduatiuih ck Gasahe, thio Souk a a July, A. D. 1878, 
and of the Indep nal nee of the United States thi ldznd Ver, 
[SEAL. | WATSON LB. SMITH, Clerk. 


Attached to said order of sale are papers in words and figures fol- 
lowing, to wit: 


exninir “ Y.” 


UNITED STATES Of} —_ RICA, | 
Dist; vet of Ne hy ‘ } 


| hereby certifv and return that I received this order July Ist, 
75, and on July 20th, 1S7S, 1, together with John Campbell and 
John B. Furay, two disinterested freeholders, residents of Douglas 
COUNTY, State and distriet of Nebraska, said frecholders having been 
first duly sworn by me to impartialls appraise the within-named 
defendant's Interest in and to the within-deseribed real property at 
its value in money, | made an impartial appraisement of said de- 


i ’ ? " + — ’ " ‘ " a — . ~s oe 7 4 ene ryt IY ] . 
Mhnaahntvls = ] Cres] Mb Sold propertv, and sale Pe raiscMren citli\ 
' . t ’ 
‘ ’ ’ ° " } 

| | ; . ; ; " hai ‘ 
“on bee L CO] Ot Widit j j | ; ttl it | I} thy othe | the elerk 

| i | ‘ 7h Bees ] “1 ryif ‘yet ' } ' wit} ‘sotrrry ‘ opel ? | 
‘ Liift Witil b-TbLPbead Cire ‘ i C trliadt, ~ peers +e Tt . rer ti bic’ . clllf Oli tine 

») ! ] , . - ' i ey } poe, Nf I; 

Poth dav of July. IS7S, i caused » in published in the Omaha Than 
‘ ? » ta" Pyta r* inl ir } I 1 y? } ') ] yee lev +) } uid ‘ hs 
<i iif Wasprlpel PHtL CoE Es Tyee itl auiiti il 7% ii’ reais CITCU al it vida 1T) ci if COUNLY, 

‘ ' . 

] & : Ae | - _ ] ] ~) 
stite, and district, a notice that would, on the 21th day QO! 'Auenust, 
=» , , ’ P 4} ‘ - . 
Is; il 1) -_ cK o.Mm. OF sald dav. a iit north door « f the [ nited 
.** , , 

SStfil ~ post ( eats . CiUstoy) eels q*i rary i pt] ss Ili thy eity ray Qhmata. 
ete, ie) ae Sar Pas 1] 
Douelas county. S ite ‘Abia (] » i ' fj Ni i Pi imWel. = €°i i ‘ul aietion thie 

} ' ’ } ’ ; ’ . 
property desertbed in this ordet bd alter salad notices had been pub- 
Si l ay ley y 
i, lol r feast tt) rt qiivs gpa on il chirve idee fi thas time and 
* , \ . 7 , } 
place mentioned. | offered all said property for sale, and sold the 
<ame todohn [. Redick, as » I 
(one carriage aa . “ a SAA =e ytd) ti) 
? ‘> 
One green rep partor set Turnitul bi i , oo Be 
+ *) 
Chie ron vervet set furniture : " erage etd OM) 
] } ‘eo? , * , , 
(One bed-room set Trl ir - a oe 
» a a ro. —— ‘o.. Nel . 
Bul Also lot 3.in block 52. ¢ fy o1O)} raha. Douglas ¢ oP... vou yb On) 
‘ ts '? 
| “ oh OO} 
Potal ae oS ae _ 480 OO 
. ¥ 5 ° ° , ] , 
’ ‘ " ‘ I ‘ . ‘ . ‘ 
Said sums being the highest amounts fer d and not less than 
‘ . +] I ‘ } ’ j . ‘ 7” rtiy 
[Wo-Liilras of tlie appraised Va sald rei Pope , 
; 


WILLIAM DAILY, 0.8, Marsha 
By ELLIS L BIERBUWEL, Deputy 
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Exmipbit “ Z.” 
Appraise ment, 
Ir) the Cireuit (Court of the | nited States for the District of Nebraska. 
Joun [. Repiex vs..Grorce W. Frost. . 
The undersigned, William Daily, marshal of the United States 
for the district of Saou Illis L. Bierbower, deputy, and 


John Campbell and John B. Furay, two disi nterastes: Reeseeess 
residents of Douglas county, Stats and disti ‘iC of Nebraska, thre 


sald freeholders being duly sworn by satd sri Pe Pres true 
and impartial appraisement of the defendant’s interest in the follow- 
Ing property ordered to be sold by virtue of an order for sale on 
attachment issued out of the cireuit court of the United States in 


the above-entitled eause, and wherein John [. Redick 1s plammtut 
i 


and George W. Frost is defendant, do upon our oaths app raise san 
property at Its real value in money, aiter deducti Ns ¢ all |? rior liens 
thereon, to wit: 


Omaha, — (‘o., Neb 


[Lot 3, 1n b loc A Ee ee Cine mC mn erm S OL cle hme! ah AO OO 
ai * ’ gl OT Te Ce a Trt eRe EE 
ne ee ei, ie Tee ee PN ec CRN NUN eye eee er S500 00 


(Ths said defendant's only interest in said property, as appears by 
the records of Dougliis COUNTY, Neb _ eing that of occupaney anid Pras- 
session, We appraise thi said interest as above.) 

Ciiven under our hands this 20th day of July IN7S. 

WILLIAM DAILY. 
Marshal of the United States for the District of Nebraska, . 
By ELLIS L. BIER BOWER, Deputy. 
JOHN © HD 7 
JOLIN B. 


~-”- 


140 exw “A A” 


In the Cireuit Court of the United States for the District of Nebraska. 
Joun I. Repick vs. Georce W. Frost. 


In pursuance and by virtue of an order ¢ f Shep stige sg rrgpe 
issued cut ee ee ees ee Leones Si ‘for the distriet of 
Nebr: aska, rine date July ist, 18,8. and to me direeted and de- 
livered, | will on the 24th dav of August, IS7S, at 10 o'cloek a. m., 
at the north door of the United States post office, custom and court 
house building, in the city of Omaha, Douglas Co., State and dis- 
triet of Nebraska, sell to the yee and best bidder, at public aue- 
tion, the property described : said order of sale as follows: One 


4. 


y 
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carriage, one green rep parlor set furniture, one green velvet parlor 
set furniture, one bed-room set furniture: = lots three (5) and four 
(4),in block 52, city of Omaha, Douglas county, Nebraska, said prop- 
erty being offered for sale, and will be sold to saallele a judgment of 
said court rendered at the November adjourned term thereof, A. D. 
IS77, in favor of John I. Redick, plaintiff, and against George W. 
l'rost, defendant. 
WILLIAM DAILY, 
4. U.S. Marshal. 
WwW. &d. CAN aks 
Plaintifi 8 Attorney. 


a 
,. 


Said order of sale is endorsed as follows: No. S7, D. U.S. e:reuit 
court, district of Nebraska. Jolin |. Redick vs. George W. Frost. 
Qrder of sale on attachment. Damages, S2,5SS.S5: costs, SSO.00. 
lnterest rob March 14. IS7S. Marshal's — SH.p.00. Returned 
and filed Aug. 26, 1878. Watson B. Smith, clerk. W. J. Connell, 
plaimtil’s attorney. Original costs: Clerk, 41.20: marshal, 16.18: 


’ 


attorney's doe. fee, 20.00: pl t's wits fees, 5 


Exninir “2B 


YX) SSO5DS 


Thereupon, afterwards, at the May adjourned term of said court, 
(oT) the Loth day of September, IS;S., the following proc edings were 
had im said case, as appears of record on folio 643. Journal D of 


— sald court 
, ‘ 1-41 Sensner “¢€> €.” 


Joun [. Repick 


(FEORGE ''Z mn 2 


On arp of Messrs. Redick and Connell, attorneys for said plain- 
tiff. said defendant is ruled to show eause, if anv he has, by 10 o'clock 
nape morning why the sale made herein by William Daily, 
U. S. marshal, should hot stand ravi d and CORILITIL, | 


Thereupon, afterwards, to wit, on thi 10th day of September, 1 
a motion was filed in said case, whi h said motion Is words and 
ures following, to wit: 


Exuipir “D DD’ 
In the Cireuit Court of the United States for the District of Nebraska. 
: - Joun JI. Repick vs. GEorRGE W. F Rost. 


Now comes the defen: : ant. and moves the court to set aside the 
si] (’ ot thre "9 al estate mi: de Sean Ith ior thie reasons: following 
Pa oe ail OS siaadiadiac: hat d 
I. That t appears irom sald ppl usement and returns that de- 
fendant had no interest In said lands that is subject to such sale. 
II. That said appraisemy nt was not made as required by law. 
Ill. That the appraisers, in arriving at the value of defendant’s 
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interest in said lands. dedueted from said interest outstanding titles 


as well as liens upon said land 


i= 
hl i 


‘ 


IV. That said lands constituted the homestead of defendant and 


are not linble to sale. 
y. ‘| hisat the order was to s |] said lands, and the oflicer only sold 
an interest in said lands : 
i. WARELY, 
JNO. L. WEBSTER, 
Att'ys for Lh fendant. 


Sate motion Is (*ri¢ reo i t | | : wg 1) a on 
district rf Ne l) John | Ik { ‘ . Cor ry \\ Prost. Not 
aside sale. biled Sept. 10, 


ania \\ ( ster. 


) 


, . 
boot) taseb, 


apg * \\ , | _ ‘el 
ey Wiuiitson ir Srorith. CTR, Wa 


rn | 


Ey. cu | sa 2 uate ie ‘ +} | y,v} ? , ‘ v yyy? 
“ herenpon, atlerwards, at the Januar rin Of said caul 
| ~~, 1 } , ‘ _ } ] 
on the 7th dav of Januarv, IS79%, the following proceedi 


. ? . * ‘ = ' : 1) ) I. 
Were Thad In Sale Case, as appears OF record OF Pollo T¢att, FOUPTIA ‘ 
: & 
fsand court: 


exiuibir “FoF 
Clonhirp ion ot Nu / 
Joun i. Repick vs. Grorce W. Frost 


+ 


i | * 
| his cause Comine on 


1 to be heard, upon motion of plamtul t 


tiiit ' 
eontirm thi ssile made hie re'th hy thie ~ harsh () Tide ae I day 
of August, IS77, of lots > and 4, 1m bloek 52, in the citv of Omaha, 
to John L. Redick. the court. after hearing iT auretmiehits :4 llis 
and ben L frat advise In) thi Drelbises do thre {| byron cllnes ti 
and ab sald sate imall respeets regular and according to law, and 
the said sale is, therefore, by the court in all respects ratified and 
| j iV on, te bkct is Mul. ls Prerepyy ord i he 
directed to exeeute and deliver to John [. Redick. the purelaser, a 
deed of said premises in the usual form, and that the plamnti? hay 
execution for balsa ee on ido nt. 


ray A : ] ’ ] 
fo which order o rm court defendant excepts, 


Thereupon, afterwards. to wit. on the 2?) 


1) 7 ae — 
A motton was filed 1k SAL Case, which sald POLIO) IS 12k Words ald 


. ; r 
hour : following, to wit 


Motion to Vaeate Order Confirming Sale 
In the Cireuit Court of the United States, Distriet of Nebraska. 
Joun [. Repick vs. Georce W. Frost 
Now COMICS (,eoree W, l’rost, ana hovVes the court to set aside the 


order confirming the sale herein for the following reasons, to wit: 
| 


l. That the appraisement is Irregular and not according to law 


at «<2 


at 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 95 


Il. That the appraisers deducted the outstanding tax deeds as 
lies Upon the lands : 
[1]. That the interest of said Frost in said lands as found 
IMS by appraisement is not an interest subject to sale. 
IV. That said lands are and were the homestead of defend- 
ant, and not liable to sale. 


JNO. L. WEBSTER, 
Atty for Defendant. 


Said motion Is endorsed as follows: 87, D. U.S. cireuit court, 
district of Nebrask: Jno. L. Webster vs George W. Frost. Motion 
Lo teense alia aneiiiiaiien sale. Filed Jan’y 22, 1879. Watson |. 
Smith. clerk. Jno. I. Webster 


ju . ’% ’ *% ‘ I | »> 7 i. he “y . . i U { -? 
Thereupon, afterwards, at the January adjourned term of said 
' ‘ : ' ’ ’ = , 1] . : 
eourt, on the Zith dav ol Mareh. ISqth the MOlliowlhg proceedings 
| | ; aad , ’ " | wae ve} ;" 
Were Dad TN salad Case, aS aApPpPcakrs | record on folio ZY, Journal ? 
ae 


ExHinit “HH.” 
Joun [. Repick = ) 


(, FORGE WV. ROS 


(07) th Is da this CAUSe CATE Ol for fh aring Ol) the motion of sata 
Le lotidlauah bs cain Giles aiahor this court,entered Jan’y 7th, 1S79, 
contirming the sale revcle herem by the U. S. marshal. and wis 
argued by attorneys for the respective parties; whereupon it is 
ordered by t the court, the same being fully a d vised nn tha premises, 
that snid motion to set aside said sale be, and the same ts lhe veh 


overruled: to whieh ruling of the court said aihidicbiinshin xcept 


Ld George W. Frost, called as a witness on the part of com- 
plainmant as against the claim of bryant In the cross-bill 


Examined by Mr. Repick 


rit. 1. What time did you take possession of your house wliere 


ad 


you now live” 
Ans. About the loth of Obetoly gf PStit5. 
Int. 2. When did you have it completely furnished with pr rsonal 


» 


Ans. | broueht the furniture from the East that furnished it: 1 


’ 
} i - | | 
Wiis aAIWaAVS LTUPITIISIICU 
‘> * oe | : . « . ¢ 4 9 
[rit. o. from the time vou moved Into it 
Ans. Yes. sir: always. 
ly . | “sfsi Te | 4) + . cif : ‘* | ac P ts ot] . ‘ me 4 rey 
nt. # tate whether or Not Vou 11a any ley i rsona propert 


: . , - ‘ =<.) i 
from, sav,during the vear 1567 upto 1S75 or 1S74, besides turniture 
| | = 
vour house. What other personal property did you have on the 


()biected to beeause it does not show that he mag any "other por- 

, i + ? « " ¢ | . , , " ] es : t| | ved 

sClilall prropercs OlL thle pPretilses sccond, because, 1 if prucaa- 
‘ 


. . _ . . } e 4 ™ 
ines here. it is Incompetent and osneniinenie aaa point <0: if 
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docs not show that Frost’s property, if he had any, was liable for 
the taxes on this property. Ruling reserved. 


s. | don’t wish by this to be understood that the furniture in 
thie PmOUusSe Was mlhe. ; 
Int. 5. | am not askin: you that. 
Ans. The house was furnished throughout. ° 
liait. 6. What other personal property did you have that belonged 
to you or your family ? | 
An | had prop I , thacut wavs beloncwed Lo ne—blooded stock. 
I had fine hors 


beat 7. 4) vou have them al the time froin 1867 to 1872? 


veneral value of all that property you 
had ther 


Lone. It was varied. 

Int) 9%. Including furniture and all, how much d 
the plaes 

Ans. On thy whol t 

Lait. 10), Yes: altogether. 


il vou have on 


Ans. Couple thousand dollars. 


Int. 11. Was that open to the view of the county treasurer? 
Ans. Yes, S1r 

lait. be Dict they ever attempt to hey y 
Ans. Ni ely 


Int..13. [low much property durin 
. pro} 


Qli JL tor @llLy faxes 7 


y these vears did you have of > 

SCIT CHW? OFF Lhese premises ¢ 

’ ; } 1? P . . 
Ans. Perhaps a thousand dollars a vear:; at least that. Thad 

] 


hour or live hen Of blooded <tock Linall Were worth from Orit hutn- 


} ’ tf ‘ .* ; . ; ] ’ ’} Te . ; ‘ ; " 
dred and fifty to S200 per head. Thad farm wagons and carriages 

“eee 
and machinery for carrying on my tarnvout West; were always there. 


‘thines Were diWaye bro lit Pron thie farm Lo this place. 
Int. PL. State whether you had that property there during the 


VOeuls Is land IN qe. 


| 
. 
, 
As. Vi 5S. Sir 


' 
— 


, 


Objected to as iminaterial, Ruling reserved. 


Witness econtinucs: Later than IS74. [Thad corn and grain there 
and other things from: miv farm. 

Int. lo. Did the 
{huis property ther 

Ans. Yes, sir 


Int. 16. Did they, the treasurer and assessor, know you had the 


isurer have means of knowing that vou-had 


ownership of this prop rt r eo 
Anis. Yes, Sir. 

wie cmt 34. Beal you have any talk with him about it? 
Ans. Yes, sir: they knew. | paid my personal taxes. 

lut. 1S. Where was vour farm vou speak of ?— 

Ans. In this county, : | 

lot. 19%. Llow tar from the eity ? 3 

Ans. ‘Two places, one about five miles and another about eight 

miles, on the other side of the Papio 
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Mr. Montgomery, on behalf cf Thomas Bryant, objects to all this 
Lestimony about his farms and details as Incompetent and im- 
material. Ruling reserved. 


Int. 20. About how much crop did you raise on these two farins 
every year? 

Ans. had SO acres In thi first: | had ten acres of the Bemis 
property: [T had about forty acres of other property. I brought in 
a great many tons of hay ; sometimes thirty tons, perhaps. 

Int. 21. Were they all located in this county ? 

Ans. Yi S, Sit. 

lnt. 22. During all these vears had vou personal property enough 
Lo pay your taxes / 

Ans. Yes, sir: abundanee of it 

Cross-examination by Mr. Monroomenry : 

Int. 2 When did you first have any pr rsonal property belong- 
ltigry LO Vvourse lf? 

Ans, Always had iT there 

Int. 24. From the time of the flood ? 

Ans. A little after the flood: from 1S66. 

int. Was this stock there all the time’ 

Ans. Not all of it: the horses were thi 

Int. 24. Some of it was elsewher 

Ans. Only except for @ short tim 

Int. 25. When did vou dispose of this stock ? 
L47 Ans. At different times. 
Int. 26. Did vou own it up to IS74? 

Ans. Yes: | sold the last last Mareh 

Int. 27. Did Mr. Redick ever have any possession or oecupancy of 
these pre Mises ” 

ns. Never: I have had the oeecupanev ever sinee I moved on 

them, and when [went away I left Mr. Bemis to occupy them for 
Hie. 
Int. 28. It has always been in your possession ? 
Ans. Yes, sir; my property has always been there. 
Int. 29. You say property vou owned has always been there ? 
Ans. Yes, sir; wagons, grain, hay, and everything of that kind. 


IWS Mr. Redick, on 


behalf of complainant Spitley, offered to 
introduce in the evi | 


ence the petition filed in the ease of 
Redick vs. Frost. in the cireuit court of the United States for the 
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LOO GEORGE W. FROST ET AL. VS. MARTEN SPITLEY. 


member of lis faanily :Or him, a vood title to suid premises, Which 
title said plaintill procured and said frost now holds by reason of 
the learning, dilign nee, and skill of said ullorney In said suit, and 
by reason of said decree obtained as aforesaid, and but for said de- 
Cree sail Duran! would not have conveyed sald premises, nid sud 

able, and undisputed pos- 
which are of great value, to 


+ 
j 


Irost Is thereby HOW It the quiet, preaeces ) 
session and occupancy of said premises, 
wit, upwards of S12,000 

And the said plearmtill further alleges that <aid ={ rvices by him 
performed in said suit as aforesaid were reasonably and fairly worth 


the said sum of S2.o00: t { it frost, though Olten requested, 
hath refused to pay said claim or any part thereof, and that no part 
thereof lias been paid. but the whole of said sum: of S2.500 still re- 


mains due and payable to said plaratitf from: said Prost, and for 
Which amount, with mterest from the Ist day of March, S76, the 
said plaintitl prays for Judgment 

Ww. J: f ONNE LL, 


Plai fa a7] s Af lorney. 


Unxirep STatres or AMERICA, | 
District til Ni hea it. j 


W. J. Connell, being first duly sworn, says he is attorney herein 
for satd John |. Redick, the platntifl named in the foregoing peti- 
tion, who Is now cbse ht irom os aid State anid district of Nebraska. 
ana in) Denver, Colorado, and for which reason alive niaikes this 
aflidavit. Affiant further says that he has read said petition and 
knows the contents thr reot and belreves the fnets state dry =su1d ppe- 


tition to be true. 
Ww. dé. CONNEAAL 


152 Subseribed in my presence and sworn to before me this 
7th dav of June. IS77 


WATSON B. SMP, Clerk 


exnminit 2 
8 f OPy of f Onitraedt 


In consideration of two thousand five lundred dollars as at- 
torney’s fee, L agree with Ilon. G. W. Frost that LT will bring suit 
and procure, through the courts or otherwise, to him a good title to 
the premise he, the suid l'rost, ThOoW occu pl Ss ius lis rt stale nee the 
CILY ot (Groaha, ane nN case of anv se tthe ment or arrangement of 
the suit, then satd I rost is to pay In proportion only ; and in case 
sald [*rost fails to _ re sald title at all, then the said attornev is 
to have a mere nomi feo for lis services, to wit, SLO. 

Noy. 11, ‘70. | 

(Signed) J. 1. RICA. 
GEO. W. FROST. 


GERORGE W. FROST ET AL. VS. MARTIN SPITLEY. LO] 


Said petition is endorsed in words -_ f} gures following, to wit 
U.S. cireuit court, distriet of Nebraska. No. p>. John IL. Redick 
rs. Geo. W. Frost. Petition. Filed June m5 Sia Wana I}. 
Smith, clerk. W. J. Connell, plaintiff's attorney. 


Mr. Redick, on behalf of complainant Spitly, offered to introduce 
in evidence so much of the answer of Geo. W. Krost filed in the 
CUSe ot Redick is lrost, 1h) thir cCireuit court of f the 1) nited States for 


the district a] AY braska. July opt). ISGd. COMICHC ner rW rth the words 
‘by reason of sid plaintitl s negligence | and ending with the 


words “under said decree for the reasons aforesaid :” and, ho objec: 
tion having been made, said portion of answer was received in evi- 
dence; which said portion of answer is in words and figures follow- 
ne, to wit: 

KXHIBIT 3 
by reason of said plaintiff’s negligence, carelessness, and un 
skillfulness as aforesaid, he, said defendant, did. forfi 
his rielits ana privilege i by virtue of said a Cree. and the defendant 
did thereby lose his title to the property in controversy in 

loo =o sald suit, and his right to pay said sum of 8302.71 and in 
terest, and his riohit to receive from said Durant or sid 
Burley a good and sufficient deed to said property ; and defendant 
d able to pray sai 


it and lose all 


saves that he was at all times ready and willing an 
sum of So02.71 and interest, as required by said decree, but that by 
renson of sald adviee and negligence, carelessness, and unskillful- 
hess of said plarntitl as aforesaid he lost hits riclit “9 LO peeve | the same 
as nforesatd, 

Defendant dentes that he has ever received from s; Durant or 


| Burley or any other person or persons any conveyance or deed 


oe tk of any kind or nature whatsoever of, in, or to said property, 
nor has any person for his, defendant's, use or benefit received any 
deed or title to said property: but defendant avers the fact to be 
threat the title to said prope rty =till remains in said |) irant. and sia 
cle fendant has lost all Isis right Lo the same unite r said decres lor 
the reasons aforesaid.” 

Upon the back of said answer appear endorsements In words and 
firures following, to wit: U. S. cireuit court, district of Nebraska 
No. 87, PD. John I. Redick vs. George W. Frost. Answer. Filed 
Julv 30th, S77. Watson Bb. Smith, clerk. J. L. Webster and R 
I. Gaylord, left Ss att'ys. 


Mr. Redick, on behalf of complainant, oflers to introduce in evi- 
denee the athdavit for attachment filed in the eirenuit court of the 
Lonited Stites tor the district (>| Ni Ly! iska July if) ISaé in the case 
of [Ri lick Ss li rost. No obteetions hat rycr been made, said aflidavit 


Wiis recelved 1n evidence, and Is In Words and heures lollowing, to 


wit: 
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SPITLEY. 
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circuit court, that John I. Redick recovered a judgment against said 
. 9 a . , } ‘ ne j Ded 6) = | " 
(;eorge W. Frost, dated Mareh 14, IS7S, for 82,588.80, being the 
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S60”, together with his costs, and that an order of sale of the prop- 
erty attached herein and exeeutior “suit at the expiration of lOrty- 
4 : , ‘ +] ) 
tWo GavVs ITPro tlils day 
Mfr. Redick, on belialt of complainant Spitlev, ollered to introduce 
+ + . 
t } , " : g*1 
lh evidelece the motion to set aside sale made DY \Ii Post ciblel ice 
| , , a . ‘ . 1 . , . 
| Liye’ Crise (y] wCULICK ‘ ay ~1 iT) i | tea] States en tit our te] 
, . ; ' com : ; 
Tie (j = ' ’ (>| COTS K il a C'T it} Der No obreetions nuavVibie been 
’ | | } : : : oat 
Prciede sald MOTION Was recelVed Viiicii Salad motion Is ln words ana 
; = ‘ ‘ — ' 
bis ae o., i OWI =F to Wit 
PONTEL ii «/ 
it Court of the United District of Nebr 
ln the Crreuit Court of the nited States, District of Nebraska. 
’ a . , y. 
Joun [. Repicr GGeorncke W. Frost 
, ; " | 
Now comes the detendant and } es the court to set aside the sale 
of the real estate made herein tor the reasons fo lowe 
b | . , } ’ . on : . 
ain L gpepears irom sata ippraisement and returns that 
| i 
- < 
dmermnaal had to pnterest in sald tans stityect to such sale 
Il. That’said appraisement was not mad mired by law 
it “iilt chpeypePallsedet Wiis Tieet THAEIE Ts FeCl read OY TaW 
’ 
“ | , i ss , ' - «4 een | } 
Let) Lil. aint tha cpp ra (‘|S Parrivihbe at the varue olf detend- 
e ; ’ ? 
" , ' ' ; ., 1 : 
abcess diterest I Salad Taidieis, deducted Trot sald mbterest out- 
‘ ] ‘ 4] | ; } ’ } 
’ ] i | ; ; 7 , t ; 
| ‘4 fp ax £sGe7 4655 \V ¢ if i- git st > pe ' | hiitiais 
IV. That said land tituted the homestead of defendant and 
i fil ~filil minas CCPL | tac i ' bore = Leadt (>| fit resdie ittii chTiad 
, , , 
are part Pichi pie Tep Seale 
\ fy + a] — { 1] | a excl @] £35 cocam ly 
phil ne order Was lo sell salad iabeds, Abad the oleer OnLV Sole 
+ oe a 
‘ ,>) ’ > ‘ ; 
‘ ii bbterest jt) sided ifilicis 
b. WAKELY anp 
’ ; ‘Th ; ‘T> 
JNO. L. WEBS] mie 
; 
ntia te, Detondant 
. 
| 7 ’ 7. ? , 
| pron) Liye DbaAcK OF sald motion to set ;: (le? Sill I ear endorse- 
ments in words and figures follov to wit: U.S. cireuit court, 
, , =» ’ 
‘ strict Oo Neb i“ hai NO sie 1) Iti i he rost \] ion) Tor set 
"| is r,! } 4) Is; \\ ' ’ 1} ™~ +} | , ir 
i it “ria pitt t*p hi . j f i ; j til bd tad ge HRKCLY 
i . 
ned Webster, att vs 
ae } v ior ee ' 
\I) Rodick (i}) behalf ()) (*¢)? | | | ‘ed Lif +. ASA CO meinive io hile 
\' t | t | | th beat? ’ ’ ’ . , ‘ Zar af +] . ’ |? De ol 
i ii tait Priscis tel iif bite (Pig geal <i i >) A ieti thi Uett are fri O'CLICK ; 
‘ . , , ' ' 
| mT. iT} Lite | bbite«ga Ss Tees ' irs i ‘ f irl Teo] tiit (TIStLrict C+] Nebraska 
. a ; } . 
No obrects NaS TPELV ETI Deer Thbiaaecde - (- HOLICE Liat he w borer itto 
= Tse ait ] ; 4 ] +» \ ; 
sia ‘a at j : i . i’ at ; at *  * r\y i . 
\ , | | | iz . ~~ s : “* i} . l 4 ; 
ly acctii KR. Of] PCriadid Ohl Ce rripeia j ' preeas \ Cppie’Peal woe li renitice 
Y , 
q*\ i¢*] thie li (>| a Teo] stay (>) § Vet ILION tj me Pry ili Vv leer \Ir 
5, * : ; ; a ’ 4 ; 
frost Phy) OT Tae (*spse (i 1? (21Ch a I | =| rh oOLdae hited States erreutl 
ourt, district of Nebraska, Mareh 14, 1878." Ruled out by th 
f Pmidf (LISL PIC. O] NCUOPASAKG, . aeaee As i i allied OUL DV Lille MAS 
. | : . _ ; a . "= : | - i , 
te] <i” Lee rpecate rliti Ppt {Pil PEPOOL Od) Gi . Pla jst] 1OT COTA PMA peudit. ii Wills 
, . ; . ' 
Peeo]lved iof thie Pru prose ()] showing tiie procecalies Iti The Cnse of 
i ? , ? ] ; 1 ‘ryif " | i | ar | Beit 1) 
host Us wCelICK, I) thie CIPTCUIL COUTLE OF Lin bitead States Jor the dts 
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trict of Nebraska. Said motion for slay of execution Is in) words and 
figures follow Ing, to wit: 


157 eXHipir 6 
In the Cireuit Court of the United States, Distriet of Nebraska. 
Jousn I. Repiex vs. GEORGE W. Frost. 


Now COMICS Creoree Ww. lrost. defendant, by Jno. g Webster, his 
att’v, and moves the court for an order staying execution herein for 
the } riod of 42 davs, to m6 rout this defendant Lo file il petition 
herein for a new tric 

JNO. LL. WEBSTER, 
Atty for Defendant. 


[pon thas hack of ssid motion for stay i execution appear Cli- 
ents in words and figures tollowing, to wit: U.S. eireuit 
court. distriet of AY braska NO. Si, 1). John I. Redick ve. GU. Wi. 
le rost Motion tor stay of execution. ited Marel 14, 1S7S. Wat- 
son DB. Smith clerk. Jno. |. Webster 


. 

\Ir. iit diek. (1) iy halfof complaimant Spitley, offer d tO introduce 
In evidence the proceedings taken before Watson B. Smith, in the 
shape of depositions, at the anstanece of respondent, In the case of 
Redick vs. Frost, in the United States cireuit court for the district of 
\i braska. 

Mr. Webster, on behalf of respondent, objects to this testimony 
being* introduced for the reason that the testimony which that pur- 
ports to be a copy Was never used or passed upon by the court, nor 
does if show threat iever Was tiled 11) the case, ana therefore Is wholly 
Iniiaterial anid Incompetent. 

\lr Ly dick. on by half of compl ALD: int, then othe red 1 evidene the 
aflidavit of. €iveo. W. Frost, made Feb, 5, ISTS, before W. TP. Vivien, 

and another athdavit made hy l'rost, on the same port, 
LOS before J.C. Rainsford, Feb. Tl, S78, for the purpose of 

showing his residence. Said aflidavits are, respectively, in 
words and figures following, to wit: 


exuibir X 1. 


Ternirory or MONTANA, } 
County of {, let ; } 
George W. Frost, being first duly sworn, deposes and says that he 


Is over the age of. twenty-one Cage and is now a resident at the 


a 


Crow agency, in sald Territory; that in consequence of important 
ao In an official capac itv as Indian agent, ne has been neces- 
sarily absent from his place of residence for the past ten days, and 


a d not recelve the notice tot ake his de position i 1) the case of Redic k 
lrost, now pending in the U.S. cireuit court at Omaha, in the 
State ot Nebraska. until the date of this atlidavit: that he will he 
necessarily absent from his said place of residence for four days 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 105 


more,and that,[ from |the fact that the person to whom the commission 
was directed Lo tuke said deposition Is a resident of said (‘row 
Indian ageney, it will be impossible for afliant to return to said 
point and conclude said deposition in time for the February term 
of said court, ISTS: that this atlidavit is not made for the purpose 
of delay or to impede the trial of said cause, but that substantial 
justice mav be done in the preliises Afliant further says that he 
will use all diligence to have said deposition taken, and will have 
the Sallie forwarded Lo said COoUTL US SOON Us complet d: and further 
Says not. 


GEO. W. FROST, 


Subseribed in) ny press nee and s<worh to before nic this Sth day 
of February, A. D. 1578. 
| NOTARIAL SEAL. | mre VEVEON, 
Notary Public. 


Territory oF Montana, | 
(‘ounty of Gallatin. j 


ee 


Personally appeared before me, J.C. Rauinsford, a notary publie 
In and for the above-named county and ‘Territory, on this l4th day 
of February, A. D. 1875, George W. Frost, who, being first 


15? = =6oduly sworn, deposes and says that he is defendant in a cer- 

tain action now pending in the U.S. distriet court in and 
for the county of Douglas and State of Nebraska, known on. thie 
enalendar of said Court as i dye kK ly | thisat a certain comm is- 


sion Issued by the aforesaid court was directed to him at his present 
residence, Crow ageney, Montana Territory, where he is employed 
as U.S. Indian agent for the Crow Indians, Montana, for the pur- 
pose of taking his testimony in reply to certain interrogatories re- 
lating to said cause, under the commission above mentioned, before 
J.C. Rainsford, a notary public, of Montana Territory, empowered by 
thie COMMISSION afore sd for that peulrye Se . bhaat he Wis unavoidably 
absent on oflicial business at Helena, M. T.. at the time.the commis- 
sion hereinbefore mentioned arrived at his said residenee, and for 
several davs after: the date mentioned therein, to wit, the Sth day 
of February, Isis, and that it was lm possibie tor lnm to have iL}? 
peared before the said notary until after thi said date. 


GGho. W. FROST. 


Subseribed and sworn to before ine the day and year first above 
written. 
[SEAL. | J.C. RAINSFORD, 
Notary Publie. 


' 
and figures following, to wit: S7,D. Redick vs. Frost. Attidavit of 
def’t. Filed March 7, IS7S. . Watson b. Smith, elerk. 


Mr. Redick. on behalf « 
praisenh nt made by the LS. mat 
sitd appraisement 1s in) words ‘ini frertare = following, to WIL: 


' ] - , . , “+ 7 . } 
f complainant, offers in evidence the ap- 
4 


=f) tt cit) tiled Lug, y 4 ISéé. which 


‘ - 


é ; 
an) ty 
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DISTRICT OF NEBRASKA, 88: 


I hereby certify and return that on the 5lst day of July, 1877, I 
received this attachment, and on the 3ls! day of July, IS77. I served 
the same by attaching tli following g Pa chattels, and effects of 
the within-nam | defendint, to wit: le hi Ise, | rreeh Fe | parlor si { 
furniture, 1 green velvet parior set furniture .1 bed-room set furniture: 

also lots 35 ania 7 i block or. city of Oma: ulaaa, Do iolas COUNTY, 
1G0 Nebraska, 2 left with the occupant of said lots a.certified 
copy of this attac hment with all the endorsements thereon. 
\ll the above pei forevoing proceedings were In the county of 
Douglas, State and distriet of Ne brs isk el. ‘The appraise mn hit ana 
Inventory of said KOOUS, chattels, and efleets Is herewith relturne dl, 
| WM. DAILY, U S. Marshal, 
By LEIS L. BIERBOWER. Deputy. 


Marshal's costs 7.00; 2.00 paid by pli to appraisers. 
Exuipit X 2. 


District OF NEBRASKA, 88 


? 


In the Cireuit Court of the United States tor the Distriet of Nebraska 


Joun [. Repick vs. GeorGcE W. Frost. 
The Pr yale an of thie United Stites of Am rica to t hic marshal Oo] 
the district of Nebraska. Greeting 
\ 


’ ’ } ’ . . } 
tenements, woods, cliatteis, stocks, or lnterest mn stocks, Tl 


Lou cll’ iT it by commana d LO attach and safely keep the lands, 
hits, credits, 
THOMCYS, euhicl etl Cis of thi above “Lhildiie d li fencdant It} your district 
not exempt by law from being applied to the payment of the above- 
named plamtuls claim, or so much thereof as will satisfy the said 
plamtitls claim for twenty-five hundred dollars, and tifty dollars, the 
probable costs of this action. You will make due return of this 
order on the Sth day co] August, ‘A. |). Sia # 

Witness the Honorable Morrison R. Waite, chief justice of the 
Supreme Court of the United States, this 50th dav of July, A.D. 
Isv7. and in the 1l02nd year ol the lnidependence of the lLnited 
States of Amer! 

[SEAL | WATSON BL. SMIVIHI, 

Upon the back of said attachment appear endorsements in words 
and figures following, to wit: S7,D. U.S. eireuit court, district ot 
Nebraska. Jolin a Redi k vs. Ge Oree \W. rost Att Mens. leiled 
Aug. 2, 1877. Watson Bb. Smith, clerk. W. J Coane plaimtifl's 
attorney. 
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lo] EXHIBIT A 3. 
4 I ppraise ment and Tn re ntory. 
In the Cireuit Court of the United States for the District of Nebraska. 
Joun I. Repick vs. GeEorGce W. Frost. 


The undersigned, William Daily, marshal of the United States for 
the district of Nebraska, by Ellis L. Bierbower; deputy, and S. A. 
Orchard and Martin Dunham, ae I}s interest d residents of Doug- 
las COUNTY, state ana district of 3 iska. the said residents being 
daly cercvalee sik euskal ts wake ae and lmpartial appraise- 
mentand inventory of the following | rroperty levied upon and taken 
by virtue of an attachment issued out of the circuit court of the 
lnited Stites in the above-entitled CUUSC, and wherein John # 
Ke ain is plaintiff! and George W. Frost is defendant, do upon our 


s appraise ‘and inventory said property at its real value In money, 


muah 

| oor ae ee ee 
| ereen rep parlor SOT _ Tg Re PC Pm eM Re Ch coer maaan ee SO) On) 
l sreen velvet parlor set : ts a TORE ee SOO 
| bed-room Set Se oes ee ape se BA oe eee ae SO OO 


Lots 38.and 4, in block o2, city of Omaha, Douglas 


2 OOO OO 
POO OO 


SO 150) OO 


ee - a ntena iis 


(iiven under our hands this Olst dav of July. 1S77. 


WILLIAM DAILY, 
Marshal of the UN. for the District of Ni hraska. 
By ELLIS L. BIERBOWER, Deputy 
S.A. ORCHARD. 
M. DUNITAM. 


Upon the back of said appraisement and inventory appear en- 
dorsements in words and tigures following, to wit: No. S7, D. 
62 = In the eireuit court of the U.S., district of Nebraska. John 
I. Redick vs. George W. Frost. Appraisement, &e. Filed 

Aug. 2, 1S77. Watson B. Smith, clerk 


? 


nt. then offered ae evidence 


if ea ae 


\Ir. it dick, Or) bel); “n 
S. marshal and filed July 20th, 


{ 
“I , } 
bie appraiement | nade 'V thie 
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iexuipir X 4. 
In the Circuit Court of the United States for the District of Nebraska. 
Jous [. Repick vs. Georce W. | Rost. 


To the county clerk, clerk of the district court, and county treasurer 
of Douglas county, Nebraska. : 
Sins: Will you please certify under your hands and official seals 
the amount and character of alt licens existing against the lands and 
tenements hereinafter given and ordered to be sold) by virtue of an 


if 


order of sale and attachment issued: out of the cireuit court of the 
[Tnited S faites por t iy listrict of Nebraska. and which cite prior to 
the lien ai said attachment, as the satd lens app arof record in vour 


ofhice ?” The Chiat of said attachment is July 20th, 1877, and the 

lands and tenements are as follows, to wit: Lots three (3) and foun 
(4). an block D2, city of Onmiah ., Douglas county, Nebraska. 

i of ctfully, VC 

WILLIAM DAILY, U.S. Marshal, 

By ELLIS L. BIERBOWER, Deputy. 


MxXUIBiT 5 
STATE OF NEBRASKA, | | 
a (ounty. | 


To Wilham Daily, U.S. marshal 
[, Wm. UH. ema, clerk of the distriet court of said county, in 
compliance with the annexed application, do hereby certify that 
there are the following judgments of reeord in my office, which are 
liens upon the lands deseribed in said appheation prior to the judg- 
ment of John T. Redick, plamtif, vs (reoree W l'rost, defend- 
i638) ant: In an action in said court between George W. Frost, 
plaintiff, and the Union Pacitie Ratlroad Company and others, 
defendants, adjudicated at the February term of said court, to wit, on 
the 28th day of March, 1876, it was decreed that the plaintiff deposit 
with the clerk S502.71. with imterest from May 51, 1869, and upon 
his doing nl Thomas of Durant Wis To convey thi pray riy by Votl 
described to the satd Geo. W. Frost. No part of said amount las 
been deposit d, ul 17) action 1) eyectmi hil has bee fh COTM need n 
said court by the said Thomas C. Durant against the said Geo. W. 
I rost based upon said decrees , 
Witness my hand and ofticial seal this 19th day of July, A. D 
S78. 


[SKAL. | W. H. IJAMS, Clerk. 


Clerk’s fees, $2.00. Paid by marshal. 


William Daily, U.S. marshal: 

In comphanee with your application I hereby certify that no in- 
cumbrances appear against lots three (5) and four (4), in bloek tifty- 
two (52), in the city of Omaha, prior to Julv 30th. A. D. 1878. as 
shown by numerical index books. 
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[In testimony whereof T have hereunto set my hand and _ oflicial 


seal this 17th day of July, A. D.1S7S 


[SEAL. | JOHN R. MANCITESTER, 


Fees 82.00, Paid. 


kxnipit X 6. 
Win. IF. Hens. treasurer. 


rere ¥ 1} . . . ‘ } 
fhe following ts a statement of county and eitv tax weraiist tots 
‘ ’ ; , -. - ’ 
oand 4. block 52, eitv of Omaha 
S77 
- 
Lot 3. Now delinquent, $19.00 
Lot 4 do. Sane 
IS7T5 
| +> ~ } TT) |} saree on 4 ~~ ‘ ‘j 1S, { . r ‘ \: ~i 4 
Jot Pv. wus Lo horas rvVillli a) oF. 4. fot [a cit\ taX. 
. : 


S76.46, who als 


IST4 Co. & city tax June 4, 1875, 861.09; the 1875 Co. & city tax 


» paid 1S76 Co. & citv tax Julv 5. S77. $16.73: the 


July 10. 1S76. 866.00. 
‘Total amount to redeem to date ot 
Subsequent payments, without literest, S17: 
lot No. 4. Sold to Thomas Bryant Sept. 9, 1874, for Co. & city 
tax, $177.44, who also paid 1876 Co. & city tax July 31, 1S77, 
$109.05; the IST4 Co. & CITV TAX June 4, IS75, 8134.50: the IS7o Co. 
& city tax April 29, 1876, S1O1L.7 
Total amount to roel erm to « 
sequent pavinents without interest. 8505.14 


-) 


| ’ ee? ‘y 
‘ , ’ " ’ ' ‘ ‘ 
ikl 1 now due, S519.39. mul 


it ti Patti, 


++ 

No. 2. Sold to Thos. Bbrvant Dee. 15, 1S73, for Co. & citv tax for 
£62.80: deed issued Dee. 20, 1875 , 

No. 4. Sold to Thomas Brvant Sept. 5, 1S73, for Co. & city tax 
for $172.58; deed issued Sept. 13, i875 3 

Amount to redeem to date when deed was due, 8425.70 

IS71: 

No.5. Tax paid by Thomas Bryant, holder [of | tax title, Nov. 
15. 1876, without interest to date, 856.75, ieee 

No. 4. Sold to Emily Satterthwait Dee. 25, 1S75, for Co. tax, $156.05, 


and deed issued Jan. 22. 1S7S 


IS70: 
»fand] 4. Pd by Thos. Bryant Nov. 16, 1876, without interest to 
date, S27S.0] 
1S69.—5 and 4. Paid by Thos. Brvant Nov. 16, 76, 8295.78. 
IS6S.—3 and 4 do. do. do. Lov 70). 
1S67.—3 and 4 do d do IS1.f)). 


WM. Hl. TEINS, Treasurer. 
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Exuimbir No. 7. 


In the Cireuit Court of the United States for the District of Nebraska 
Jous [. Repiex vs. GeorcE W. Frost 


sale ; poses aa : oe tis : 
Pheunde rsroned, W iliam Daily. marshal ofthe | nited St ics 


a i 
5»? . ; . j Th ! . a .*% - + | : , ' . | 
lGo for the district of Nebraska, by Ellis L. Brerbower, deputy, am 
’ ! 4 ’ . 3 | } 
Joli ( til 1 J Cvtdd) EK | rii\ twodisinterested | Caboodle 
i er ian ; ; , a i} 
CPS, TCSICICTILS ¢ 1 4 ct we GQLALCISLFICL OL NCUTASKGA i. = (| 
' ; | 4 i tr? ? 
Pre i if ie i ‘i ‘ \\ ! ) ™<.LiIté PRG BER E i‘) Thhith? «kh lit cl he] 
, e 1} 
brav posure Potol (>| iit | PMAWNLS Thiterest in thie hPOhowWwlhe 
i 
} } 
propel rderod e sold by virtue of an order for sale on attach 
i ; 
> a. 4 ] ; + | , sand sy eet , | | paad ] i { ' +} 
Sea aren: ‘ i | , {}j i i Coli {? ( ii tt] Pilee., iii iit 
' ‘] 
tbove-entitled cause, and why n John LT. Redick is plamtil if 
' ’ , | ’ 
(aeore \\ Prost delehndant, ado uUpor ou OUTTES cep ypePardse Sule 
. yf . of ’ Bes ' . oa = , 1] : 
pea pres i ahs I¢ Vilitit 1} brieohie \ Ailel (herd) Cililis flit prio! ilehs 
! 
thereon, to wit 
(droaha, Douglas county, Nebraska 
] ~~ 
Lot 5,in bloek 52 ; SEAS Nt: 4) OW) 


i } -_ 
Potsal : i ee : ' yee O00) 


‘ " e . i 
the records of Douglas county. Neb.. bene that of oceupaney and pos 
é 4 4 
Sesslon, We appraise the said interest as above 
. ) ' ° : ; —_ 
' i ’ + ¥e ‘ »? | G6 j 
(Gaiven under our hands this 2Oth dav of July. PS7S 


WILLIAM DAILY. 
Marshal of the U.S for the District of Nel, 


By ELLIS L. BIERBOWER, D. 


>? 
7 
a pity 
/ 
7 ~ a > . 
JOUXN CAMPBELL 
MOuN B. FCRAY 
| " i] | | t | *\? ’ ? f ] ’ ] 
prod) ta ihe Or Silla apprarenmey) appear endorsements dt words 
: : ~ } 
and figures f y,to wit: No. 87, DD. Cireuit court U. S., dis- 
, . . 
- F j j Y } ! 4 
trict of Nebras] nl. Redick vs. George -W. Frost \ppriaise- 
} } } ’ _ oe 
' ; » , ] 
Pred leade a ‘a } Rel Pe. \\ if rt) I} ssiil 1) f rin 
'y? + } ? ? ] ’ . a } 
} | ’ ® ‘ 
Ltt) vi Re WeK.OnN behall of compian nt, Ollers 1h evidenee tiie 
aia }* } , ] | , 
marshals deed to Jolin [. Redick. dated April 3. 1S79. to 
i 
high Ir . } : ] Ry ae “e. ' } 
which Mr. Webster, on behalf of defendant. objects. for the reason 
: : 
. ‘ ‘ > 4a? " " ‘ ‘ . 
tiiid whdel This POSLIPDOVS here Tiere Is hothine to show anv nue 
} ‘ , . ' 
‘i, ; 4] | i i } ? } 
thority ior pile Sale Lillis lah or the exe tote (>) this deed ( )i)- 
ection overruled. Exceptions taken. Said marshal’s deed is heret 
reCcLION OVeTrrules AACCPLIONS TAKEN, Said marshals deed Is TeCTOCLO 


attached and marked Exhibit A. 

My. Rvediek, on behalf of complainant S itleyv, offered in evidene 
the warranty deed from John I. Redick and wife to Martin Spitly 
said warranty deed is hereto attached and marked Exhibit “B.” 
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Exuinit “ B.” 


Warranty Deed. 


° : 1] . | ‘ ' ’ : ] _ 

Know all men bv these presents that wi John |. Redick and Marvy 
. > } ‘4 . : ie . a 2 
Ke. Redick, his wife. in consideration of twenty-eight Juundred dol- 
} , . , ’ ° ? | 
lars in digniel pad, do hereby orant. bareatn,. sell. convev. and-eon- 
; | \l. ”? 1 ~~ e | +} ’ a 4% , ] 7 | ] * ’ : , ' 
firm unte Martin Spithy the following deseritbed real estate, situate in 


i 
; ; ' ’ t ' 
The COoUuntyV oOo] Doulas aha Stale 7) AY braska. to Wit. lots number 
] . ' ; " . ++) a2 8 = ] PY a ts . *% . ; as 
Liiree abla POUT, TL DIOCKR NUMIDEr LITV-LWoO, 1D the ¢citv of (drpstiin. to- 
wetiior With ali the tenements, tereditannr nts, and appurte nmahces to 
: -= : ll 4] baad bak od ee ay | 
tiie Ss me belongine. and all the estate, titi dower. claim.or de nanie 
\ ; 'y . 4 | . . * | i 
Wile. Or Th. or to thie same Or any peer Liercol: 
, " , ’ ¥ ’ ° : ’ 
fo have and to hold the above-deseribed premises, with the Lp) 
» orf " 4 } ' “? ¥ ' Fes ‘ ' } : . 
purtenanees, unto the said Martin Spithvo and to his heirs and as- 
. 8 ‘ ’ , , as ? . ‘ 7 , a | 
<ivns. forever: and we.the said John |. Redick and Marv KE. Redick. 
. : . ] ’ . ht | ’ y , ‘ ‘ : ‘ ‘se ¥ ] 
lor ourseives, und tor our helrs, cxXecu rs. and viministrators, do 
a rt ' a! Sas cat . ie 
covenant with the said Martin Spitly, and with his heirs and as 
i . 
[ they “are 
sng! 
lawful uu- 


1 } , : 1 
Sins, that we are lawfully SCIZCd OF Said PPPCTHISes , thre 


Iree Trot ncumibrances: thisat we have cy onl right and 
thority to sell the same, and that we will. and our heirs, exccutors. 
and administrators shall, warrant and defend the same unto the 
sald Martin Spithv. and lis heirs and assigns, forever, against the 
i . 
lawful claims of all persons whomsoever claiming by, through, ot 
under lis, “nid subrect lor all Claltis for taxes, 
lis, fn witness whereof we have hereunto set our lands this 
‘th dav of September, A. D. one thousand eight hundred and 
‘ hit 
JOIN I. REDICK. 
MARY Ek. REDICK. 
ln presenee of— 


JAMES FL MORTON 
THe STATE OF NEBRASKA, | 
dor ylus faintly } 


1 } ’ . : . ‘ 
On this Oth dav of September. A. PD. ISSO. before me. a notarv 


i ii i act ‘ ; 
i 
, " . . > ’ 
, is : ; . . . »* «ae : ‘ t | ‘ : ’ 
PuUbolIC The alka’ Tor salad COUNTY, Personaiiyvy came the AvOVEe-hamMed 
: * ’ 
; *- ' Tt» , , : \ }. I? ] | . ; ] rr 
rs i ‘ ‘ ‘ 1 11 . p>. Pye 
I niill i bat (il m™ ava itl ’ és | ‘iT MA. st a sy iat . »% ho cite ” ; CoOPPGLIEN 
; ’ ’ ' | 
. e o ’ . " ti . : : 4% : 
HK hooW} ar ide i) rr Live i toe ( lj 1 i ~(iTi-~ \V Tbe pse Piittices rite aflixod te) 
. ’ ’ : " } | 
} ‘ 5 ,? ‘ j cy ‘ . 7 ; ** 
lhe above deed as vrantors, abe tiie ackhowicdgved the istrument 
1 : ’ ' : 
$ ; ? . ’ ; ? >| ’ ‘ ' 
7 as eer ] Verital ArYV ACI ahd adecqd 


} ? 
‘ _— 
(jill 


iti ay biil ‘ Ladd jail 7 Liie eS a ‘ j 
SEAL. | JAMES F. MORTON, 
| Notary Publi 


Te ~ i o¢ 


- ; . = " " " ’ : 
4 | va ‘ , ivy wey . . + & ty we P 
Upon the back of said deed appear the endorsements following, 
i 2 
j } } ’ | | | t i : ; . ] ‘> 
‘ : , . . ’ " ; ‘) 45 ‘4 : 4 y } 
Lt? it \\ arrantys (teed preety) ° (otiii attibt nw fil) ; ‘iif '? \ ifiiil 
| Ste A liad ws f deeds Marel 
: ’ ‘ ' ’ P ’ ; es ; : 4 ‘ . « 
Hy, PXEDIT 1}. lontere i iii ] i aa ih atl Ppt atin ri ae’tcty ‘ iif i 
hn B. Manchester, ‘county clerk, by H. T. Levitt, d 
7 ; 7 . . * ‘ ’ | | - 
SLI1, Rated B Jolin 1}. Manchester, Cul ‘| rin. PS a‘ , I » f c} 
! 


. sat 54, (> f 


nity Received thits Stl) day of Marelh. ISS] 
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recorded in book 34 of deeds, at page 478.. John R. Manchester, 
county clerk, Douglas county, Nebraska. | 


extimit “A.” 


Know all men by these presents that whereas, at the November 
A. DP. IS77. adjourned term of the United States circuit court within 
and for the district of Nebraska, on the Jdth day of Mareh, A. D. 
ISTS, Jolin f. Redick, plaintiff, recovered a judgment against George 
W. brost, defendant, ‘OF the sum of twenty-three hundred and 
( lolity ( rer tyt doll i's anid elghity- live cchts and COs of sult : and 

Whereas by virtue of an order of sale issued by order of said court 
and under the seal Live reol, bearing leit e thie first dav of July, ‘A. 1). 
IS7TS. and direeted to the United States marshal for the district of 
Nebraska, commanding him to cause to be sold the property attached 

in said action of George W. Trost, defendant, to wit, lots three 
1GS (3) and four (4), in block fifty-two, eitv of Omaha, Douglas 
county, Nebraska, to satisiy the said John I. Rediek, plaintiff, 
ne judenms nt and costs as aforesaid, Lou ther’ with interest on sid 
raetordaicdail trom the | Ith day of Magch, A. |). SiS, and all ACCTUING 


Whereas the said marshal as aforesaid, under and by virtue of 
ent order of sale. did on the 24 th dav of August, A ei) ISS, at the 
north door of the United States court-house, in the citv of Omaha, 
Douglas in sand district of Nebraska (that bei: 


' 
| . | : . :' — ost t OO ee 
Where the last term of the sa cd { vs tdi Sibmaliaia ache eourt Was treld. 


~ 
~_ 


having livst os Unimoned [Wwe (lis bites <ted freelo! l yp ae sidents ()] 

ul distriet. and having administered to them an oath imp artially 
lo Lipepraiss tha suid let hlants bra te restan said lands ay ned Lohements, 
canna thas Sad marshal, Laure ther with ~atd frecholders, Ih; iIvViheYg renened 
an appratisement in writing of said) lands and tenements, and hav- 
ine first given due and legal notiee of the time and place of said 
sale, for not tess than thirty davs prior thereto, Inthe Omaha Bee, a 
newspaper printed in-and in general erreulation in said district of 
Ni ber; whee ‘ did ={ 1] thie =i ladies and tehements al public cll tion 
to Jolin LT. Redick tor the sum of three hundred and fifty dollars. he 


wing the highest bidder there lor, and said last-mentioned sum be- 
Lip h Hol less than two-thirds ot t le ct}? praise d value thereof, Which 
Sule Was aftern rds, 3 al the January term of said United States -crr- 
reg court, A. 1) holden at the CIty of Lineoln, on the 7th dav 

January, A. D. IS oh examined and confirmed by the said court, 

the said William Daily, United States marshal for the distriet 
(| Ni braska, ord red Ly\ thi Sid COUTL TO Make il deed ot thre satel 
lands and tenements to the said John L. Redick: 

Now, therefore, Lthesaid Wi ian T Daily, Cnited States marshal for 
the district of Nebraska, as at oresatd, in consideration of the premises 
and by virtue of the powers rested in me by law, do hereby give, 
grant, aid convey to the said John T. Redick, his heirs and assigns, 

all the estate, malt, title, and interest in pate to the lands and 
169 tenements sold as aforesaid of which the said George W. 
Prost, defendant, was seized and possessed on the 30th day of 
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July, A. D. 1877, or at ar V time thereafter, to wit, lots three (3) and 
four (4), in block fifty-two (52), city of Omaha, Douglas county, Ne- 
braska, with all the appurtenances thereto belonging; to have and 
to hold the same to the said John I. Redick, his heirs and assigns, 
and their use and behoof, forever. 


‘ In testimony whereof IT have, as such marshal, hereunto set my 
hand this fitth day of kKebruary, A. D. IS7%. 
WILLIAM DAILY, 
Marshal of the Unite Nlates for the District of Ne hraska. 
Signed, sealed, and delivered in presence of— 
ELLIS L. BIERBOWER 

The « rasure of the second line and two words in third line of this 
preigre Ol this deed Wiis mic Ly Kore s oning ane acknowledging the 
deed 
STATE AND District or NEBRASKA, 

Qn this fifth dav of February, A. D. 1S7o, before me, Watson B 
Smith, clerk of the U.S. circuit court, district of Nebraska, person- 
ally appemred Wiillism Daily, marshal of the United States for said 
district of Nebraska, to me well known to be the identical person 
de scribed 1} nied who ‘ Kreeuted thy morevorng struments of convey- 
LTICe, ania who acknowledeed sald lnstrument to he lis voluntary 
act and deed as said marshal, for the uses and purposes therein men- 
tioned, 

In testimony whereof IT have hereunto set ney hand and aflixed 
the seal oft said court this fifth d yor Februarv, A. D. 1S79 

[SEAL | : WATSON DB. SMUT, 
(‘hiyk United Mates ¢ 1 Cunrt, District of Nebraska. 

Upon the back of said deed appear endorsements In words and 
fivures following, to wit: Ex. A. Deed. William Daily, U.S. mar- 
shal. district of Nebraska. to Jolin |. Rediek. Entered in numerieal 
index of deeds April 50th, S79. John R. Manchester, county clerk. 
Received for record April 50th, IST at 11) o'clock p. m., and re- 
eorded in book 27 of deeds, at preagre be Ded John KR. Manchester, 
county clerk, Douglas county, Neb 
170 Counsel for complainant, John [T. Redick, and counsel for 

defendant, J. L. Webster, stipulate that the following Is sub- 
stantially a COPY cn] the qgecres rendered in the State court in the 
| case of George W. Frost vs. Thomas C. Durant and others: 


“That the plaintiff deposit with the clerk, within thirty davs after 

the rising of the court, the sum of 302.11, with interest from May 

3 ist. SOU. and upon his dein o said Thomas C. Durant was to 
‘ a 


+ 


convey the said property to said George W. Frost 


And defendant, George W. Fros-t, oilers to show that prior to the 
making of this deed by leedick Lo \I irtin SpItrv, ghd along about 


the month Oo] July, ISSO), that Jol} i | ledick COOTLL TTI heed suit In) 


pee Pe) 
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his own name as Packddatl 


° ® | | , tay 
aAvalhst Frost. elaimine iiiaf aba rigtil Cs] DOSSCSS! 


by virtue of tis purchase 
vs. Frost, pending 


suit for fore bie adetamel 


pon a pel hModk TTL CPror oi 


’ > fuy ] : ) ' , ’ ' ' ’ 
Obed JUdement 1 tile TUstice COUT is acdinitted to be eee 
| ? , ’ ’ ] 
( >} eCcled i? t>\ ‘ | | ij] Lit t P. Pry teraaterhad. 
i 
- . 
, a) | } i? 
In support of th swer to complainants bill, Mr.Webster offers 
| ; 
’ Po } . \ i ' 
mn evidence Wwe i t= 11h Case oO] Rediek vs frost, . eo, i. DD. mili’ 
‘ ; j ] iN '- _— ] ' 
' ‘ *) rt * 
“VTLLGLiLV 4 7 149] Carli iL file cide hie ‘ ary i+) IS77.and Live [vues e 
} : } 1 ' - 
ied wor o A rogo 
' ’ , ° } ] ° 
Coon pod =) tnects on the ground that the same are lmma- 
i 
’ } ; . ~ 
; ; es? ; ? '% ? ’ ; ¥ ' 
Lerhal, IPreievi triad TCO AGL thy ({llestlolis TVOtVved ili 
’ 
| ; ; } 17 ? +? 
Tired) Lia . tines { if j i Fe — €'Odt] | 
, j | ] " 
MLL a (LiivVil Wel biti (it 1 eVidehnce, and are respective 1] 
yor 1 Ticeur i) i [ 
. ‘2 . : \ ; 
ve XHIBIT A l. 
Affidavit jor Continuance, 


Jous i. REDICK. 


Vdornev tor the Geielaal 


delehdant is now at Crow 


aerent: that this suit was 


it il Liat Lhyaye (‘T) i 
wean Mice. 
aeCHCY, lo BLalbial, «ct 
; } 
COOLLA TILA COS Gites. SEIN 3 


ant yust ohn the eve ol his Ceparcure Prot Gim 


anil some time before thre 


‘1 


| 


to leave Oroatia for said : 


‘ 


. , . ’ 
ie " * i «y P | ; ene ’ . = 
Phiatsaid defendant. as athiant Was Informed by 


Oi SUTTOlIs poll biltni 13) this Case ublidier lis or 


SPITLEY. 


- 
— 
- 
~~ 
- 
— 
Ne 
- 
—~ 
~ 
— 
-_ 
~— 


; . 
| | 
O'S | ue 
, ’ 
’ i Rr, ? } 
ctihial ‘ear a a ee. bial The ‘- 
] | } 
; 
id cause Lbbait sitia 
' ‘~ | ' l ‘ 1 
1} Lea] ’ fant — bictil 
; 73? ’ ‘ ’ ' 
‘ iia ] i}?f ‘i if  o ‘ij 
| | 
tidbit lol iti ci hit ‘ , 
i 
i ‘ 


missioner of Indian athurs in order to reach said aeenev in time 


? . | . 
chter Upon his duties as such agent under his Instructions from sal 


« . 


" —e , ‘ P . é , 
(C ormtiissioner and as an ollicer of the Groverninent Libat Gelenaa 
a ’ } : ; 
Wiis UbabIC to I lath Ink CJmaha or to deter h s departure for s 
. } . , 
; ’ + ity ? 17?) : | » ' , ‘ | . - ; . . “— e m 
a“genev a suilicte me tor Uli preparing OF his answet here, 
] . . ; } ; j } . ’ . 
the taking OF Dis deposition, as he informed athant and as atha 


} 


i. : , ] vont 4 . ’ | » , » | 
believes. une thraat Feet ht. s the renson Vid\ phim CLeyIoO 


betore hires said cit PArcure 


‘ So + ] . ** ? yf , | } } . 
took HIS GeDPAPrLUure vial tht CX pected to te DICK 1 ¢ 
i i 


; . 
attend to his ease in this court, whieh is a furt 


. . ’ 
at position WiiS Dot lake 


] | : | 
tiie tO TaRKRe Lhe Sadille: Ul 


? | } " " . 
about the 13th dav of September last, and whit 


Lue 2S, in which ros 
Oct. unless my health is 


lahat Tecelved a te 


SVs: “~— Cahhnot be 


etter than it is now 


back In Q)rriculia 
My long travellin 


soe iE aire 


fr Al. VS. MARTIN SPELLS) 


ol thousand mit! 


iiles over the terrible roads, has 
y's | li] . — } a ated ? f . 
lia brought on mv old spinal complaint. whieh laid me up tor 
. ’ , 
four vears, and | can bring lavit from the best povsiclains 
Age : 
here Liith IL Would be ubhsat beds SITIVELV ai eros tor me to 
, |} 
. 7 ‘ 2 ‘+? es ; ’ 
ittempt to make a trip again to the States this autum I fully 
P| i + 
" , } . . } 
ntended to come buck. but find |: hot | believe testimonv must 
, } ‘ } 
be taken at Bozeman or Tlelena | ean take testimony here. but 
} ; ‘ 
not im my own case [hie poubodn -Ihess In these times Is so press- 
' , , a 
ier Ih Cohsequence ol bred i ae es that cannot icave tlie 
, + _ '% ¢ ] ‘ « ‘ , ‘ " | 1] | 
= \ an 1} | j Lidiye CoP bbe ¥& f it tci'f\ i if 1} ACTIVA. rive ‘ tEictt lt} 
} } } ‘. 64 = , } ] opal , 
' } " ‘ be) ‘ : } i : 4 , ’ ‘ ‘ ' ’ 
i cide I} (Tigilis ‘ii ij if Wii bheviel that ,it < Lidii int it'cis Live .} il ot 
Sept.. and pre rhiaipes lore Yr. to alistribul 


miles to Bozeman, over a 


road than vou ever dreamed of, 
with safety ride that d 


‘ . , ee ] ; " 3 
lie that distanee ahd baACK tO MV WOrkK 
\ } ie] ' a ‘ | : eel 1 ; } ' ] nila . “yvY ] ] | , | 
\ ' rhiave Pebpris a. retillis ‘) ford ‘Fy t if So. i DourTders ‘ane PPCHTEeS ELITE 
; re ' | t| tf 4 , i | aonke 79 
rt] Cs 1O GPive throug, tial Would ihe a Well Tall SICK 
. , } ’ ’ 
\ {I i] ? ~ ~*~ Tiisail le felt a ties] Te) ‘ ih f sept ile riirtiyve r StCps towards 
, . ' , , ~- ° 
vetting the testimony of said Frost ad adid, on Sep loth, write said 
} : af | , 
frost in relation thereto, urging the! ssitv of having his testimony, 
- 
, , , » , 
I Salad. amMonye other thllivs lL «do nowever, waht vou to do thus . 
+ fe } 1% > \ a¥ t 1} / ; ’ ’ ‘ } , } Ww" | . vaonr 
(oll GPTICh Vou Can ap Gt Ler Aaae i iit Wier Ciot Viiere ‘ i] 
‘ i " melts ; | '% = ‘ ’ *. 3 , P »* : “yi 7 
et’p hrs i ii Cctil yt Lct Af ll. jet Pil ' ‘Fy ' ' rie ' it ‘ riilhl chimt) sift 
’ ' ? ’ ) ! ter) : Pig yell ~ | ’ | be) “ ' ti . fi 
Lf Mm SOC Olle O Tan GCP weeeria Coll -<crve tiie TOLiICs 
j 
} i ; : } > : 
ttied TAKE active SLE pes aiso asked hin to send me statement of 
i 
‘ » Sg: 
facts and certificate of lis plvsieal condition On October 26th I 
received a telegram as lollows 
: ’ y+? — P ; yal ~~ 
Crow AGEncy, Mownt., 15, 77 Ou ata, Get. 26th—10.50 a. m 
’ 7 
| - 7 - Wiebstes 
‘+ ] ] ] ‘ ’ - ; ‘ i I 4 | ? ' ' t ry within 1]} lr 
a‘ CTS GCiiVed . ‘ Liiil@ Pitct IN ‘ a ; ’ , ij . eiabitsa Pili ret 
. 9 ‘ he \ . . ¢* 
. ‘ ’ ° " 4 ’ ’ ? 7 ‘ ° 
ilies rave Written Gs ore \\ | - u\ Pikikli to ireritila ( ity, 
J . 
~) 
MIont Cet t) 


| ] ’ ’ > sf ry | arit " '} 
j sSi\s i bil Sci ‘ i > _ i PERL ter iihi Wii oat itl | ils 
) ‘ : , ty j ; | -_ 9 ‘ ~— 
cause, and that 1t Cannot be it the testimony of said 
‘ . * . 
* , . . 
| par f rrpsal said | royst \\ pti i - . f ii i prperse 1)? (>! ry depo- 
Bah! - »* ’ » thy ? ; Baa re I , > ’ . + | 1 } | . } 
i a, ele | pil, rt he cLELLGLILt a bEbatei ‘ ‘ Lae ‘ Vos Lit i'l Lie ('] | it’ 
} ll. ] , | ' - ‘ : 7 i" . | 
decree as Thallv rendered i? alistrict court oOo} JoOuLLaS 
, 7 . , } 
‘ f ? ’ ’ ? 7 ; ‘ | ’ 7 . 
county, seh out in the pet moan this aetion, said Frost shor li] have 
7 i 
) ' s ~— . 
° +e ‘ i}? : 
ari Ve r} ‘| byeotyel ( mietitlohed 1d] Liye | j 7 4 cyt ee 4] ne Interest, 
, . + : . 
‘ ] +e ] sf * - » Tf ’ ? i¢ ‘ | ; 1? aat ’ | ay i! if t% iy at ~~) le] ip rt 
\ ; biil tial! (‘iivs <i . i the] ‘ j i i i] itl ri ili (tl? . 
. . , es - ’ ’ | ‘ ] ‘ [2 1) 2 
iy order to preserve fils rights ubder sald deere Liat Sate LedICck, 
7 } . : , ] 
7. . . i ; ot ; bas ‘ ga vel _ | P 
is rosts attornev in that action, yisedd tiim that a bon “Stich as 
i cn iin oe lt] 
: +» '% ’ ‘ ‘ 
ri Ved) '} (‘sis Pea ae if) iif ipire iif maT Wiis itil | peut Wiis 
. + . + . 
° ‘ i : i . p » 
ecessary >: that said money need e paid till oO davs after the 
7 ’ " 
1 ? ; ] +] ‘ ‘ € 1 1] erry 
Lime biowed ;()] titi App ii i ' Sire i> at ctil LIThiCs reve \ to 
; } ] '? | } if ’ ' ‘ ped ery ’ |? } : ore . 
rive tin Loony i required, rit . pat ' ee a «8 Ae. foi at sit . if ive 
. ' . } 4 ’ } : " 
ri | ' PTGTI) i ate Lti¢i ob) (pr rye (yt I = rier — TP} P 
qetyiy ' TS. | Pe. Lill cb pr PrOcdl i Piuta «hi ‘ ‘ 2 Pe i : 5 i PLeea ia i | 
. . ’ , , : 
+ | . ae 6 ¢ ’ + » ’ rou ca Pre 
said deere fost tris titie to the hb CTtVv then hk Controversy, and 
| } ‘? . ‘y ' y° 7 | | ¢] 
his right under the decree to recelve a aeed tli 
a ‘ 


retor: that he Was at 
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all times ready to pay said $302.71 and interest, but did not pay it 
in time LO Sive his rights under said decree, because of the sald’ 
advice of this plaintifl; that Redick refused to loan him said sum 
only on condition that he would execute to him, Redick, a mortgage 
on said property for 83,500; that he, Frost, refused to refuse said 
sum on such terms. 

That he has never received from any one amy deed or title of any 
kind to property, nor las — one for him oor for lis-use, but that the 
title LO sill ged is still in Durant, and he, l’rost, lost all lis 
right to a deed to the same through thre neelwence of said Redick ; 
that Redick wa: ra her negligent, careless, and unfaithful in the 
conduet of sald SUIL To] rr nya nevleecting Lo claim, ils against the 
said Credit Mobilier, a det't therern, » Un sum of So00, charged Lo 
lrost by the Credit Mobilicr, for certain material furnished to Frost 
by it, but afterwards used by it for other purposes and not eredited 
to Frost,as should lave been done; that he frequently called 
Redick’s atiention to this clain aria ureeq him fo set it Out in) the 
petition, but) Redick wholly failed to do it, though he promised 
that he would, and that thereby he, Hr rost, was deprived of his rights 

in that regard against said defendant in that sult. 
17-4 That said Redick also riled In) his duty to said Irost in 
that hie far d LO caal the petition thie relth So as to claim for 
sald Frost the sum of 382,000 annually for the care of guests of 


‘ 
H 
| 
i 


defendants in that suit. neg of S2.000 for the whole sum: that 
Redick frequently me hit ' vould attend to it. ana nace he had 


done so, when, In faci, lie merely Inserted the words “ per annum 

In pencil after thie petition os ul been verified and tiled, so tl in l’rost 

was deprived of his ris se against the defendants in that suit in a 
l; he: ea: agreed to pay sald Rediek said 


large sum of mone oe 
sum of 82,5000 for his services in that suit only on condition that 
he, Redick, should SCCUT tor him il rood anid } — title to the 
property then in scteoreaaet Psy, but that li wholly failed to secure such 
title or any title, and that bY reasol | 


y ae ] || 
, » a , veer a . ’ + | 
of Rediek’s carelessness, unskill- 


"ool ] ; faa t ] , : - 
fulness, negligence, and unfaithtulness he lost all lis right to a title 
| 


to =ald pro erty. and said Sulit Wholly filed 133 anh bye bie fit lo him. 
' °° " " 1 o * , ’ 

ssid |e rost : ld Mmevhnadahnhtl has no other Wwitihess bv whom he Cull 
prove the above facts. Affiant means by tlie foregoing affidavit 
that said Frost informed afliant and atliant believes that said Fr 
chia Sill rost miormed ch bbicttil ch iit ‘ Hil int sft ileves List “ill rost 
Mi aera . ] } , ee ; 

will swear to all the foregoing facts. 


 L. WEBSTER. 


Subseribed in my presence and sworn to before me this 15th day 
November, A. D. 1877. i 
WATSON B. SMITH. Clerk 


On the baek of said aflidavit appear endorsements In words and 
firures following, to wit: No. S7, D. U.S. cireuit court. district of 
Nebraska. John |. Redick vs. George W. Frost. Attidavit for con- 
tinuanee. liled Noy. Le, ISG 4. Watsen 5. Smith, clerk. Webster 
and Gaylord, atty’s for defendant. 
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exninir BI 


Bozeman, M. T., Feb. oth, 1S7S. 


IIon. J. Fi Webster. 


DEAR SIR: Yours received I have been absent from home ten 
davs and had ny mail held at Bozeman. [ shall have 

lj) to gotothe agency, which will take at least four days, and 
should storms come it will take twice that time, as the snow 

fills the mountain ranges so that it is Impossible to travel at all 
lt will take three or four days to tike | 
nowry has other business, so that he cannot take the time at onee 


he deposition. as the 


to take It. It then requires at least 17 days for a letter to go from 
*% . ‘ } e 4: 2 
the agency hy Prveadd. lt mine vo hh tess time, at any time, It Is be- 


CAUSE they are sent by carrier. At this time of the vear the mat 
is liable to be detained a week, both between Bozeman and the 
ageney and between Bozeman and the railroad. This is of com- 
mon occurrence In Feb. and March inthis mountain region.  Ilad 
[| been at home IT could, with the fine weather that we have had, got 
the pipers tt) vou Wn SCULSOT), Lent now thr) CLOUD 
affidavit. We have had a snow storm to-day on the range. but ] 
don't know how mueh has fallen. Hf vou find that vou cannot 
make the aflidavit do, telegraph me and T will send a carrier 
but then, unless there is along term, I fear it will not reach you ; 
Will attend to Itner and send Lim the monev: will write when | 
get home. You say nothing about thi Hanscom ease. 
Yours truly, G. W. FROST 


Exuipir “C 
In United States Circuit Court. District of Nebraska 
Jous I. Repick vs. Georce W. Frost ef al. 


John L. Webster, being first daly sworn, deposes and says that he 


, . ’ a } ‘ St ! = as . 
Is OC of the. atturnevs lor thi (| miants mn the Above entitled 
. . ’ ’ —_— , . 
eause: that immediately after the order of this court. at its last 
? . : ‘ ‘ } ae ni ; : 
revular lerin, ordering thiis itis im Stale CoOPTUL TLS | to Llils 


} 


q* 
. : . ? . ‘ . | } ’ 
adjourned term, this athant did write a letter to the defendant, 
Creorg W. I rost. at (row agency, \] ratedria. wher mcrenadant tem- 


porarily resided, informing him of the said order of the 
176 court and requesting that he, sa | frost, do at once forward 


the afliant the name of some. person before whom his deposi- 


, , . | ? ‘ — 

tion could be taken, naming the time and place; that In due 
. : . , i ’ , iad : ‘ 

course of matt, and about the — dav of Januarv, 1878S, this athant 


received abahnswer to sald letter ane rroin snd I: rost, GIVIng thie 
name of an ofticer before whom his deposition could be taken 
threat thereupon athant « ised 1 ct » be sel Upon s 7 pladn- 
tiff that he would take thre deposition of said Frost on the Sth day 


. ‘ — ’ ? ; 
of February, IS7S. at Crow agency, Montana, and enclosed the 
° . ; tla e . ® . ™ . _ . . si 
original of said notice to said ros v mail; that In response to 


such notice this affiant has Just received by mall from Bozeman, 


iis GEORGE W. FROST ET AL. Vs. MARTIN SPITLEY. 


Montana, the attached letter and aflidavit, which affient asks may 
be considered as part of this application for continuance. 

Afliant says that all due Speed has been made in this matter as 
Wiis possible, owlhe la | he real lenet I of t | he Mec “SAY for bagi! 
matter to go to and from Crow agency and Omaha, Atlant further 
saith that said deposition will, “as he beheves, reach Omaha on tyra 
for the trial of this case at the next regular term, and that atflant 
suvs that he cannot Lr'\ said cause with justice to the defendant 
without his t stimony. Afliant further refers to the former atlidavit 
of litmiself, on tite in this cause, as to Whicut sald Frost will testify: to 
and oas to the material of such testimony, and asks that saidatlidavit 
| yication for continuance. 


INO. L. WEBSTER 


: : ; 
bye considers cd its i peur Ol tliis il] 


Sworn to before rs ina subseribed in my presence this 21st day of 
lhebruary, ES7S. 


WATSON B. SMITH, Clerl 


[Spon the back of said affiday 
and figures following, to wit: NooS7,D. U.S. etreuit conrt, district 
of Nebraska. John ft. Redick vs. Geo. We Frost. Atlidavit for con- 


tintianee, iled Feb’y 21. 1848. Watson B Smith. clerk Jno. # 


Webster and Ralph E. Gaylord 


! ee . 
itbappear the endorsements i Words 
+ 


a ; oo arr ) 

ye Ggrorcacke W. Frosr.a witness on behalf of defendant. berne 
P } } : i : S Seas r ’ ae , ‘ . ea 

firstduly sworn, was examined inchief by Mr Wenpsrer, and 

: ka 

deposes and says as follows: 

_? »} . — 
Int. 1. Please state your name, ave, residence, and occupation 


Ans. Crcorge W. Frost: age, tiftv-six: reside in Omaha: Lb have 
. } ’ ‘ 
none pust now : editor and eorr spond 1) 
‘> “ae a a ror eae 
Int. 2. Are vou the respondent ln this suit ? 
Ans lam ‘ 
*) . ee ] e . -' ] . 7 . . 
Int. >. Mr. Frost, do vou know the lot in eontrovers\ 
Ans. | do 
’ ’ } 
Int. 4. How lone have you been oceupving these lots as your 
home”? 
} 1 ee ’ ’ Py 
Ans. Sinee about the loth dav of Ocetobs r, TS6OG 


lait o> Are vou sn min of famals 


} 
‘ 
( Papa dead yt) LO Line nswer on thr wroube that thie SSL 
f } 
Is. htnaterial (overruled. keoptlons taken 
} ] } 
lint t) Lona of Wilon | 5s Vol! tm TiV Const: 
ae Ries ree ae ee om. 4] 

(ebpected id) ur \lr. Rtedick. on Oct OF miter Spti is 
‘ ; ’ ; . } ; ,* " , 

' , : et. , j : Perr }- } lint ] 
brtiateriad, the same vwavinge been before admcdleated. (Overruled 

, 


." P *% , re . 
Ree PLlOis CAC 


‘ ] ’ ?.. > 
Ans. My family at present consists of mnvself, my wife, and her 


Are they now living with you upon this property ? 
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To Which complainant makes same objection as before. Over- 
ruled. exceptions taken 

Ans. They are. 

Int. 8S. Of whom did vour family consist at the time of the ecom- 
menecement of this suit ? 


To which complainant objects, for the reason that the same has 
been adjudicated in the ease of Redick vs. Frost in June, 1877. 
Overruled. Exceptions taken. 
l7s Ans. The same. 

Int. 9. You may state, Mr. Frost, if, since June, IS77, you 
have been absent during any part ob tial time 


? 


ini — <— es : 
lo which compmaimMant makes same objection as betore ()ver- 
ruled. Exceptions taken. 


two or three months at a | time; | have never been absent exe prt 


One Vear ania il halt as Lridian cere nil 
Int. 10. When did Vou leave for Montana and that agency ¢ 


Lns. Lhave been fre quently absent on visiting excursions, perhaps 


+ 


Ans think the first of July ar iit least davs of June. IS¢ ¢ 
[nt ue lor Whiat purpose did you then roo Montana 
I I : 


To whieh complainant makes same olbiection- as before. Over- 
ruled, exceptions taken. 


. » ¥ ‘ , , . . 

Ans. lor thie PUPPOse Of boiding an Pndian avenevy—C row lrelian 
avrehncey. 

—_ 


Int. 12. Did vou reeeive that appointment as agent prior to vour 
leaving tor \Nlontana ? 


_ } . } as : ; | ’ . . 
Do Whiiel complainant MMinCs Siulil OopIrmeclion Aas helore ()ver- 
. , . : 

ruiedt, Iexeeptions LunKCT 


Ans. I did. 
Int. 15. When vou left Omaha for Montana did vou ¢o for any 


4] . ‘ eaatat . '% ’ ete) Bae. sve 
Ove Pub pose CACC POUR OUICIial GUL 


| » WHICH compladhant makes same OWFECLIoOnN iis before (dy l- 


cot 2 A) Oh time of such departure from Omatia. on sueh 


e i H . ’ . . " ‘ ‘4 . oa 

th, ».8% ; ' i ~ \ ! r,t??? b ~ ~ | ~ ' « 

Ceiiichbali | PP 11ICSs, Wiibikt yal ,tPial Bae ? ' <i (? Vou! rt belehce 
. . 


i 
+ . , > ’ , 
; i bias . , , as . ‘ nee ee ‘ 4 
(>) eelTed Ti) ih CORMDLALLILLT ‘- 1] ’ iid] ii. Prieur yy q*dhi thi, “re 
. 
| ’ ’ } ; 4 | ‘ , , " e 
‘ ‘es p t, ; re! ’ . hy ‘yr? | Ts ’ 
having been adjudicated bY this court Overruled exceptions 
, , 
beh AA j 
" , | , + , 

\) ~ NI ges bene Wos () j } | had ) pretend) 7. of 
bre) . ' . " ; | ’ ] ' ‘ }? ti | } 
i f a Fi i Reng LET pu ' ct ‘ Pe i ') a7 ibtil (*tbtile- 

| ] } + j 
a il Cul ¢ lTise¢l l Th a Lrpiat ‘we iivit 
, 
‘ ; ‘ in ‘ 
Lnd here complainant objcets to witness stating wh le Sale 
: o 
. | ’ y) * & 

Or clo ()] Wrisil COpSUMaALION bye bi rei Ve nu Witti bei \\ Cis Ge 


preachers about What to do 


ene Re A 
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Int. 15. How long did you remain away from the premises on 
these oflicial duties ? 


ra’ 5 . ] : . ’ . , 7 
lo which complainant makes same obyection as before. ()ver- 
ruled. Jexceptions taken. 


Ans. Perhaps eighteen or nineteen months, [ left there about 
the middle of Deeember. dT must have got home some time about 


‘ ct 
Ans. 1S7o) 
Int. 17. Twill ask you whether or nosuch return was immediately 
Obreected ws D nant same as before. ()verrniled. exceptions 
taken 


with the mtention of rematin- 


i i i i 
, 
Wyyey Utah |} duties were tiled 
, ‘ , oe 4 er e.. m - \| : ‘ the 
lL) Is Vint (tle \ f ; Ceee, i LEVIN. White i] ontana, ils Lo | if 
| ] | i ! 
(st; mhine vour residenee there 
ra’ ! ! } } 
fo which compiinant makes same objection as before. Over- 
} 
riled | KR COP otis Ta 1} 
i 
’ ’ , la > rm e 
Ans. Nothiat | refused to vote or do anything towards making 


; ! 4 
one J.C. Ratnstord, in the Territory of Mentana. in which oeeurs 
j ; : } } ood } 
Liils ~t']] rhe i it «t ¢ ruiblli COPLIILISS iT) iss he] i>\ t hye LihOoresait 
court was directed to tim | fils Present residenee, Crow 
ist) -* Miontay Perritory. wl , °., , te 
‘ ‘ 7% PLedtiat gy (oy\ Wile ke if Is CIT) pi Vet] tS { . 
, x . . Ld 
i f ; ; " ; \ ‘ 
‘ |: €32. bit jt] 1 | ( row“ | eb detiis {i Mon LTbel You Pei \ 
? 2) 
Shae What Oll KRTPOW fo Whiothh tiie Word residence was used and 
) ' . 4 sf , ; } i , 4 
‘ big \ it ‘ {is ye peared eiacta ais 7 . i 
J 
| ] : | hav , 
Mrectled tObDV ColMpialnant ior the same reasons above Given, and, 
y1) } Piga? { f ‘ t ' tit +] 11 2) “7 | ) al . | 
iii ‘ $ i hme ae it “ae. eka it? ‘e i i i\ i iit Wiikie a 6€ titi llictW( p130) 


lidavit. Over- 


. | 
HN Nporary respaen er SIMVp AS 
, , , ‘ " 
niv ol iki Pesta [the © row nvene\ 
1) ¢ i) j  s } Beran: ’ t } i , +} if 3} ! 
| | { i Mil ; CCTPL TOOL) LOOP GLTPOLIICR Gilleiiiy Ll ritpen eed 
I eVidence toe - IWportine tO bave been made bv you by 


(" jis 
i tid titil { 4 ii 
+ oe ! ul ) | 
i ’ } 
iiils week c*t ropa : ris Declie (TLLE\ = \ mrp. cheposcs pile 
4] + ' ow Ot . . a . ’ ] . . ; y\? t +} 
~ ; ~ } ’ ) . ; ‘ 
‘ » we ' ‘ aca ‘ od a ons VOears aba =“ TOW al Festal i cil Lit 


} | * ; 
. . i . , ; a | . 
(it i CvaLild ' [46 @ i i iil maivil 
j . | ] 
\ , ; ‘ 
{? ‘| { . ’ i i bliciin = ij sil Tile Cotale it) i> it? the Dre. 
coud ) on. Overruled. Exceptions taken 
; 
\) 1 ] ’ s , ‘ 7 ‘ 
ns. Tt was placed there simply as a form used in making up 
i =, 
is " * 5 1 73) 7 4 " " " ; 
QaAVICS Th that Cowl nite MANV tliat were made Justi 1} 


——— el 
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that way to show my official residence for 
dence was In Omaha. 


MARTIN 


SPITLEY. 121 


the time being. My resi- 


Int. 21. When you took your departure from Omaha for Mon- 


tana, What was your purpose as to returni 


To which question complainant ol 
question having been before adjudicat | 
lexceptions taken. 


! »? 
piece *is 


Ans, My PUPpPOse Wiis to return 


S] of the Ve if if could leave Or, 


ne to Omaha ”’ 
Immaterial, the same 
by the court. Overruled. 


cts 


October. or ul the end 
| could not leave, my 


family was to return and OCCUbV Uli pore rise s 


Int. 22. Why did you not return in Octol 


; 


‘To which the complainant Inakes thy 
and, further, as immaterial. Overruled. 
Ans. kor thi 
been appointed, and [ staid to settle up | 
thran 


reason that | Wis 


’ 


one or two months longer 


appornted declined, and it took some tim 


appointed and gol there. 

[iit. Ze. lor What Purpose ana how 
you? 

Objected to as immaterial. and for 
heen by hore aan 


Silthie question has 


ruled, lox ptions taken 

Ans. They went with me’ tor two reas 
daughter: secondly, the missionary so 
celved the nomination, requested that 
with him as temporary residents at t! 
would have remained here. 

Int. 24. How did vou le: thre yet 
parture from Omaha on this official busi 


ive’ 


To which complainant makes SiLtiie obi 


| le ft all my household furn Plane 


chp pp vca rs 


Ans 
thre family left all their Wearlhg 
there xcept the plain =| possioie ay sis 


fied that a 
he business, which kept me 


Ciill 


welty, through 
i‘ <i: ' ric’ \ 


i 
Poe PLY here 
. 


7 > 
’ . 
7 ] 


“Line obiee Ol 2s before, 


exceptions taken. 

new agent had 
that was 
before another agent was 


‘Tal (One acvent 


uur family to go with 
urther reason that the 
court. CUOver- 


ns—tirst. the health of my 
| 

whom | 

. mans family should go 
otherwise they 


re- 


upon your de- 


tion 4 by fore 

taking but a few things: 
Nothing is required up 

cd Te inploved ri hephew, 

lim the 


(reoree i’ Deriis, to take charge cnt Tine prrenpn ru , vIVing 
use of thr properts for takin Cull | Without aus paavinent of 
rent whatever. 
Int. 25. Where was vour household furniture left? 
1S2 To which question complainant makes the same objection. 


as before. Overruled 


some oo: tin tl 


In tay house ; 
%. Tlow about vour ecarpets—we1 
awa 4 

To which complainant make- “iLTiit 
and CACE ptions its by lore, 

Ans. All except one—thiat 


-perm 


= 4°7 


IKxeeption 


~ taken 
thy \ | iken up and stored 


‘ ‘ , 7. ‘ " . 
ion as before. Ruling 


cause Mr. Bemis pre- 
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ferred to put down one of his owu—were left down on the tloor just 
as we used them. 
Int. 27. Llow about the furniture ? 


To which question complainant makes same objection as_ before. 
Ruling and exceptions as betore. 


Ans. All left in the house. 

Int. 2S. State whether, in the OCCU PANEY of the house doy Bemis, 
he occupied it and used the furniture like you would have used it 
had you been ‘ul home 
To Which complainant makes Sale objection ils Ly fore. vuline 
ane exception as betore. 


Ans. Yes, Sir. 
Int. 20. We arin apparel —wias that left in the louse? 


To Whitch complainant makes ria objection ‘is by fore. Ruling 
cLlldd CACC pions ils ly repre 
Ans. Yes, sir; think we left one clothes-press shut up with the 


majority of the wearing apparel in if 
. a + i 
Int. oO. | pom your return to Omaha, did you immediately roy THILO 


POsscssloll (>| he porary rty ’ 
i . 


rar : . , % “oat Pertay 
lo Wilich COTA HALaAn Hines Same obpection iis ay lore Rul cy 


| 
and exceptions same as betor 


Ans. Immediately commenced purchasing supplies, and Bemis 
remained with me until he went away: 
[Soy Int. 51. Tlave vou and the family been oceupying thi 
property ever since 


a | os 
lo whieh question COMM PLATE Makes the “nie Objection as be- 
fore. Ruling and exceptions as betore. 
Ans. Yes, sir; ever since, 


Cross-examination by Mr. Repick 


Liat. ya What rpsved vou leave \Mlonutana when Vou dial’ 
Ans. | lett beeause | was through. 

Int. 33. How through ? 

Ans. My work was completed. 

lit. J+. Dial Vou teave on your OW] neeord ’ 

Ans. Of course | did ? 
Int. oo. Did not the Government relieve you as Indian agent ? 
Ans. Yes, sir. 

Int. 56. Did vou not protest against leaving ? 

Ans. Yes, sir, | did: beeause [| was being removed bv thieves. 
and [went to Washington and, I think, proved | was right. 

Int. 07. Didn't you protest against being removed ? 

Ans. Yes. 

Int. OS. Tlow long have you been out there ” 

Ans. I think about eighteen months. 

Int. of. Plow lone did vou hold it before vou were relieved ” 
Ans. About a vear and one-half. 


AE a A RA ORES 
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fit. 4 Did you protest against it then ? 
Ans. Vaid not at last [ wanted to get away. 
lit. lt aint il fact. the Nn. that you protest tod against bel Ine re- 


heved a Rn} 
Ans. No, sir; I wanted to get away. 
Int. +2. When did vou COTTE |) rot sting” 
Ans. As soon as they commenced their attacks on me. 
fit. 43. When did you quit? 
IS4 Ans. About Aucust. 
Int. 44. What vear ? 
Ans. The fall I left there—1S7S; I think it was in August my last 
protest Wis made. 
Int. 45. When did the agent that succeeded vou take vour place? 
Ans. l cant remember: think about the Lith : SOTne time 1) 
1) ce mabe - | don't remember the dd: iV 
Int. 46. When you went vou took xour family with you? 
Lns. 7 did. | 


Int i. Then Vou say vou have had oceasion Lo make il crood 


Phbeadh\ atlidavits before, and they were all like thi 
Ans. I didn't sav they were my aflidavits. [took aflidavits of 
othr I’ people | me il printed form Td) COPY. | had il rood many 


iffidavits to make, and I had to get up a printed form 
Int. dS. Was this form printed’ 
Ans. No, sir: it is written. 
Iiit i) So it Is what vou call il \Iont ah athidavit 
Ans. I can’t tell whether it is one or no 
Int. ov How 1 much were your houseliold goods worth that you 


Cs, er 


went off and left? 
Ans. I cant tell. 
Int. ol One hundred dollars * 
(ns. Yes, sir. 
Int. o2. Two hundred dollars” 
Ans. Yes =1r. 
[iit 4 Three hundred dollars? 

y 


[rit de) A thousand dollars y 

Ans. I ean't tell without referring to my book 

Int. 56. What do you want to refer to your books for’ 
Ans. To find out what they are worth. 

So Int. 57. Where did vou buy them ? 

Ans. Ditterent IE 1ces—all over the eo iIntry. 

Int. oS. You bor rohit thi m ? 

Ans. Some | bought and some nly wit bought. 

Int. 5%. You paid for them 

Ans. She paris for the ‘Th. 

Int. 60. All of them? 

Ans. Most of them. 

Int. 61. All those in the house now—did she pay for them ’ 

Ans. | can’t answer. 

Int. 62. Can you name one thing she paid for? 


Ans. Yes, sll 
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Int. 65. Name one. 

Ans. ‘The piano; sets of furniture. 

lit. 64. That is in the house now ? 

Ans. Yes, sir. 

Int. 65. What did you pay for; can you name anything you paid 
for? 

Ans. | paid for a great many things. 

Int. 66. Can you name one thing ? 

Objected to as wholly immaterial. Overruled. Exceptions taken. 


Ans. I don't know. 

rit. Od. Dial VO le ive any horse ~ here ? 

Ans. | sold them before | let 

Int. 6S. Did you leave a carriage iere ? 

Ans. Yes, sir. 

Int. 69. Did she purchase that 

Ans. Yes, sir. 

iat. 70. Who did she purchase it of ’ 

Ans. I don't know the names of the partie ~ 
IS6 one #1, [ic] she purchase if hers f or did vou purchase “i 
Ans. She ordered me to purehas it for her. 

[nt. 12. Who actually paid the Money Lo thi series tliat Wiis at’ 
tually paid for it? 

Ans. Ile drew on it here 

Int. 75. On whom”? 

Ans. On me. 

last. 74. You paid the draft ? 

Ans. Yes, sir. 

Int. 75. You won't swear that von left six hundred dotlars’ worth 
of property when you lett here ? 

Ans. [ think more than that. IT could not swear as to the value 
of the property. T think if T was to swear its cost it would be over 
fifteen hundred dollars. 

Int. 76. You used it over cight vears* 

Ans. Yes, sir. 

Int. 77. Wasn't it worn out? 

Ans. No, sir; nothing in my house is worn out to-day. 

Int. 7S. Tlave ever paid any taxes on these lots? 


\Lr. WEBSTER | object to this testimony as being improper cross- 
examination, as I hh, . : 
dence ; secondiy, there are no questions between the complainant 
Spitly and the respondent [Frost as to the taxes upon this property. 
Overruled. exceptions take I. 


Ans. Yes, sir. 

Int. 79. For what vear? 

Ans. | was notitied—I don't know—I was notified that taxes 
were due on that property and that it had been sold. IT went to 
Byron Reed to redeem the property and have it right, and then de- 
posited 8500, and Mr. Redick advised me not to pay it. The amount 
was 50 dollars, I think. 


examined the witness simply as to his resi- 


- 
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LS7 Int. SO. With whom did vou deposit five hundred dollars ? 
Ans. My money Was deposit d 1 the lirst National Dank. 

Int. 81. You say vou «i posited the money in the First National? 

Ans. I had the money deposited for the purpose of paying these 
LAXCS, 

Int. S2. In your hame? 

Ans. Yes, sir; [sold some land for the purpose of getting the 
Money. 

Int. 85. Did vou say you left the money with Byron Reed ? 

Ans. I can't tell: | don’t remember: it must have been: | don’t 
remem ber: 1I8il1 or 1872: | don't remember. 

Int. St. Is that all the taxes you ever pare? 

Ans. That is all the taxes I ever paid, by the advice of counsel ; 
| Wis Fe ad to pay the taxes, 

[rit. SD. After \lr. Redick obtained il if cree for vou in the district 
court, In which the court directed vou to prck' S502 and interest w thin 
thirty davs from the rising of the court, ain't ita fact that shortly 
after that you went down to New York? 

Ans. [| went to New York. 


To which question and answer Mr. Webster,on behalf of respond. 
ent Frost. makes the following objections: First, it Is not proper 
cross-cXamination of aby matter bre periit out Ih ‘the respond rik on 
direct examination: second. it is whollv immaterial: third, because 
counsel for complainant Is seeking now to gather testimony to sus- 
tain lis bill when he has net introduced a word of proof to sustain 
his bill. Overruled. Exceptions taken 


Int. S6. Did you see Sidney Dillon wien you were in New York ? 


7. Did You see Thomas C. Durant when you were there ? 
Ans. I did. 
S. How long was it after you obtained a decree in the State 
eourt 7 , 
ISS To which counse | for responds hi obit ets as before. ely i 
ruled. Exceptions taken 


Ans. Tean only fix the date by the fact that IT was notified by 
some of the best legal counsel mn thr CILY that it would be wrong to 
follow the advice of Redick : that | eould pay thie money im thirty 
davs or in six months; that it was all wrong. It was about that 
time: it was when I was notified 

Int. SO. When was that? 

Ans. | don’t remember: must have been some time in 1S76 or 
IS75: in faet, | don't remember 

Int. OO. Was it in the fall or spring 

Ans. I can’t remember whether it was in the fall orspring. Tre 
member |] went to New York; | can’t remember; I have been so 
many times. 

Init. 91. What did you go to New York for? 

Ans. To save my property. 

Int. 92. Did you sec Dillon ? 
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Ans. Ve .* 

Int. 93. Did you sec Thomas ©. Durant ? 

Ans. Yes. 

Int. 91. Did you make arrangements to have deed made ? 

‘To which counsel for the respondent makes the same objection as 
before. Same ruling and exceptions as before. 


Ans. IT saw Sidney Dillion and teld lim my property had re- 
verted in consequence of my lawyer. IT told him TI had ceme, and 
wanted to know what I could do about it. [Te said he eould not do 
anything about it, and he did not know whether I could get a deed 
or not. Tle talked the matter over with Durant, and they decided: 
to vive the deed of which Mi. Poppleton spoke ; same deed, [think ; 

f don't think T saw the deed. 
IS!) int. 9%. It was deeided to send the deed LO Poppleton— 
that he talked about? — 

Ans. Yes, sir. 

Int. 96. Did that satisfy you’ 

Ve which counse] for the responds ni makes the “AMC Obie Lion as 
betor Overruled.  [exeeptions taken. 


Ans. No, sir: [did not feel satisfied: I did not know whether | 
would be pleased or not: Teould not tell. | was satistied then that 
[ lost my property through my lawyer. IT had got to get some other 
way to (ret it, 

Int. 96. After your deed eame here to Poppleton did he speak to 
you about it? 

Ans. T don't remember whether he spoke to me or wrote to me or 
whether called Ol} him. 

Int. 87. Did he tell you he had a deed in trust for you ’ 

Ans. | think he remarked he had a deed there : 

int. 0S. In trust? 

Ans. | don’t know whether hesaid in trust or not 

Poot. $99). Whi didnt vou pay the money to him 

Ans. Fora very good reason; best in the world 

Int. 100. You didn't have the money ” 

Ans. That is it; I didn’t have it. 

Int. 101. Tlow long did vou know the deed was there ” 

Ans. I dont know; Leant remember. I knew it had come on 

Int. LOZ. You never told me about the deed being there with 
Poppleton, did Vou : 

Ans. You spoke to meabout it; [ don't remember, beeause | had 
not intended to tell vou about if; you had ruined me and I did not 
care to tel] you about it 

Int. 103. You rather like to be ruined that wav.don’t vou ? 
10) Ans. That dep nds on circumstances =. ; ; 

Int. 1O4, Dic vou hot state to Vir. Rediek. at dis ofthiee at 
the time the decree was obtained, that the Credit Mobilier would 
Hever take cL) appeal because Dillon had told Vou that whenever ‘i 
court oft record found that the proj erty belonged to vou thev would 
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give it to you; that all you wanted to get was a decree ; didn’t you 
state that to me In TTA othice ? 

Ans. Impossible; | could not see Dillon; Dillon always told me 
he helped his friends, but Dillon had nothing to do with it, at least 
he stated so to me. Dillon may have said that he did net think 
the Credit Mobilier would, for he had nothing to do with it at the 
time of my statement to —, though he said something of the kind. 

Int. 106. Was he president of the company at the time you brought 
this suit. ? 

Ans. I don’t know. 

Int. 106. Had you not known him a long time before we brought 
this suit ? 

Ans. | had known him sinee 1865. 

Int. 107. Ilow long had you known Durant? 

Ans. Since [S65. 

fut. 10S. Ife was not a personal friend of yours? 

Ans. Sometimes I thought he was, and sometimes I thought he 
Wits hot. 

Int. 10%, llow about Dillon ? 

Ans. Sometimes thought he was, SomectimMecs | thought hae Wiis 
hot. 

Int. i110. Then [ understand you to say that vou went to New 
York at the instance of a learned lawyer to see Dillon and Durant 
to save vour property < 

Ans. T went at my own request. I was told that my property had 
reverted to the Credit Mobilier while | was FOr that was the de- 
cision of Mr. Poppleton. 

Int. 111. Do you claim to own these goods that are in the house 

now ? 
19] Ans. I don't. 
Int. 112. Do you claim to own any portion or all of the 
roods you paid for? 

Ans. [ don't claim anv: at the time of her Hharriage her money 
purchase d thie household goods : shi heaved Money that was left bie rby 
her mother’s estate and by her husband’s estate; what I bought 
were bought at her instance and with her money. 

Int. 113. Did you leave any other property except leousehold 
VOUS . 

Ans. ] think there Was SOC property thie re | dont relive rib — 
some blooded stock, I think. 

Lrot. 1] I. Where were they ’ 

Ans. In lowa part of the time and here part of the time 

Redirect examination by Mr. Wepster : 

Int. 115. At the time vou went to New York to see Dillon or Du- 
rant with reference to getting a deed of this property, let me ask vou 
whether there was any arrangement, agreement, or tried rstanding 
between vou and these parties that vou was to get a deed tor the 
Purpose of cheating Mr. Redick out of kn claim he rilgelat have had 
for legal services ? 
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Objected to by complainant as not proper cross-examiunation. 
Overruled. Exceptions taken. 


Ans. No: nothing. 

Int. 116. Was there anything said in any of these conversations 
between vou and Dillon or Durant or either of them about Mr. 
Redick having any elaita against you for legal services ? 

Objected to by complainant. Overruled. Exceptions taken. 


Ans. Not one word from any person, Ile had no interest with 
the Credit Mobilien 
192 lat. 117. Did Sidney Dillon have any knowledge of the 


+} 


existence of Redick at that time ‘ 
Ans. [ think li did; ves, sir: but that is about all 
To which question and answer con plainant makes same objee- 
tion as before, Overrul exceptions taken 
Int. JIS. What aid Durant know about Redick at that time? 


Sane objeetion as before. Overruled. exceptions taken. 
Ans. T don't know what he knew. Ife didn't: speak very favor- 
ably of titm 

Int 11). Was there anv arrangement, agreement, or conversation 
between vou and Sidney Dillon at that time that the deed spoken 


of should be made to some other party than vourself for the pur- 
pose of protecting this property against the claim of Redick and 
vourself against your creditors ? 

Ans. No such arrangement was spoken of for any purpose. 


lnt-920. Did he say this decd was to be made? 
Ans. [le did. | 
Recross-examination by Mr. Riepick : 


' 


int. 22%. [diel vou say anything LO Durant about Lvedick having 
il claim) neaimest Vou ‘4 

NIr. Wersren: | object to this testimony for the reason that eoun- 
[lless and hiss sat bye Wiis 


<¢l has already eross-examined this wi 
’ } ' } } " : 
throueh, ane lL have re-examined: therefore [ rosist that the « Nilliie 


i 
Hatton of this Withess Is at an end lt is not upon any new matter 
i . 
eniled out. for thre rise] on the other side Called Up this battler 
} e ‘ ] , s*% % " 4 sol ! " > . . ] ser - 
Pelatrve LQ) TLis trip } ‘ ' York cLbdel mille) reniLive lo) this deed. 
stustiiled. lexce! blows LAKE HI. 

*) % 7 . . ‘. 
133 Ob. Davis, a witness on behalf of the defendant. being 
,? , ’ ) ; . ‘ - % ‘ a 

LIS (LUTE SWorh., Was eXamlhed mm. elite by \Ir. Wepstren. 


and deposes and says as follows: 

Int. 1. Please state vour name, age, residenee, and oecupation. 

Ans. O. Ff. Davis: fifty-four vears: reside in Omaha: dealer in 
read estate 

Int. 2. Are you familar with the property occupied by George 
W. Frost in controversy in this suit, being two lots with buildings 


thereon. 


ee 


I rennet non 


gating Mr. Redick to the rights ol Durantin the lots in controversy 
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Ans. I am familiar with them lots. 

Int. 3. You know there is a house, barn, and outhouses on it, 
don’t you? 

Ans. Yes, sir. 

Int. 4. In the summer and fall of 1S78, what was the value of 
that property ? 

Objected to by Mr. Redick on behalf of the complainant as seck- 
Ing to contradict the sworn statement of the United States marshal 
and of the appraisers upon whose appraisement the sale was made. 
Overruled. May be material. Exceptions taken to the ruling. 


Ans. That is—the property just as it stands. 

Ini. o. Yes, sir; just as it stands; lots, with improvements, and 
everything. 

Ans. | should say about six thousand dollars at that time. 

Int. 6. State what is its value at this time 


} 


Objected to as immaterial. Overruled loxe ptions taken. 
. Ans. About SCVCT} thousand dollars 
Cross-examination by Mr. Repick 


[Q.] When you fix this value on the property vou fix it on the 
theory that the title is free of incumbrancee ? 


Olbjected LO On bye half oft at fendant t\ \Ii Wi bste ? Overruled. 


Ans. Yes, sir: supposing that the title to the property was clear 
and perfect 


Lo} Redirect examination by Mr. Wrnster 


Int. S. The value which you gave of the property was the value 
1 Your judgment, ere spective Of anv Chedmioranee on it? 

Ans. Yes, sir; my answer was given upon the theory that the 
title was perfect in all cases. 


A. J. Porvrierox, a witness on behalf of the defendant, being first 
duly sworn, was examined in chict by Mr. Webster, and deposes 


foo Tl — 
and saves as lollows 


Int. 4 [ desire to have you state what arrange hil oragreement, 
if any, was made between vou, as representing Durant, in the suit of 
Durant versus Frost and others in the State court relative to subre- 


} 


1}} tliis Chit 
; . '  s ; 
Olbiected to as lnmaterial. (overruled I;exceptions taken. 


Ans. I did-not understand that anv arrangement was made be- 
tween us in that respect after the ejectment suit of Durant versus 
Frost Wis Cotlnnienced, and py rhiapes site) lvedick claimed to have 
acquired an interest in the property. Judge Dillon, upon examining 
the decree 11) the original cause Of lis bideodi Pacific Railroad (ome 
peeny VETSUS Durant ania the (‘reddit Mobil ‘ r. advised that the Credit 


} 


Mobilier, notwithstanding the lapse of time in which Frost was to 


| 7.935 
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Ans. In a day or two. 
Redirect examination by Mr. Wenster 


Int. 17. I will ask you whether, at the time the suit was dis- 
missed, it was not upon the consent of myself, representing Frost, 
as well as Mr. Redick, representing himself, given in the morning 
on which the dismissal was made ? 


Objected to as not proper examination, Objection overruled. Ex- 
ceptions taken. 


Ans. That was my recollection. 

Int. 1S. | will ask vou whether you imtended by the statement 
Which you made to Mr. Redick that you would not then dismiss 
the suitif he desired it to remain upon the docket—whether by that 
vou intended to hold it upon the docket to prejudice the interest of 
George W, Irost in the property, or wes it Intended simply to accom- 
modate Redick as to the controversy between him? 

Objected tt) by Mr. Redick on behatif of complatnant Spithy, and 
by Mr. Montgomery on behalf of the tax claimant Brvant, for the 
en Sr reasons: lirst. because it calls for the intentions of wit- 


— 
~— 
- 

“ 


'} " j 
™ i id 
i a ‘ i it y , i 


ness; second, it is not proper redirect exXamluoation : third, ma- 
terial. Objection overruled.  Iexception taken. 


Ans. As between Rediek and -Krost [| had no intention of preyu- 
dicing or helping either party. When | was asked not to continu 


. . 47 . ! 4? " } ; 
the suit by edict k he putiton the ground of Bryant’s relation to 


the suit According to my recollection, e rtainly against the tax 
holder—as deals that | was ready to help cither Irost or Redick. 
and my purpose was to accommodate Redick if T could against 

qhem. Lt should have distiissed Waal the close of thi term, OG 


Log matter what | did with 


ABBIE A: PHAW, Wwithess ()) behalf (>| le fendant I’ 
first duly sworn and examined by Mr.Wesstrer 


(). Where do you resid 
A. In Omaha, Neb 
N Are you cL Tibeny 
A. Yes, sir. 

Q. Do vou know the lots in controversy, being the Frost property 
In this city ? | 


A. I do. 

(). Do you remember the time when Frost was appointed Indian 
a nt to rset ‘row ageney of Montana ? 

A. Yes. =] 

(). Prior to that appomtmy ht vou may state whether 
h: a be CTL OCF Ups ny thre =U lots iis his home. 

= Yes, SI. 

When he went to Montana let me ask you whether 

Pe along ? . 


A. I did. 


rost, being . 
.testiftied as follows: 


wr or the family of Mr. and Mrs. Frost ? 


or not he 


or no vou 


— 


ee 
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(). What was done with the household furniture and wearing 
apparel when you went to Montana ? 

A. It was left in the house. 

(). Let me ask you why vou did not sell it and take the money 
with. vou ? ce 
did Hot « X pect Lo re Nain 
(). Tlow | 


sure 


« de ol try yy \ Fediel it ehuat aban | a] 
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(). Who paid you? 

a The Government. 
[low long were you f mnploye 7 
A. About a year and a half. 
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(J. You would not have come if he had not ? 
A. We might have com 


a 


() Would Vou have Coli if it had not come: 
A. I don tknow but what we might; we expeeted to com 
(). Whatas vour best opinion 

A. I told you we talked of coming, but I d 


. 
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; 


. % le» . te ] | ee 
mt KNOW Wietlher we 


ifht have come un 


ca 5 
YQ Do you think Mrs. Frost and you would have left there and 
Vell Ul} Vour position if he had hol C*OoT Iie cLWil\ ? 


A. [don't know; T could not tell vou 
(). What is vour best judgment’ 
A. I think T have given it. 
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Rod K made appileation to the court for leave to i 
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ROST ET AL. V8. MARTIN SPITLEY. 
withess on behalf of the def ndant, being 
xiumihed in chict by Mr. Wrensrer, and de- 
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sidlenee, ania oceup ition. 
thirty-four ; residence, Omaha: attorney- 
Lee hat suit Wills commeneed. 


ir ~ evidence, us tiie record will show. ( )|)- 
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why von did not filean answer in that case 
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answer in that case for the reason that 


lto Durant S502, with interest, amounting 
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WilS Conn need the Tite when 
been paid, according to the terms of the de 
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the docket. In that court it rom one totwo vears to reach 
a contested case for trial. Afterwards Bryant asked leave to file an 
answer setting up some interest in the property. At. that term of 
the court when he asked for leave to file an answer 1 was informed 
by the attorney for the plaintiff that he did not intend to try the 
cause. 


Objeeted Lo by the complainant It Is vriving the statement of 
another person and is hearsay. Objection overruled. Exceptions 
tuken. 


WAGLE That he had received from the clerk of the eourt the amount 
of monev to be paid to Durant 


( hye eted to as hearsay testimony and linmate rial. ( biection ovVver- 
ruled. Exceptions taken. 


At that time, or a subsequent interview on a sueceeding day, he 
Informed Hie that he should dismiss the sult, and the Cuase las never 
been tried 

lnt.o. You may state, if you know, whether there was any arrange- 


’ 


. by , 
ment made or an understanding that no defence should be made in 
thatsuit on behalf of respondent Frost with a view of defeating the 
title or claim of Redick on this prope: 


Objeeted to as Immaterial. Overruled l-xeeptions taken. 


Ans No WhnswWwer itl that Crile bevel Lrcah) Tpit 7 ‘That Cust Was under 
rh eharet iis Mr lrost - allorney, ae Had ho oth r attorney in 


that wiuse, to rh knowledge, ff Wiis U Cr TV OWN direct charge, 
and T advised and acted upon my own judgment as to the proprivty 
cr] filing dh answer at that time. and Inv own | rior an told Ine to 
wait the turn of events, and I did that on mv own judgment, with- 
out any direction from Mr. Frost or anybody to delay the answer, 
and I delaved or neglected to answer. So iy part as an attorney 


was not with a view of defrauding Mr. Redick. but with the sole 
view of watehing events with a view of determining what was the 
best interests of Mr. Frost. 


Nir. Webster. on behalf of this at rehnadant lr rost. offi rod iT) evidence 
a certified copy of the records in the case of Durant rs. Frost, being 
the receipt of A.J. Poppi ton for the mone, praia In that case, and 


‘ } . , * ] . i . | S: . | . 
a certified Copy ol the order dismissing the suit, which are hereto 
Ee 
] } } és : . bas ‘ 17 = M7? y as Dae 
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hirst dulv sworn, testified as loliows 


lait - state whiat Vou KNOW OF Lit hsoivencyv of respondent |: rost. 
(directed to as Whollv Inimaterlai. Cverruled., exceptions taken 


Ans. I] kniow that Mr. Frost is lisolvent, and has been, for the 
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past two or three vears. ul 


terly so 
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Tiling, 
eee pit. 
In District Court, Douglas County, Nebraska 


Thomas C. Durant, Trustee, 


Gieorce W. Frost, Appre 2. Frost, His Wife, and Gronae P. Beis 


} 


June $, 1880, received of Win. TL. [jams six hundred and] thirty- » 


SIX WV ae dollars, thie anioulil oft the decree lt nelered It) thie Cisse of 
Cre, W. lrost aeiullist thas [nion Pacitie Railroad Company cf al, 
rendered in this courton the 2Sth day of March, S76. 
A. J. POPPLETOX, 
Att'y for Union Pacific Railroal Company 
and the Credit Mobilier of America 


Afterwards, at the June term of said eourt, and on the 10th day 
of June, ISSO, the following judgment of distnissal was rendered in 
said court. to wit: 


ge te 
Dis fi issal. 
T. C. Durant, Trustee, vs. Geornar W. Frost ef al. 


lt Appearing to the court that the claim of the plaatnatifl in this ie 
enuse has been fully satisfied, the action is new, on lis mo- 
2ZOS tion, dismissed, so far as the same relates to hin, at lis costs 
miade Uy) LO thas thine, it Is ther hore consic red thrsat thie sill 
defendants recover from the said) plaintiff their costs herein ex- 
pended up to the present time, taxed at 86.20, 


SrATE oF NEBRASKA. Douglas County. 


[, Wm. HL. Tjams, clerk of the district court in and for said 
county, do hereby certify that the foregoing is a fall and true trans- 
cript of the originals of the same, as appear from the records of said 
court now In miy otlice. 

Witness miy hand and sea] this Ith) day of A rit, ISS] 


[SEAL. | WM. I. IJAMS. Clerl 


Byron Reep, a witness on behalf of the defendant, being first 
duly sworn, was examined in chief by Mr. Wrpster, and deposes 
and says as follows: 


’ 5] 
' 


Int. 1. Please state vour name, age, residence, and oecupation. 

Ans. Dvron teed : ave, liftv-two; reside in Oinahia : real 
agent. 

Int. 2. Do vou know the property in controversy in this suit, 
known as the Frost property ” 

Ans. Yes, SIV. 

Int. 5. Pwo lots with improvements thereon ? 


Ans. Yes, sir. 


Cs tal 


:“~ 
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lit. 4. State what was the value of that property in the summer 
and fall of IS7S. 

Oljected to as Immaterial and seeking to contradict the sworn 
statement of the marshal of the United States or his deputy and the 
appraisers who appraised the property atthe time it was sold. Over- 
ruled. Exceptions taken. 


Ans. About six thousand dollars. 
Int. 5. What is its value at the present time ? 


200) Objected to as immaterial. Overruled. Exceptions taken. 

Ans. About seven thousand dollars 

Cross-examination by Mr. Repick 

Int. 6. In fixing the value of this property you mean, of course, 
if the title was all perfeetly clear”? 

\ns. Certainly: without reference to who owns it. 

Int. 7. Do vou know the value of Frost's interest in the property’? 

Ans. No, sir: I don’t 

Int. S. You don't know ? 

Ans. No 

Mr. Webster, on behalf of defendant, of 
tified COPY of the order confirming report of sale in this Cuse, dated 
January 7th. TSS, marked Exhibit “A.” 


lers In evidenee a cer- 


Joun T. Reprek, being called as a witness on behalf of respond- 

ent Frost. testified as follows: 
hxamin d 1 chile f by \r. W EpstT} I} 

Int. 1. You just said that you was complainant and I rost Was re- 
spondent ‘4 

Ans. N 

int. 2 
Was respondent’ 

Ans. I said so beeause the title was between Frost and Spitly. 1 
am, for all intents and purposes. [am making the contest for the 


o, sir; that Is not correct. 
Llow cami you to say that vou was complainant and he 


; 


Lye nefit ra mi rrantee. 
[nit oD. You look por this as your | 
Ans. I am interested to that extent to make my title good to 


| ) 
ALLIC 


Spitly. 
210) Int. 7 You sold Spitly Decem be r last ? 
d ns. “The deed will show, 
Int. 0. Was it cold on the date as shown by the deed Le 
Ans. The deed was made a tew days afterwards, 
lit G VW here does Spitly live? 
Ans. [Ilinois. 
Int. 7. Whereabout in Illinois? 
Ans. Lineoln, [lino 
Int. S. What is his business? 
Ans. Farming and operating. Ie owns a great deal of land 
this State. 


I 
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Tint. 3. And you live It) Onoaha. AY braska? 
Ans. Yes. Sir. 


Int. 10. Before you sold these lots to Spitly you knew the title to 
this property Wills beme Contest d”’ 


Ans. | knew it would be. 


Int. 12. Was not vot 
detainer suit? 

Ans. | think it was 

Int. 15. Was Spitly 

Ans. No, sir 


ir title at that time questioned in the forcible 


here at the time of the sale? 


Int. 1-4. \\ here Wils if ~( 1] him” 


Ans. Lineoln, Piline 
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Ans. That Is just why 
Int. 16. What did | 
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taxes ? 
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Ans. 520 acres of lan 

south half of 2S, in 17 « 
Int. 22. What is that 
Ans. 82.5000 1s what I 
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there? 
Ans. IT sent it to him 
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Ans. I don’t know as he knows about this suit. 


voing to bring suit a: 
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Ans. | don't 
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Which claim was based upon his contract with Frost and in evi- 
dence in) this Vase here lye bore the hhiuaster, and by reausoll of the fact 
that in that suit of Frost Durant the title to the lots was decreed 
to be in Mr. rost, subject tor thr pravindent of Mane Vs, as therein 
provided. ‘Po that bill I filed a general demurrer, and with the 


\ the minutes in the judges docket, as testified to 
by Mr. Smaith 


by Mr. Wepsrer 


Int. 5. State whether. in the order of referenee in the ease of S7, 
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time to obtain said Frost's deposition, and that under the last order 
of said court in this ease the deposition of said Frost could not, as 
athant is informed, be used but that the testimony of said Frost 
must be taken before the clerk of said court, if taken at all. 
Affiant further says, upon information and belief, that said Frost 
did not intend to give up, or in any way relinquish, lis residence 
In this county and State when he went to said Crow ageney, 
21s but that said Frost intended to remain at said agency only 
<o long as should be necessary to perform the duties of his 
position there, and that said Frost still claims Omaha as his resi- 
dence and home and the lands attached ini his ease as his home- 
stead, and that his absenee therefrom 1s only < porary ; that the 
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testimony of |: rost Is necessary to satistactorils establish these facts 
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At the February term of said court, to wit, 
Viareh, IS76, the Llonoral lod sanane ~ W. Savage, ju 
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ournal Il of said court 
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SPITLEY. 
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counsel and being fally advised in the premises, do find the cout 
oO} the Ciuise WITT Uli pruarntiel ros=t to the Extent follovw } 

And do find that thy 1 untHl was in the employ of tl ny 
ant. Credit Mobilier, from October 15, 1S65, to the Lith d ot 
FLUISL, ISO y thieat af Wilks aerecd bet we }) itt rel glotoy 
Durant that said plaintil should reeccive for his services " 
reasonablh COMPCMSAtlOn, al d thata tar a md rens ble Com pel 
tion for his services during that time was at the rate of five the 
sand dollars per annum and the rent of hous 

And do furthe: find that t! “1d r»| nititl is entit | y reeare 
Sits walt Rotrlent tah thomeited Aollae eanennes Wad cokbe « 
plarmtitl Ith the ent rtaimment of a@uests of sa w@irar i 
Credit Mobiher of Amertea, and tind that the avereeate s 
S$11.166.60 was, on the Sist dav of Mav. 1S600. due fron: said « 
fendant to plaintil. less such payments as may have been mic 
plaintitl froma thie date of luis en piovinn nt until the date last afo 

sald and the sums paid bv said defendant for the pureh 

2°) of the lots in controversv and towards the in vemel 
thereon nicl thie COUT tinned suid amount tor bye ‘ys follows 
Payments made by the’ Union Pacific Railroad Comp from ¢ 
tober loth, 1865, to February 25th. 1866. at STLS00) per ve 

and from Feb. 15th, 1866, to Auecust loth ISO, ; oa S00) , 


on 
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held and still 
to be 
sugreement 
ip iven by 
nv since May Ist, 
rel that the 
iving said re- 
and that said 
um whatever, and 
in full 
pon the 
use of said 
sum ot 


: thie pr rarp ne } 
Laid cleda 
urpose, who 
{ said pre! = s1s 
title it to reeord 
forevel beurre d 


tv orany 


WM. H. IJAMS, Ch 
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ereated and existing under the laws of the United States, and that 
the defendant, The Credit Mobther of America, was and is a cor- 
poration created by and existing under t th ‘laws of thes tute of Penn- 
sylvania. 
22? Compl further represent: that the defendant, Thomas u. 
Durant, was president of the Credit Mobilier of Ameriéa and 
vice-preside nt of the said railroad COMMAS and sole MAINE agent 
of both said COrporatrans rom the date of the existence of each of 
the ‘Thi, with full ; wuthor citi power by each of suid COPPOPS itions to 
him vivern to select te emp lovees : and upon such terms as he might 
think best and proper: that the officers of said corporations Were 
almost, if not entirely, the same, and their interests in the construc- 
tion of the Union VPaeifie railroad. as hereimatter set forth, were 
almost, if aot quite, Indentical, and that a all the aets and contracts 
made and entered intoon the partof said Durant was by the author- 
ity of said corporations and for their interest and benefit. 

Complt further represents that in the month of December, 1565, 
defendant Durant, at that time an acquatntanee and personal friend 
of compl't’s, called anon hit and represented that he was the author- 
ized agent of sald corporations, anid that they were about to enter 
upon a large enterprise and undertaking, ¢. 6, the building of the 
Union Puaeitie railroad from Omaha eity, Nebraska, west, and that 
the said corporations would require a large number of employees im 
and about the eonstruction of the same. and that he desired to em 
ploy this compl’t in some capacity in and for said corporations, and 
that they would pay him a reasonable and: adequate compensation 
for his services. 

Compl nt furthe re repre sents that at that time the said Durant, 
the part of said corporations, promised and agreed that said sands 
rations would we? him t fair and adequate compensittion for liis 
Services during call thre time he milelit be « mplove df ly sc COPPOPia- 
tions: threat he thon bial ther promised that the sald corporations 
would advance a sufficient amount of means to erect for said compl t. 
a suitable residence in the city of Omaha in which complt should 

reside 
220 Compt further re presents that on the representations and 

promise SO] sacl defe ak di ints he renove d from \lassachusetts 
to Omaha, and on the 15th day of Nov. in the vear aforesaid, en- 
tered into the actual ( HI pLor il =< ry 1c of sald corporations ; that 
about that time said Durant, as the agent of said corporations, rep- 
resented to this CON pit that the “aid ig worations wor ni be COll- 
pelled to hire a large number of persons in the various departments, 
and that he was anxious that all persons should understand and be- 
lieve that the corporations Were unable ic. Pay large salaries iil that 
time, and requested this compl t, for the benefit of said corporations 
in that behalf, that it should be understood to the outsiders that this 
complt Was receiving pel ‘aul the rate of but S100) per mhpuiM, but 
at the same time promising him that he should be paid whatever 
his services were worth, ; and stated at that time that that would be 
between five and eight thousand dollars per vear. 

Compl't further represents in three or four months thereafter his 
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for services the net amount of money expended by it upon said 
premises =) advanced iO hin cis afore sad, then sunid threre prom 
Ising that the tithe to said premises should be made to him at any 
time thereafter when he should demand the same. 7 

Compt further represents that under and in pursuance of, said 
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the construction and purchase of said premises, the court 
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order the same to be paid; and if it shall appear that complainant 


has been overpaid inthe manner above stated, that he, upon receiv- 
big sald le ed, shall rel nied Lo defendants the amount so ove rpard, 
with interest; and complainant further prays that an imjunetion 
tite issue acallst sand del ndants, tha Ir attoriv Vs anid agents, from 
bringing any suit at law for the possession of said premises, And also 
that said Durant be enjoined from making any conveyance of said 
premises, and for such further order and relief as may be proper and 


just | 
JOHN [. REDICK. 


Atty for Compl. 
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Crooren I Prost, bernie Trst duly SWOrh, Geposes ahd saves tlisit he 
bigest band Padned iW lhe loregotng peurtion, Athant further 
Phin tage 
rth in said pelilion are true, as he belreves, 


GEO. W. FROST. 
Subscribed in my presence and sworn to before me Feb. loth, 


> " 4 ‘rgeer® 

W. R. BARTLETT, 
’ ; ) i Mw 
Notary Public. 


Siw pPectitton Is endorsed is follows: (;. 4 at 9 Ih) (district court 
Douelas county. George W. Frost oT. C. Durant cf af Petition 
Miled April 29, ISTL. George Armstrong, clerk. Jno. T. Redick, 
att v for pl dl. 

exmipit A 2 
I) ait District { Our (>| t ha Second Judicial District le] Douelas 
County, Nebraska. In tequits 
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the Union Pacitie railroad, iis here 
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VS. MARTIN SPITLEY. oe 


inafter set forth. were almost if 


not quite identical ; and that nN all Lie acts and contracts made and 
entered Into on thie part of suid |) Irant Was by the authority of said 


corporations and for their inter 
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the month of October, 1865, 
juaintance and personal friend 
him, and represented that he 
TP pPoraclons, and that they were 


rise and undertaking—dz. e., the 


from Omaha CILY, Nebraska, 
Would 1 yulre a large humber 
ruction of the same,and that he 
Ine Capacity mm und for said cor- 
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| the time that he might be 
ithe then and there promised 
nee a suflicient amount of means 
~idence In the city of Omaha in 
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that on the representations and 
ved trom Massachusetts to 

Coot.) an thre vear aforesaid, 
cluploy of said corporations ; 
the agent of said COPPorations, 
i COrporacions would be com- 

tii various departments, 
persons should understand and 
pre large salaries at 
r the benefit of said corpora- 

| rstood to the outsider that 
rate of but S1T.5000 per annuin, 
he should be paid what- 

t thrat tiin tirsat hat would 
vear, and as a iur- 
Lligrctnenit canal Sifih FeC- 
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l to compl't that S. B Reed. the 
Webster Snyder, superintendent 
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corporations, and amanin whom the comprt plac d the utmost 


25] contidence ; that thpron his by hie emploved as before stated he 
SOOT became i most intimate friend, he, said Durant, making 


compl't’s house the same as hisown home, and frequently and while 
he Was the agent of said corporation, and betore he, comp t, hac 
signed but few of said receipts, he frequently, at Omaha, inter- 
rogated suid Durant as to the etleet of slgning said receipts, and he 
assured said compl t (1) CVCry OCCUSION that if le would continue 
Lo sion them they were mere memorandums, but at the end of tis 
employment he should be settled with on a basis of from five to 
eight thousand dollars iil least, Or the Salire slary thraat Wils patel to 
Webster Snyder and ». L3. Reed, which compl t alleges Wiis Ly [Weel 
live and ten thousand dollars; that in accordance with said promise, 
Sout) after his eliployment liad ended, compl t Was I cytle sted to il}? 
pear ul Boston “nid make settlement with the board (y] said COTPOra- 
tion, and they then and there voted him seven hundred dollars per 
annum additional, which complt refused to take, iisisting Uposs the 
terms of the original eontract. 

Compl't further “AVS that when he Wiis asked Lo shen sacl vouchers 
he stated that he signed them under his understanding with and 
Mpon the Pe poes schtations of sac Durant, anid said defendants, by 
ther agents, suid that thev sounderstood it, and that on final settle- 
ment the company would pay him his full salary aveording to his 
original agreement, and until long after he signed said receipts he 
never knew they read in full. 

Compl t further charges that at the time of making the representa- 
tions first above mentioned, he, Durant, knew that no such bargain 
had been made with Snyder and Reed, but lad, at that time, him- 
self authorized said Reed to draw and receive such compensation 
for his service as he might think proper. Comiopl't further says that 


ig 


iil the L1e of making this contract it Wis 1LO law g ana WialS Cli- 
tirely ignorant of the legal effeet of such a receipt, and by the con- 
fidence he had in) Durant he was overreached and misled in iaw, 
but relied on the representations of Durant that their legal effect 
would be simply memorandums of the money received : otherwise 
compl t would [not] have signed therm. 
93°) Compl tfurther represents | that in three or four months there. 
after his duties became so numerous and so varied in cliar- 
acter, ana thie dutie ~ of all the ‘ Inplove cs ‘us the road Progress 7 11) 
construction became grreater and more Important, and many com- 


plained of their low wages, so that it became necessary for the 
corporations 1O TNCrTeAase the Wages ol ( mi plove iis eenerally, ana bout 
that time defendants came to this complainant and made representa- 
tions the Salhhe as heremb avn’ stated. thiset thes would Picreaust lis 
salary with the rest, and pay him at the rate’of Si.S00 per annus, 
and upon the same false and fraudulent representations of sai 
Durant and the agents of said corporations he was induced an: 
misled to sign receipts for the money he reeeived, without paving 
any attention to what he was signing, and never knew they read 


“in full” and cannot now swear that they do so read, and here prays 
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the court for an order on defendants to produce said receipts for the 
Inspection of the court, 

Compl t further represents that it was prear'l of the original agree- 
ment between said defendants and this complt that they would 
ndvance to him on his salary a sufhicient amount of Money to pur 
chase two lots and erect a comfortable dwelling thereon, as herein- 
before stated, and that the colnplainant should have the mght to 
select the location, put up the kind of house that he desired, and 
In pursuance whereof, and under a clear and distinet understanding 
on the part of compl't and defendants, the corporations defendant, 
by their agent, Durant, went with compl t and complt selected lots, 
being lots three and four (3 & 4), in block No. 52, in the eity of Omaha, 
upon which to erect his house, and the house was erected thereon 
tious; that compl't took charge of the erection of said house, direeted 
how qt should Lye built. how arranged, and all Conecrnihng it. being 
aanost positive and distinct bargain and contract between compl 't 
and defendants that: upon the final settle} ment} compl't should be- 
come the owner in fee of said premises, and that they would cause 


a title to be made thereto, deducting from his, said compl't’s, 


and paid tor by compl't by drawing upon the funds of said corpora- 


Petes salary the prime cost of sald Premises so advanced to compl't 
threat Llbier ania in) pursuance of said ugreement the compl 
took possession of said premises on thi day of October, 1S66, with 
his family and has continued to reside therein until the present 
time and now ts occupying the sam 

Compt further represents that the corporation defendant, Credit 
Mobilier, advanced for said compl't in and about said premises the 
sum of 88,269.57 and no more, leaving the premises in an untinished 


condition, retusing: to advance to complt- any more money for the 
: } _ ’ , ] ; . } ‘ ’ sat . - 1 : ‘ } . st } . 
Completion and Phishing Of sald premises; and thereupon this 
compl t called thprorl the agent ol these corporations di fendant, 
Durant. and asked him what he should doin re gard to finishing 


said premises, and thereupon defendants promised and agreed that 
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{ thie compl t would (rap Ol) with his own means and finish and 
omplete said premises in such manner as’ he thought 
his own convenienee that he should do so and all they 

would ask in their settlement when made between said corporations 

and Cory mit would at Lo de duet from the mount due seta compl t 

for services the net amount of money expended by it upon said 


Dretilises so advances d to lim as afor said, thi I and ther promising 
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i i 
continued in their emplov until the completion of the road, which 
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was in the month of Mav, 1S60. and during which time he received 
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rom the Union Pacific Railroad Company, defendant, a portion of 
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i¢ the same herembefore 
referred to, as well alse as a portion or pro rata trom the other cor- 
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poration defendant, being the money advanced by it in purchase of 
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sald lots and improvements, as hereinbefore stated. and no 
other. 

204 Compl’'t further represents that no final settlement has 
ever been made between complt and defendants, and that 

ithe im trust 
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ceiving said deed, shall refund to defendants the amount so over- 

: paid, with interest 

a4 And complainant further prays that an 
ISSUe orains <ald defendants, therr attorne vs and agents, fron 

bringing anv suit at law for the possession of said premises; an 

also that said Durant be hjoimed from making any convevance © 


sd premises, and for such further order and relief as may be proper 


INO. TL. REDICK, 


Atty fo?’ f ompl t 


“ \ f ’ t " . 2 1’ + : 4 ‘ 
(george W. Frost, beme first duly <worn, deposes and says that ihe 
| ee ha <6 ott os 
thre es rrpyotsutbaaanee Ht) thie’ TOoPrewo tne amended Peururans atiiahib tur- 


ther saves that the facts set forth im sud petition are true. as fie 


_ 
— 
- 
~— 
~ 
_ 
—? 
— 
_ 
j 
~ 
— 


Srubseribed 1th my presence and sworh to be 
of keb.. IS7o 
GEORGE ARMSTRONG, €7 


Said amended petition rs ndorsed as follows 


. iexuipir “X 4 


Tue Uwsro~w Pactrire Raritroap Company. The Crepir Moninrer 
or Awerrea. and Thovwas CL Duerawnr. Defendants. 


——) 
- 


ra * rary ‘ ’ , *)* . . , 
fhe answer of The Credit Mobilier of Amertea. one of thr 


i ] ' | ‘| _ 2 fae ‘ eee & } no 
lt denies that the said Thomas ¢ Durant was thi Sore manage 


avent of said corporations at the times mentioned in said Ppeluitlion 
: ] Ten *7? U ] + } ; . 7 : 
Or aed ANLLIIOPITV to serect Hiproavees, CNC Won renksohabie teriias 
end ae ~ ee eae ane ee ar ee thats inte 
Orthiabt the obleer= of salad Corporations Were pentical, or thelr Titer- 
t ‘ ’ Sod nade ee “se = . 1] a its — . rif ® ~¢ + set 
thet Wat's stati fe | @ Bape a Lrbeal ctti Sati eeieen S COLLTUCLS ©] cif 
ou) were by the authority of said corporations or for their inter- 
} ; 1] ] 
est or benefit, as allewed in the Detition., 
tf | i! t } i Pdany rif . : it leviyyti dl } thy) 
Cie] Sa i e thatliit repressed) ct it? Lie bit ii treat ii™ tif 
’ ’ ' ’ i . 
rehab Was about penter upon the undertaking met tioned in the 
netition or would require men or desired te employ the plaintilf f 
Sit@@eeaere (>] Werhtilte Berit gga pitt ; Gpe SES eae es O CTPTON iiit poral 1} iil 1O)] 
‘ ' e 
} = : : . 
this defendant or would prea hit a compensation for lis services. 
} : } } _ } 4 -. : : } 
lt denies Tat sate } aot,on the part of this defendant. promised 


tiffany compensation for 
his “CPY\ et =. I cdi nies that thy plarnatitl entered into the { mplor (yy 
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It denies that said Durant requested that it should be understood 
that plaintiff was receiving or should receive any less amount of 


salary than he was in fact to receive. It denies that there was any 
anding that plaintiff should receive 


,% 


between live and elelit thousand dollars per Vear for services to le 
render d by him or recelve anything, except the amounts actually 
para to him by the Union Pacitie Railroad Company from time to 
time and for Which hi wave Fre Clpts tw said COTMPRAUIY, lt denies 
) y pay him any 
Sit] iryv OP promis d or agreed with him tliat lis salary, Which salary 
hie rece ived from the | Piladi wit lie Railroad Company, should be 
only il nonrinal salary, or that his SULLY was fixed or promised cul 
from tive to ela@ht thousand dollars per annum. It denies that there 
Was anv agreement threat eithy r ©} sala corporations should advance 
upon plamuih’s salary the money to purchase any lots, erect a 


agrectient or promise o1 unders 


j . . } ' . ' . 
tiint it ever mecreased preeerritiel =s“silaryv or Pronise d | 


. ) ‘ , , ’ . } 
dwelling thereon, or that the costs of the premises should be di 
’ } | f } 9** ? } a . j , 
cucted Trom precede ciel “= Sillil or that piarntitl Si uid become Lie 


‘ ” | j — i | : 
oOwher of the Pretiises or anv tithe should be Pricheie to lim, exeept 
; ; ; '* ° , : — ; ‘ 4} ’ +e ‘ iy: . ] | thy) S , 
'} H ;s.. it pavihhe iti Thalle \ tiat Ligit? rit iif Villiced Fy wh (| ic hnadant 
‘ ° ‘') ; ' ‘i } 
T murelase ‘)] thy lots at the erection of thie dwelling louse 
| y* i ‘ , ‘ . ’ . , ; ? : t | ? es) 3 +} | bhir * 
LPC PreaotTL Alla TO] iiprovered:’s “OL the LOS Glad OLIICr CListDllPrsciieliis 


Oh aceount of thi Pretiises, with interest on said amounts, 


-) ? - | ? : i} ‘ | ‘ - } 
ede! It dehiies thal prraadnate | LOOK Possession OF Ulin pPrelnises chbied 
] ] | — | » 2 
resided thereon ubaer th pursuance of the agrecetnent set 
~ 
forth in the petition, or otherwise than as herein alleged lt denies 


I 
, ’ ’ 
Thigait If or sald corporations DProlhiised Of agreed thist itor thi V wotlad 


| iL 
only ask in settlement to deduct trom the amount due plamti? for 
services the amount expr nded bv them or either of them upon the 
Drehiscs so aivaneed ce 0 rinitill oT promised tliat the title lw “aid 
premises should be made to plaintitl exeept on repayment of the 
sforesnid amounts and interest thereon iInmoneyv. It denies that the 
mlaintif? went into its service on anv terms, or Into the service of 
said other corporations upon the terms and conditions set) forth in 


| 


} ‘ is Pretrial — 
lt ct hhles that there Wiis thrid . ‘ @ t,’~. (>]) threat preeatt iii Wiis to recelryve 

; i \ ’ fraurgs ’ | rerlyt thi ! cane Lie *e! er PePEvE RE) 7 , } bas ae "Ur Pete ew 
sa Wet't'il ii vt cLilf oe PL EE ‘ ' rt] ci iti; ‘j riiitl ) etilil i i i iT | rviice e 


(>] threat { ithis rol said Cor] Orations promised to pray htt trom five te 
I 


( ody thousand dollars pre ehTiTIUU therefor. or Lipail he rreive the 
receipts for salarv for the purpose alleged in the petition, or for any 
other purpose than that expressed therem It denies that peharnitill . 
services were worth S6,000) per annum, or worth more than he re 


; et” , : , ' 

ceived therefor, or that either defendant Corporation Is ndebted to 
} | , F : | ] : | sii a 

rissinitiil on account of sucti services | denies that the receipts 


: ’ } i7 
mehtloned Mi thie yn fitiohh were Givell by perendritiel Upon thie pro I< 


} } } ’ ’ * | t} +? ] fv «) les o¥ y * t | , ‘es 
cite yed 11) Tlie pre LiGvidl, to] \e } Live LIne Tstalaih’ Ol ie] | if PUPrpose 
i 

theretn allegwed., 

. - © * : | 

further answering, it says it advanced the means necessary to 

} ’ , ‘ 

Py] ‘el tel | t ‘iris ? ‘T « , €aw f Pr pcr ied 7? ake other if} rove} 
prULPCrieise “illel hOts wha cet ee ‘ * s >) Beas p24 ciil bhai ‘ tii bTha} ‘ 


ments thereon to the amount or a larger amount than that men 


ed in the petition, upon am agreement with the pelacnnati ll that thir 


_—. 
_— + 
es 
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Litle thereto should be taken in the name of sald Thomas C. Durant 
that said Durant should hold the same in trust for this defendant 
until said praintuf should pay the satd amounts so advanced, with 
Interest, when the tithe thereto should be conveyed to plaintif: 
YAY that said Wurant still holds the title Upon that trust, end no 
other, and that the plamtifl is not entitled to the conveyance 
thereo! Upon aiiy terms or conditions other thian those herein last 
above =tuted 
And it said Durant had no authority to make 
With sara praca itl for or in belialt of this dete ndant uni such agree- 


further saves | 
; 


miceht as Is set Porth dbs thre perltpon ior the COmwnlmvVvVeVahce Of sited pore lill- 


Ses to tiie plait nr TO} Mech) CORN vaniee to the plarntin lth COTS]- 
. i } Se 
CraLlionh of ahv Service rendered or to be rendered Db hein 


A. J. POPFPLETUs, 
cb. WAKELEY, 
Attys for Deft. 


Fleazer Wakelev. being first duly sworn, ce poses and says that he 
is one of the attornevs for defendant above named, The Credit Mo- 
bilier of America, which is a COPporation ereated by and existing 
| | he State of Pennsvivania: that he las read the 
forevoing answer, and knows the eontents thereof, and that the facts 


} } } } } 
fheremm stated und set forth are true, as he belleves 
7 


mE. WAAKRBLEY 
Subseribed Mh INV PPesenes and Sworh to bye hore pM this mania da 
GEORGE ARMSTROAG. Cl 


her \ ’ te : . ’ : , j 7 : \ i»? 
C redtl lobilies IS ChHaoPrsed as TOLOWS VOD, ede Ded, 
" ? ( _ P rneee Loy) ; 

isi] : La Pt ) recon roost 7 bit? Lhdeot) il 

eilic RR. Co. The Credit: Mobirher of Amerien. and Thomas ¢ 
: J Fa v -, 
Dorant. Answer ot Credit Mobiler. Filed April 2nd. TS72. Geore 
‘ 


° , 
' ’ ; ; 
. ‘ 4 , ? " | ay 7 ’ i 9 sy Roy 
Arm PP ce mea Ore Rtobt \riostron deputy A J. Poppleton ane 
* J . ; 


(ieorce W. Frost. Plaintiff. 


! \ re , 
arr wer c 4 lobilier of America, one of the «de 
ae ' ‘ t ,? ti +} t 
{ Ee ' ‘ icvcd Pe ' 1 (Pl Liit ah itd | i big weuastta as Ati 


j } ] i ae ae lovvat thy thy 1 ry) »} } Tos aie ee ” sy)? ° 
iif CAC TCTICILIT ettaiti i re. @eeaas | it biithil Cite Weeeemerene’ OLDE PATNA 


‘ . -o ‘ ci. os ] ] ' . ; } a 
mo corporation, abet that tills delenadant is a ¢ Orporation lt chedbuiits 


Ua 
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that said Durant was-such officer of each of 


iid corporations, as 1s 


alleged in the amended petition, and was an agent thereof with cer- 


tain powers ; that said Durant emploved 


services for the lL nion Pacitie Railroad ¢ (Tn) 


tiff was for a considerable time in the enp 


the plaintitf to render 
pany, and that the plain- 
iy of said arse com- 


a. 


pany iis its purchasing agent I ad) its that the rec pts sig red by 


said plaintiff read and purported to be in 1 
[It admits that the lots deseribed in thi 

sclected, on Which a dwelling mouse lor ys 

be erected ; that plaintiff! took possess 

house Wiis ¢ rected ana othe: Trip Poverne lits 

the money ot this defendant to the amount 

petition or more Was used in the purchase 

Ing improvements thereot 

the hame of said Durrant Liicit i 

In making or completing imt 


amounl this defendant Is not relial horny 


pany and at the expiration tl 
ments trom time to time thereon lt adm 
posed to commence some action + 
yet possession of the pPretises I COMLroVve 
lef. 
242 [It admits that no final settlement 
plaintifl and this defendant 
Information that the alle MWallol 
those raed amended, are tru \ relo} 
eaclr 1 tha — 
Further answering, this det 


at f, and + Heenalatagior res. Liat Il Legh g 


Mmonev necessaurv co puree 


’ 
} 
dwelt] ror-hve iat Lhncreon ()] . | 
ana ih iact Was, advanced a L bp 
; } 4 

the agenev of said Dura bicat | 

Sop I RE Ry ls ARN al 

bt) elif radii — bhikiti bil i i i i*? j ‘ i 
] as j 

should have POssess]O)) (>] } i thy« 
aaa Die ie faci pee ES i + 

provements thereon, atiitl ti i i it 

} - : Das Sn ] i : ] ; } ' 

(jf riviite i\ fixed Tine reigr. Lilie Ba i i ™ii' 

nel ’ Lock: eeteh ; +] 

advanecd ind i l] picmady a VV i i ' 

] | ’? 4] , 

te COLL Yeti to biitil ' baa ' ‘ 

Pal Wi ly Line rio ' ~~ hi iJis ‘ , 
? 

erabie portion Of the Costs oO 1] 


the amended petition mn that by that 


} } 
Titi if) S, {| ate 7 | is fT r s ‘ = 
| } 
thy adernadal | Lith 5 = - 
++ ’ 
tey tiv oe ’ ? i 
rl PLTLTELN ‘ Pag N tla ' sré ; i 
, 1+ | ‘ ; 
WiohevVs, Wittl LPL TeCSt 
. Soe - : . ; . . 4) ; i P 
And, further answering, = defenda 
| > * . 1 ry?) . " . " 
; " ‘ P ; 
ckliGd bye] let. thal L hie | Phieet) ‘ Wises eer 
1] eT 
lias fall pene the preckdditeal j t of 


2Z1—Zow 


il — Services. 


vif to reside In was to 

reot; that a dwelling- 
were made thereon ; that 
stated in the amended 
of suid lots and in mak- 
» sald Jots was taken in 
f \ | (Tete | . mie Moneys 
n snid lots. but to what 
It saclmits that the 
Pacific Railroad Com- 
loft sald company pay- 


its that it may have pur- 


| j . . 
yeast = tlie releurnitill to 
: 
rsv or other proper re- 


hetween 
o knowledge or reliabl 


1 Pee iil ny. othe r than 


i 
‘ ware 
bici oie Biba t tat 


(epICsS Lie SATNC and 


” 
; 
— 
— 
~ 
ae 


; 
Plioth thereol dial rte 


j | } nt 
Lillis cleliendanst through 


sttd lots should be taken 


ndant Liacil thi plamtiul 


premises with the im- 
ible time, no time being 
id repay the money so 
mn. the premises should 


. > <= 
price of said lots was 


| i hed a consid- 
his W iid there- 
ter tha - alleged in 
reasol of the J = thi 
| Pu L thi trust Io! 
teh tru nel cannot be 


shall fullv repav said 


<ave. upon Information 

, . y i 

i! f eee ’ «defendant. 
’ ; 

iy him rendered for said 


E 
& 


ca natlincaiaet will dseeninnedameliea daa aiedaeaganiaal 
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COTMPAanhy, and the indebtedness Cl cad COMPANY LO the plain if] of 


any description has been fully paid; and it: farther savs, upon in- 
formation and belief, that for and in consideration of certain sums 


O| Money from time to time paid by sand | nion Pacific atlroad 

Compan to the plammtill as compensation for his serveces men- 
tioned! 11) the cLdiit ndled ‘a Litleonh, thie complainant acreed ice 

210 and did receive thesame in tull satisfaction and discharge ot 
all claims or demiuatiids avaliust suid COMPAS for said service 


and signed and executed receipts in full therefor 
A. Jd. POPPLETONR, 
& WAKELEY, 
Ait'ys for Def’t, The Credit Mobilier of America 


STATE OF NEBRASKA, | 
Douglas (aunty, 1 


Io. Wakeley, being duly sworn, says he ts one of the attorne 
The Credit: Mobilier of America, defendant, which is a corporation 
and that he believes the facts stated in the foregoing auswer to be 
Lr 

BL. WAKELEY 

Subseribed in my presence and sworn to re me this 24th day 

of ‘April, 1S7o 
i. W. 1. RICHARDS, 


Said answer of Credit Moluler of America is endorsed as tollows 
ooo, (a. In district court, Douglas county. Geo. W. Frost vs. Thi 
U.P. RoR. Co. et al. Answer of Credit Mobilier of America. Filed 
April 24, 1S8i5. George Armstrong, clerk. A. J. Poppleton, E 


Wakel y, att \ 3s for def’t 


Eexmibit X 6 


. ‘\" aa’ >! : - & | 
GEORGE W. Frost, Plaintiff, 


The Unton Pactric Rattrnoap Company, Tue Crepir Mopinren ot 
America, and Tromas C. Durant, Defendants. 

The said Union Pacitie Railroad Company and said Thomas C 
Durant, for answer to the amended petition in this action, state as 
follows: 3 

lirst defense. They deny, upon their information and belief, that 


‘ ' *s ‘ + | } ‘é " ‘ 4 4] 

ssid Durant Wills Lie ‘oF Mana eiwye ci lit ot Lijit tock ae Ppl ~ 
: ] : is | } 

defendant at the time mentioned in thi abiehnaded Pelilllohn, or had 


authority to setect en puOVees Upon al terms other than reu- 
S = . . 9 , ] : f “ a ‘ 
PAs sonable anid Proper, and CLeny thisat ther ollicers Were Line 
. ] ' t — : " 1] . 
Silbne O} then bhiterests hientical. o1 that chil his acts and COll- 
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tracts were by the authority or for the interest or benefit of said de- 
fendant corporations — detendant, The L nion Pacitie Railroad 
Company. They have no knowledge or reliable information as to 


What representations or promises the said Durant made to the piain- 
ull previous to plaintiff's removal from Massachusetts to Omaha, 
and upon belief denves the allegations of the petition in that behalf, 
and said Durant denies said allegations. “Thev have no knowledge 
as to the exact time when thi pelarntitl entered into the service of 


i 
this defendant. and leave the plamntifl to his proofs in that behalf. 
Phey den\ thrat for the reasons if that behalf all cod in the peti- 


tion, or for any reasons, the said Durant promised that the plamtiff 
-hould be paid whatever his services should be worth, or anv greater 
sum than S1,500 per annum, except as hereinafter stated, and deny 


threat Ssid aie init Stata thist =] I) <CTVICCS would he worth from 
S000 to SS 000 per annuni, Thev denv that for anv reason or at 
any time the said Durant falselv or fraudulently represented to the 
: iat said Reed or Snyder were receiving only 81,800° per 


innum, or made any false or fraudulent r presentations on that sub- 


A & ; 
ree . - ' ; } . , . . 
Phey denv that said Durant was a leaderin or at the head of said 


COrporations defendant. except tiiat ! vas an oteet and to some ex- 
| 
’ " . . P | : 4 5? , | ' ; ’ . ’ ‘ 
tent a manager of the Unien Pacific Railroad Company and at one 
tine an officer in said Credit Mobtiher of Ameriea Thev have no 
> ] ; ‘ +] 4 7 ? » ; : ‘+ . " we. hy} 
IK Wiedee as to the particular relation of, intimacy or triends itp 
A. 
: + ; " | 1 , } ] . ’ } : } lis 
between, sald Durant and the plaintiff, and leave the plaintit? to his 
‘ 
proof in that reeard 


. , , } } ? } ] : see ] . . 
[ pon information and belief t] denv each and everv allegation 


j : ;: : : : : : | 's : . _ 
‘ ] " : . » OF » fey? 1 * « ** " 
)@. b cbhhiecl lec mertitionh touelhine ne represcntallohs OTF Assurances 
> , ° . ’ , . 
()] ™! it} Prprspryt Ti) th, pric roetiti Ti) iz rid] +7 tiie * pect. nature. or “(CT es 
“ee : ee .s 43 , 
OLanv receipts slened or to ty ened DV the plant, on the basis 
’ “Wy ’ } . :*% ’ ’ } ] ’ . 1] . 
: | 4-4 21 +4 ¢ ‘ gare 
mon whieh the plammtily should be settied With, ana spectaliv aenzes 
i ! 
’ ) ; : : ' 
Tiiaat said Durant promised or agreed, In behalf of this defend- 
I45 ant. that the plaintiff sh | be settled with or be paid or 
cA, oe. clit. sree tiie Peck ditidl Plage, , il . Wittt j ,” 
° ’ 
. a: ‘ Ea 3 j , . ,y” 2 Pac " I? | 
~ | Oud recepT Ve ron} tt) S {sti ndant, rh t p)1OT) ace vclli- 
* . ; > + " 
. ‘ . Son in oe ‘ +} , , | | . oe x << a. 
road | mpanyv, rom ive to ele thousand gadollars, or trom five to 
. . — ? 2 
te} | 1] } levi tea yr anv ai ter SUM or slums thar Liiose jor 
t 1 LIPOUSHANCd iCGdoiaprs, OF ANN UT (*] LL TT) | Litt) Libittl Lif) iT 
2. 2 | | ! - i4 . j ) . " ‘ ‘ ; 
\\ eli the plammtill oenve and signed receipts as herein, and also in 
i a i 
, } 
| Ltt) Medd PerLItIOn mento 


‘te é ne — , 
Thev denv the allegations of the amended petition touching the 
. : 
’ : ‘ " , < , 
request that pialrntltl shouid appear at boston to rnake settlement 


' " . j ’ A he ’ , ° : , = oe ] ’ ‘ ‘ 
With this adelendant., hie not Pacifie Railroad Company, ane 


. ’ * ee, } 
. 7 " » @F . ; ‘ = ' ‘ ‘ ‘} rs +» . > ») ty 
OuneCHInNYS Lae Vote to DAV Pail AGGIIONAL COM MPensatlorn., 
i i 


Phey di ny tlhisat when nia ntilf was asked to or did s1on the 
vouchers or receipts for his services he stated that he signed them 
inder anv understanding or agreement with said Durant or upon 
any representations of said Durant. and deny that the defendants 
or either of them. bv its or their agent or agents, or in anv way, si 1] 
or agreed or promised that it or thev so understood, or that on final 
settlement this defendant, The Union Pacific Railroad Company, 
would pay to plaintiff any salary whatever beyond that receipted 
for by plaintiff. 


®. 
‘ 
H 
a 
a 


ROE I ERR A. 


14 GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


The defendant, The Union Pacifie Railroad Company, have ho 
knowledge or reliable information as to What thr sid Durant knew 
in respect to the bargain made with said Reed and Snydeéreor either 
of them. or What aut] Ority he hed oly hn toe ither of them in respect 
LO drawing Or recelving Colpensallon, and therefore it denies the 
allegation of the amended petition in that regard, and said Durant 
denies the Sillile Phey at nv thisat 1h) signing the suid receipts or 
iil was overreacheéd or misled in any tmaan- 


otherwise the sila Dee 
her. 

They admit that subsequently to plaintiffs first employment his 
salary was inereased to 81,500 per annum, to be paid by this defend- 
ant, The U.P. Railroad Company, but deny that any representations 
were then or at any tithe Pade as LO poicerntidl receiving any coln- 
¥ COS Lv yond the siilel chrnOoturnit, eanicd deny that 
said Durant or any agent of this defendant, The Union Pa- 
216 cific Railroad Company, then or at cn Uda made any false 

or fraudulent representations by which the plaintiff! was in- 
duced or roiisted tt) Sporn any receipt or rece Ipits hor money recelved 
and these det nadlants «ke Hi that said peisarnititl never knew that the 
receipts signed and given by him for money received for his services 
mid and purported to be in fall therefor, and allege that he did well 
know that faet. 

Thev deny that cither of said corporations agreed to advanee to 
the plaintifi ()}) lis salary a sutlicrent AMmOuun of Haney Lo purchase 
two lots ana erect Thereoh a we lling-house or to ed Vatl Ce lo plain- 
tiff any sum whatever for that purpose on Ins salary; and they al- 
lege that the agreement and understanding in that behalf was in 


principal part of the neces- 


I 
} 
} 
' 


substance that sutherent voor the 
SUrv mWmownev lo purch: “<" TWo Lots and erect thi reoh a dwelling-hous 
for plaintiff, should be advanced by the defendant COrporaviohs or 


, 


one of them.oand the title thereto should be taken in the name of 


said “Phomas C. Durant, as trustee, for the party or parties furnish- 
ier the Pe ctl dq whenever, within a re dsonable tine : the plain 
tif! should pay the amount which should be so advaneed, with in- 
terest thereon, the said property should be conveved to him, and the 
lots deseribed in the amended petition were purchased and the monies 


advanced by said detendapts or either of them for the dwelling- 
house or other improvements thereon were so expended in pursu- 
ance of such aevrecwent al d underst meling, ana thie 7 fendants 
have ever since been and still ag Wille that thi sald lots and lim- 
provements should be COV ved ania to CaAlLSse the Same to by COll- 


veved to the plaintill on the eondition aforesaid, and there was no 


other agreement rd Edt 
} ] ! . | ‘ 4 | » ] ’ ’ * 
And dereneahiynts aeny thr CTC Was abnV DATA oO} Contract that 
. } 47 .>} % . An ft | ,* | | } ‘ ’ 
pon ad settiement pia “hHould become the owner in fee ol 


sid pretiises or the til thereto should be conveved to plaintiff! by 


’ ? ' , . ' . 
deduct *Y TPOM Is svlary tin prime Cost OF Silld prenilse =, 
>) — . } oe ee ee | " a Se F : " : 
~ 7 Lda ‘ Vi l Lfvcal Lije ; i 1} j rer hhy | iim? —slaoT) qt the pore Thlist ~ 
} ? , . . . 
ier the oeree!l nt nerel set Jorth ana nat otherwise. 


Chey admit that the amount mentioneal in the amended petition 


i purchase of the lots and making 


’ 


Ss } ;° 
Wiis advanced OV delenadants 1n 


— 
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of the improvements in controversy, but whether that was all the 
umount so advanced they are not informed and ask leave to show 
the true amount thereof. 

Upon information and belief they deny that said Durant and plain- 
till made the agreement alleged in the amended petition respecting 
the completion of the improvements on said lots,and deny that there 
Was any agreement to the effect that the amount expended on the 
premises should be deducted from the amount due plaintill on servi- 
ces, orthatthe title to said pore mises should be made to plamtiffat any 
time except on the condition herem Sel forth. They deny that 
— the plaintiff! received during lis services for the defendant or fon 
such services was a pro rata or a partial payment and allege that 
it was « full pay therefor. 

They deny that no final settlement has been made with plaintifl 
or that this defendant has refused to make one. They deny that 
the title to said lots is held in trust for plaintiff, and deny that 
plaintiff has any title to or interest im the said lots except the right 
to receive conveyance thereof on paving the amount due theretor. 
They have no knowledge or reliable information that the plaintiff 
has demanded of the said Durant a deed of said lots: wherefore it 
dentes that allegation. They cle ny that the plaintitt CX} nded the 
sums mentioned in said amended petition under any promise of 
said Durant that a title should be made to said plaintiff on demand, 
or otherwise than Ol} the condition hereinbefore mentioned, 

They have no knowledge or reliable information as to the amounts 
expended by plamtifl (oT) the pore lhises ; W herefore they deny the alle- 
gations of the amended petition in that behalf and leave the plain 

; tiff to hus proots. 

245 The di fendants, Upon information ana belief, deny the 

particulars and circumstances of the plaintiff's services as set 
forth in the amended ‘a tition, and « xpressly cle ny that lis services 
were worth the sum of six thousand five hundred dollars per 
annum, or worth more than plaintiff was paid therefor, or that the 
defendants are indebted tothe plaintifl in any sum whatever. They 
deny that said Union Pacitic Railroad Company CYVGr refused to 
settle or account with plaintiff, and .they deny that the plaintifl 
was Induced to or did sign any voucher or vouchers, receipt or re- 
ceipts, by any false or fraudulent representations of said Durant, or 
of anv agent or agents of the defendants, and deny that the plaintiff 
did het know that the siilhe re cc and purported to be It) full wis a 
he signed the same, or that he would have been more guarded or 
particular, or would not have signed the said receipts without taking 
legal advice as to their efleet but for any representations of said 
Durant 

Thev deny that this defendant paid io said Reed il salary 7) 
S12.000 pre r annum, and, upon their information and behef, deny 
that the said Reed was in the employ of this defendant Upon any 
salary. 

further answering, they say that only a part of the plaintiff’s 
time during the period when he was in the employ of this detend- 
ant, The U. P. R. Co., was given or bestowed in its service, or in the 
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power to make one,” but alleges, as he has in his petition, “that the 
said Durant holds said title in trust for plaintiff; denies that he has 
been paid his salary in full; denies that a settlement in full has 
been made with either of said defendants; admits that a portion 
of the time of lis employment with defendant “he did aet as pur- 
Chasing agent for the contractors so called,” but alleges that it was 
at the instance and for the benefit of said railroad company. 
Plaintiff further denies that for services claimed by him prior to 
April 29th, 1867, the statute of limitations have run, and alleges 
that it has long since that time recognized said account and paid a 
portion of it in the year 1560, and promised to settle the balance as 
In said petition set forth. Plaintiff admits that at many different 
times, from the commencement of his employment until it ceased, 
he would make out an account and receive Money from the com- 
pany upon it, but alleges that im cyery Instance 1t was with the un- 
derstanding and avreenient had with the agent of said det ndant al 
and before these times that they should be mere memorandums, he 
receiving no more money than was necessary to support lis family 
or thereabouts, but that they should not be in full settlement, and de- 
nies that he ever made an agreement in writing or otherwise that 
the money he received should be in full of all demand against the 
company for his services; and denies that he ever gave receipts 
that were in full for all his services, and while it may be true that 
he signed a few receipts of the character and substantially the same 
as set out In the answer, but at this time has no recollection, 
202 and therefore denies the same; and further Says that if it should 
turn out he did sign said reeeipts he never read them or 
knew what they contained and signed them certainly by mistake 
and misapprehension of their meaning, but supposed he was sign- 
Ing memorandums, as herein set forth; and denies that he never 
Indicated to the agents of these defendants making such payments 
that» he didn’t claim any further services, but almost in every In- 
stance stated to the agents that they were but mere memorandums, 
and upon final settlement he would. get lis full pay, or words to 
that eflect; and denies that there was any understanding, from be- 
geinning to end, that those payments should be in full of all de- 
mands. 
JOHN I. REDICK, 
Atty for PT ii. 


STATE OF NEBRASKA, }| 


; a 
Douadlas f ounly, } 


George W. Frost, being first duly sworn, deposes and says that he 
is the plaintiff in the above-entitled cause: that he has read the 
foregoing and knows the contents thereof, and that the same are true, 
as he verily believes. 


GEO. W. FROST. 


Subseribed tn my presence and sworn to before me this lith day 
of June, 1S7. 


GEORGE ARMSTRONG, Cler’. 


a 


ay 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 169 


Said replication is endorsed as follows: G. 555. In the district 
court for Douglas county. George W. Frost vs. The Union Pacific 
R. R. Co. Replication. Filed June 14, 1875. George Armstrong, 
clerk. John |. Redick, att’y for pltf 


253 Mrs. Abpy Bb. Frost, a witness called ih support of the 
cross-bill of Mr. and Mrs. Frost, being first duly sworn, testi- 
fied as follows: 

The complainant objects to lth \ testinony being civen by Mrs. 
Frost, for the reason that she is an improper party to this suit and 
has no interest in the pPropercy au i her rights cannot be determined 
In this action. Overruled. Exceptions taken. 


Counsel for Mr. Frost further gives notice to the counsel for the 
complainant that he will rely upon the testimony introduced under 
the cross-bill, in question of the homestead, in support of the alle- 
gations In the answer of Frost as to the complainant below. 


Int. 1. Are you the wife of Geo. W. Frost? 

Ans. Yes, sir. 

Int. 2. And you know the property in controversy, known as the 
frost property, being lots > and 4, bloek 52, in this city? 

Ans. Yes, sir. 

Int. 3. You may state how long this property has been occupied 
by you and family as a home 

Ans. We went on it in the fall of 1S66 

Int. A You Pia stiil whi ther or nol you have occupied that pProp- 
erty from that time to the present. 

Ans. Yes, sir; excepting the time when we were in Montana. 

Int. 5. How long were you in Montana? 

Ans. About eighteen months 

[iit 6. kor what purpose did you go to Montana ? 


Objected to as immaterial. Overruled. Ixceptions taken. 


Ans. Mr. Frost went as Indian agent 
Int. 7. As Indian agent under an appointment from the Govern- 
ment? 
Ans. Yes, sir. 
25-4 Int. S. lt was.lus official duties as [nedian agent, id he 
have any oth r duties tlh iL LOOK hin there abt that time ? 
Ans. No, sir; not that I know 
Int. 9. [low came you to go with him 


Objected to as immaterial. Overruled. I:xceptions taken. 


Ans. We did not make up our minds to go until the Commis- 
sioner of Indian Affairs or the missionary society requested that the 
family should go with the agent 

lt. Ll. Died vou {FO by reason ol that request ot the missionary 
society ? 

Objeected to as leading. Objection sustained. 


Int. 12. Why did you go? 
Ans. That was the motive of our going 
de) > Le 


——— eed 
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Int. 13. Did you have any other reason aside from that request of 


the missionary society ? 
Objected to as leading. Objection sustained. 


Int. 14. You may state whether or not that was your chief reason 
for going or whether there was any other reason for going. 

Ans. We thought it might benetit our health to take the journey. 

Int. 15. Let me ask you, al that time, to state what Was your pur- 
pose as LO abandoning your residence here. 

To which Mr. Redick, counsel for complainant, objects as imma- 
terial and incompetent. Overruled, subject to. future consideration 
lyxception taken 

Ans. We were only going to stay a short time; Mr. Frost told me 
that we could come back in the spring, but after we were gone he 
did not dare trust us to come home alone, so we staid until he vot 
ready Lo come. 

Int. 16. Why did you not come back in the spring? 

Ans. It was a very hazardous journey. The Indians were cross- 


ing the path. 
2D) Int. 17. What pathy ? 


Ans. From the agency to the railroad. They attacked the 
State several times. 

Int. 1S. What was your purpose and intention about maintaining 
your homestead right to these two lots at.the time you went and 
during your absence in Montana’ 

Objected to as Imunatertal ana Incompetent Overruled. Eexcep- 
tions taken. 

Ans. We had no idea as to leaving only fer atime. We expected 
to return. 

Int. 1) State fat any time you had any intention of abandoning 
your homestead in this city. 


Objected to as leading. Sustained. 


Int. 20. You may state what conveyance, if any, or what release, if 
any, you made at any time of your homestead right in this property 


Objected to as immaterial and incompetent. Objection overruled 
exe plions taken. 

Ans. Never made any. 

Mr. Redick, on behalf of complainant, objects to all the testimony 
of Mrs. I’rost on the further ground that the same question has been 
adjudicated by this court. Ruling reserved. 


Int. 21. When did you return from Montana ? 

Ans. In January, 1879. 

Int. 22. What did you do with your household furniture when 
vou went to Montana ? 
| Ans. We lott it all except one room: Mr. Bemis wished tr) pout 
his own carpet down in that, as he had small children. 


a 


2 amg: Manama: 
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Int. 25. Why did you leave the furniture in the house? 
Objected to as immaterial. Overruled. Exception taken. 


Ans. We left it just as we used it ourselves, to accommodate Mr. 
Le nis. 
256 Int. 24. Did you have any reasons, so far as this is con- 
cerned ” 
Ans. We left them to take care of the house and furniture. 
Int. 25. What, if anything, had your intention of returning to do 
with vour intention of leaving the furniture in the house ? 
Ans. So as to have it ready for us when we came back. 
Int. 26. How about your wearing apparel ? 
Ans. We left itall; only took a very little with us on the journey. 
Int 8 Why did you leave that in) the house ? 
Ans. We did not think we should need it. 
Int. 28S. What had that to do with vour returning 
Ans. We should need it when we came home. 


‘} 


Mr. Redick, on behalf of the complainant, objeets to all her an- 
swers on the cround that the same has been adjudicated by this 
court, 

Cross-examination by Mr. Repick: 

Int. 2%. Do you recollect when Mr. lrost went to New York to see 

about retting a deed to these lots, in S76? 


Mr. Webster objects to this question for the reason that it is not 
proper cross-examination and as being immaterial under the issues 
in the cross-bill between Mrs. Frost and Mr. Spitly. Overruled. 


; 


exceptions taken. 


Ans. I was not home then 

Int. 30. In 1876? 

Ans. We were East when he went to New York. 

Init. ol. Did vou SCC Mr. I rost why a hye went to New York 4 


Mr. Werster: Same objection as before. Overruled. Exception 
taken. 

Ans. No, sir. 

Int. 32. Do you know what time he went down there in 1S76? 


Mr. Wersrer: Same objection. Overruled. Exception taken. 


) 


257 Ans. I think he went in autumn 
Int. 83. Do you know when he returned 

Ans. Yes, sir; I could not say what month. 

Int. oh. llow long Was he fone ? 

Ans. I could not sav exactly: two months, probably. 

Int. oe. Did he say to you when he came back that he had ar- 
ranged to get thi deed to these two lots? : 

Mr. Werster: Same objection as before, and in addition thereto 
that the question is leading. Overruled. Exception taken. 


Ans | don't recollect. 
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Int. 36. You don’t recollect that? 

Ans. No, sir. 

Int. 37. Aint it a fact that he told you that he had made arrange- 
ments with Mr. Durant to have the deed sent to Poppleton, Lo be 
delivered to him ? 

Ans. I don’t recollect. Ile was very ill when he came back. He 
had the typhoid pneumonia and was sick for eight weeks. 


John L. Webster. 


This testimony to be used in support of the cross-bill of Mrs. 
and Mr. Frost, and also in support of the answer of complainant’s 
bill. 

Examined by Mr. Wepsrer : 

Int. 1. Were you present at the time of the sale of the lots in 
controversy to John I. Redick ? 

Ans. I was. 

Int. 2..At the time of the sale of the property to Mr. Redick, 
what notice, if anv, did he have of the fact that these lots were 
claimed by Frost as his homestead ? | 

Ans. [ was present at the sale, and attended the sale for the pur- 

pose, among other things, of giving notice to whoever should 
258 purchase the land that Mr. Frost claimed a homestead 


interest therein, and [ so publicly stated that faet in the: 


hearing of Mr. Redick. 
Mr. Redick objects to the question and answer as immaterial 
Overruled. Exceptions taken. 


Int. 5. Did you have a conversation with Mr. Frost just prior to 
his departure for Montana, and after he had received the appoint- 
ment of Indian agent, as to what effect his absenee in the perform- 
anee of his official duties as such Indian agent, if he should accept 
such appointment and go to Montana for such a purpose, would 
have upon his homestead right in this property? And, if so, you 
may state what the conversation was. 


To which Mr. Redick objects as immaterial and incompetent, 
ealling for hearsay testimony, and the question of his homestead 
has been before this completely adjudicated by this court. Over- 
ruled. Exceptions taken. 


Ans. I had a conversation with Mr. Frost just before his depart- 
ure for Montana on his official business, which occurred as we 
walked up town together toward our homes, in which he informed 
me of his purpose to go to Montana, but did not want to abandon 
his homestead right in his property, and inquired of me what 
effect it would have upon his homestead claim to accept that 
official position and go to Montana and perform his official duties. 
| simply gave to him my judgment as to the legal effect of such 
actions. 

Int. 4. State what vou know of his intention to abandon his 
homestead by going to Montana. 


ee i 
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Same objection as before. Overruled. Exceptions taken. 
Ans. I know that after he had determined to go to Montana, when it 
was generally known that he intended to go, that he was inquired 
of on the street in my presence, and in my hearing, whether 
, 209 or no he would not rent the property in controversy, and Mr. 
lrost declined to rent the Property and said to me in the 
course of the conversation that he would not rent the property ; 
that he meant to maintain it as his home and did not want to have 
the property Injured, as it would naturally be by renting it out to 

| tenants. 


W. B. Sairn, being first duly sworn, testified as follows: 
Examined by Mr. Wensrer: 


Int. 1. Are you the clerk of the United States cireuit eourt? 


Ans. I am. 


| Int. 2. Have you made search for the files in the ease of John | 
| Redick vs, Creorge W lrost, in equity, numbered ob Db’ 

Ans. | have. 

Int. 5. With what result? 

Ans. Not able to find them in the office. 

Int. 4. Do you know where the files are? 

Ans. I do not. 

Int. o. Llave you the trial docket showing thi decision of the 
i judge made in the dismissal of the demurrer” 


Ans. I have. 

Int. 6. Turn to it, please. Will vou please read it? 

Ans. This minute ts as follows: “Entered May term, 1877, June 
6th. Demurrer sustained. Plaintiff abides by demurrer, and bill 
dismissed.” 


260 Jutta B. Benmis,a witness called in support of the eross- 
bill of Mr. and Mrs. Frost, being duly sworn, testified as 


follows: 


Mr. Redick, on behalf of complainant Spitly, objects to this testi- 
mony, or any testimony, being taken in Support of Mrs. Frost's 
eross-bil] in this action. Upon thie cround that she is nota proper 
party to the suit and her defense cannot be made in this action. 
Overruled. exception taken. 


Examined by Mr. Wenster 


[nt a Mrs. Le mis, are you the wife of (700. W. Demis? 

Ans. Yes, sir. 

Int. 2. You are acquainted with Mr. and Mrs. frost? 

Ans. Yes, sir. 

Int. 3. Do vou know the time when Mr. Frost, with his family, 
was in Montana”? 

Ans. Yes, sir. 

Int. 4. Do you know their business in Montana? You may state, 
if vou know, for what purpose Mr. Frost went to Montana, to do 
what business. 


rae ee TT a 


174 GEORGE W. FROST ET AL. VS. MARTIN SPITLE 


Ans. Inglian agent at the Crow Indian ageney. 

Int. 5. During his absence who occupied the house and lots 
known as the Frost property in this city ? 

Ans. Mr. Bemis and myself. 

Int. 6. Under what arrangement did you occupy this property ? 

Objected to by Mr. Redick as immaterial and incompetent. Over- 
ruled. Exception taken. 


ns. We took the house to take eare of it for I*rosts While they 
reniauined Wal iis their home wh) e they Were Pore, 
Int. 7.. What furniture did they leave in the house ? 
Ans. Everything: all was left. 
P15] Int. S. Stored away or Just as it was used by the family ? 
Ans. Just as they used it 
lit. 9. Jiow about the kitehen furniture ? 
Ans. They left it just as they used it. 
Int. 10. low about their wearing apparel ? 
Ans, everything was left in the closet just as they used 
Int. Jd. Upon their return did they come into the house as be- 
fore? 
Ans. Just the same. 
lh “19 What do you know about the i intention when they went 
Lo st ina of reline quis shing their home here? 


— 


Objected to by Mr. Redick as immaterial and incompetent. Ob- 
yeeton sustaimed, 


: 4 ] ] i 
ho Lila Lo] staying au“nv iehethii oi 


Witness continues: They hi 
¥ err riitle It was their home and the 


time and did not relinquish t 
expected to come back. 


Int. 15. Whereis Mr. Bemis now ¢ 

Ans. Vi ry “ick iil home. 

Int. 14. Is he able to come here and t stify 4 

Ans. No, not able to ret out ol bed or raise his head from tli 
bed. The doctors do not allow me or any one else to see him. Il 
has been sick a week to-day, 

frit. lo. An arrat “roemecentl was made between Mr. and \Irs lrost 
and yourself and liusband. Do you know the facts” 
Ans. Yes, sir: I know the faets. 

Cross-examination by Mr. Repick : 
Int. 16. You say vou used everything just as when they wer 
there”? 
Ans. Yes, sir 
ret. 37. Did you eat off the same dishes”? 
Ans. No: we used the furniture. : 
Int. 1S. You didn't use the same kitehen furniture” 

262 Ans. Yea, sir. . 
| Int. 19. You mean you used the furniture in part and part 
of your own things ? 
Ans. No: we used all the furniture 
Int. 20. Didn't you put down some of your own carpets ” 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 175 


Ans. We put down one carpet. 

Int. 21. You didn’t use everything? 

Ans. Everything but one room. 

Int. 22. Ain’t ita fact that you and Mrs. Frost are quite friendly— 
quite Intimate with each other’? 

Ans. We always have bye Cli. 

Int. 23. And you are inclined to do her all the good you can in a 
feud way? 
a Ans. I most surely would. 

Int. 24. You do not think so much of Mr. Frost.? 


Objected to by Mr. Webster as improper and impertinent. Ob- 
jection sustained. Exception taken | 


Int. 25. Did Mr. or Mrs. Frost say anvthing to vou at the time 
when thev left about where the deed to the premises was ? 


Objected to by Mr. Webster as not proper cross-cXamination. 


Objection overruled. Exception taken. 

Ans. There was nothing sald to me, I think. 

Int. 2h). Was there anvthing sald to youl husband in your pPres- 
ence ¢ 


Ans. I think not: not that I remember of. 
Int. 27. Didn’t Mr. and Mrs. Frost state to you and your husband, 
or in your presence, that Mr. Frost had been down to New York 


and got it arranged so that he could get his deed to this property ” 
“ To which Mr. Webster objects. Overruled. Exception taken. 


Ans. I don’t remember, Mr. Redick 
Int. 28. You don't remember ? 
Ans. I do not. 
POD int. 29. | only speak of it because your husband has stated 
it in a deposition here. You don t remember anything 

about his being to New York’? 

Ans. | relic mabe lL that hie Was Ill Ni W York LO See about his deed 
to lis property, 


| Cross- Bill of Sj) thy . Bry tiel el al. 


Mr Montgomery, on behalf of Thomas Bryant, complainant in 
. ee : ~~ sii ll ] > ] , , at 
the cross-bill, offers in evidence the tax deed to Thomas Bryant, 
.’ - } ee ’ ' ‘ 
issued Sept. 13th, 1875, on lot four, block fifty-two, of the property 
| 


° } 4 } — . — 4 ew | . >] , . ] : 
vear IS7TZ. and filed for record September 15th, 1S75, recorded in 
7 } ;" } } wif rae aad ' ? ne ’ 
hook Is ()j aeecads, prapre ett, OF ;'¢ recores {ii Douglas County. Ne- 


same braska. 


To which \[r. lstabrook. on behalf of the at fendant lrost. ol- 
ie 
‘ 


| j : ] : | 
In controversy, Which Was given for the payment of taxes for the 


+ jects, for the reasons—first, that th pleading shows that there were 
prior to IS¢2 which were 


w ; 1 . * ‘ . . » % Ae } 
het paid or offered to be pald——atl least there Is no allegation to that 


' . 


+* ] ‘ ‘% ‘ . | » 
ti xtes atl prigi LO Liat Lite ce Like esi 


? | ? } i , » O] ' } 
etleet: “CCola, thisat the deed is vold on its lace. lor the renuson that 


it does not stat where the sale took pace, and is not therefore in 
the: form provided by statute. 


GEORGE W. FROST ET Al. VS. MARTIN SPITLEY. 
Mr. Redick, on behalf of defendant Spitly, makes the same ob- 
jections, and, in addition thereto, that the introduction of the deed 
at this time is Incompetent, as there being.no foundation shown for 
; 
Douglas county upon which the deed was demanded ; and, further, 
the party exceuting the deed does not appear LO have been the 
treasurer that signed the certificate, and it does not appear-to whom 
said certificate was given; and, further, it 1s vord, it appearing by 
the bill that there was taxes due and unpaid prior to the rendition of 
the deed. Said deed is hereto attached, marked Exhibit A, C. B. 

Mr. Montgomery, on behalf of Thomas Bryant, complainant in 
the eross-bill, offered in’evidence the deed above referred to (in case 
the deed is held void) tor the PUPpOose of showing the date and fact 
of sale, and to which defendants Frost and Spitly, by their counsel, 
make the same objection as above. 

Mr. Montgomery, on behalf of Thomas Bryant, complainant’ in 

the cross-bill, offered to introduce in evidence for the purpose 
wARYS of establishing title, the tax deed to Thomas bryant on lot 

three, block fifty-two, issued, for the taxes of 1S72, December 
20th, 1875, filed for record the same day, and recorded in book 19, 
page 319, of the records of Douglas county, Nebraska, by a certified 
COPY of it taken from the record. 

Lo which Mr. le=tabrook, on behalf of defendant l’rost, makes the 
Same obj ctions as to the first deed, and the defendant Spitly makes 
the same objections as to the first deed offered, and in addition 
thereto that it isn’t the original, and therefore not the best evidence. 

Suid tax deed is hereto attached and marked Exhibit “ B,C. B.” 

Mr. Montgomery offers the deed also for the purpose of establish- 
Ing the date and fact of sale. 

To which offer the defendants in the cross-bill make the same ob- 
jection as above. 

Mr. Montgomery, on behalf of Thomas Bryant, complainant in 
the cross-bill, offered in evidence a certified copy of the tax certifi- 
cate filed in the clerk’s office of Douglas county for the purpose of 
showing the date and fact and amount of same. 

To which Mr. Redick, on behalf of defendant Spitly, objects as 
being braadaneate rial ana hol the best evidence ; anil, furth ce the certifi- 
cate does not show where the sale was made, and for the farther 
reason that there is no endorsement or writing across its face, “ sold 
for taxes at private sale,” as provided by law. To which Mr. [:sta- 
brook, on behalf of defendant Frost, makes the same objeetion as 
made by Mr. Redick. 

Said certificate is hereto attached, marked Exhibit “C, C. BB.” 

Mr. Montgomery, on behalf of Thomas Bryant, complainant in 
the ecross-bill, offers to introduee in evidence the tax certificate Issued 
by the treasurer of Douglas county for lot 3, block 52, of the prop- 
erty in controversy here, dated Sept. 9th, 1S74, to show the fact, 
date, and amount of sale. 

To which Mr. Redick, on behalf of defendant Spitly, objects for 
the reason it does not show where said property was sold. Mr. 
Iestabrook, on behalf of the defendant l’rost, makes the same ob- 


eranting of the certificate which was presented to the treasurer of 


a 
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jection, and, in addition thereto, it is incompetent and imma- 
266 = terial to establish the title. Defendant also makes the same 
additional objection. 

Said tax certificate is attached hereto and marked Exhibit “ D. 
Cz 7 

Mr. Nontgomery, on behalf of Thomas Bryant, complainant in 
the eross-bill, offered to introduce in evidence for the same purpose 
a tax certificate of the same date for thi taxes of IS(o, on lot four, 
block fifty-two, of the property in controversy, issued at the same 
time and under the same circumstances. 

To which otier the defendant lrost, by his counsel, makes the 
Same obj etion as before, and, in addition ther LO, that it shows that 
the taxes were paid subsequently to the sale for the taxes of 1872. 
‘To which the def ndant Spitly, y\ His counsel, makes the Siitlie ob- 
jections iLs made by a te ndant ik =| 

Said tax certificate is he reto attached and marked exhibit sy Ki. 
a 

Mr. Montgomery, on behalf of Thomas Bryant, complainant in 
the cross-bill, offered to Introduce in evidence the tax decd made to 
‘Thomas Drvant lor lot hour, blo kK fifty LWO, Oj] thy prop riv it) COn- 
troversy, for the taxes of IS71, issued January 22nd, ISTS, and re- 
corded January 24th, 1S75, in book 25, page 620, of records of 
Douglas county, Nebraska. 

To the introduction of which deed the defendant Frost, bv’ his 
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‘n the treasurer's office of the treasurer of Douglas county, Nebraska, 
relating to the property In controversy, for the purpose of showing 
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In Whose name the property — assessed for the year in whic 
paid CIty Lax, 

Towhich the defendant Frost objects for the reason that it Is not 
the best eV ice nec, there ly Ine no reason wWhiv this treasurer should 


hot have be a subpccniaed hi rc. leurthe rrore, Ib is bry Olt] 

establish tithe underthe issues, and that the proper steps showing i 
to bea valid len or claim upon this property for paying tax has not 
been shown. To which the defendant Spitly makes the same objee- 
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ferred to when Durant wot |iis title as being so und so—as being 
issued by somebody. ‘ 
fnt. 10. You say several maps; is it not a matter of fact that 
different maps differ? Are the lots the same on the different 
maps ? : 

Ans. I never examined particularly. 

Int. 11. Don’t you know that on some of these maps the same 
lots front different Ways 

Ans. Yes; | know that. 

Int. 12. Is that the only reeord proof you have? 

Ans. | told you of further proot. When this property was sold 
It was described so and so, according to somebody's map. 

Int. 15. Is there, that you know, a plat recorded and filed of the 
eity of Omaha ? 

Ans. | don't know that. | never examined for the regular re- 
corded plat of the ety. [ desire to testify further that, so far as 
these special lots are concerned, they have had for many vears a 
specific location, which could not be doubted and which anybody 
secking for them could go there and find them. 

Int. 14. There is no means of proving when you have found 

them, is there? . 
271 Ans, Yes, sir they can refer back to the original parties ; 
~ PE don't know who they were. It seems to me that there was 
a plat made by some Council Bluffs parties and lithographed by a 
man by the name of Jomes; thatis all LT know about it. That is 
all | have to say. 


Mr. Montgomery, on behalf of Thomas Bryant, complainant in 
the cross-bill, offered in evidence, as it: appears here, that these lots 
were sold for taxes of IS7S to one J. W. Caannett, a certificate Issued 
by the treasurer of Douglas county, Nebraska, to Thomas Bryant, 
showing that he redeemed these lots from that sale to Gannett on 
May 2nd, 1SS0, for the purpose of showing the date and amount of 
such redemption 


Objected to by Mar. Estabrook, on the part of defendant Frost, on 
the ground of incompeteney to establish title, and as immaterial 


under the ple adings 


——-s 


Mr. Rediek, on behalf ef defendant Spitlhv, makes the Sane ol- 
jection; and, further, that it is not the best evidence of money paid 
in redemption. 


Messrs. Spitly and Frost, by their attorneys, mak/ay the follow- 
ing additional objections in ease — fails under the claim lien’ by 
the complainant Brvant in the eross-bill: First, that all the taxes 
paid five vears prior to the bringing of this suit are outlawed under 
the law of IS77; second, that under the law of IS79, in order to ob- 
tain a lien each amount must be specifically numbered and form a 
separate cause of action; third, that the law of IS7) takes away all 
right to enforee a lien, the title having failed, exeept the right had 
accrued prior to the passage of that aet. 


-y 
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The complainant Spitly makes the following objections: First, 
that this court has no jurisdiction to maintain 
ond, thatall taxes that have been offered to be produced by the 
complainant in the cross-bill hav 
upon the premises. 


this CTOrss ne si (*~ 
. . ,* 
One SINCe Cease d Lo be ch LICH) 


~jp™.) 


2(2 eExninit “A. C. B.’ 


W he reas ‘Thomas Brvant did. on thr Moth day Ot Sx prt mber. A 
D. 1875. produce to the undersiened. A. C. Althaus. treasurer of 


bd } , ’ ‘ " 
the county of Douglas, in the State of Nebraska, a certifieate of pur- 
° : ° ’ . } ! ‘) } } ‘i ; ] ep 
chase In Writing, bearing date the ord dav of Se pote miber. ISio. 


signed by Ek. C. MeShane, who at the last-mentioned date was treas- 
urer of said county, from wihiel Thomas Bryant 
did, on the Srd day of September, 1575, purchase at public sale, in said 
county, the traet. parcei, Or lot OF lana Lastly In this indenture de- 
scribed, which said real estate was sold to Thomas Bryant for the 


— 
— 
= 
gue 
— 
/ 
- 
~— 
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" , . 4 : , i] ’ | : 
<um of two hundred ere hty seven «A , Gollars, that being th 
armiount due on the POLLON iri? ’ Lor iot oF land ret Irhned deiln- 


a 


, ’ . ] ] . 
quent tor the MOM-DAVIMNEHEL Of aNXes, Costs, and Charges Io] thre year 


, 
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blow IN HtV-sevelnl (0% bol Ta i 1 DIOCK LLILV-LWO (2) Cin chia 
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citv, Douglas county, Nebraska 

‘ ’ . al . ; + 4] es 2? Pers ‘ + " 4] | 

And Itappearing that the sald biomass pbrvaht Is the legal owner 

. ' s «& . P } } ‘ ‘ 4] 7 , ‘ ' : } ‘ 
Ol sald certificate of purehase ee aeria lc time tixed by law tor 
° ' : “tl , : Se , 
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siiliie nal naviIneg Deer) le Cel i ¥ sr? try i i] try j ‘wa. i ‘] tiie ee 7 
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‘ ere ; ‘ ‘ i ‘ 7 Ty ? ’ q . ’ ’ : , ’ 
Phomuas Drvant naving ‘at I z Pied i ‘4 ‘ i | Lie tract t?i pitti brie Ii- 
. . " . e 4] 

Liohed dm sald Certiicate, ald W (| Was the least quantitv of the 
} : } + ; oh s os a ‘ seenk shen wee. : 
tract cil Ve described eare _% ‘i ‘ ah ‘ ti tauf ctill ' i fiat tit if il 
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. ° . ‘ ‘ ° 2B : Sar sy : 3.7. ‘ 
lor taxes, COsts, alld Charges us abo, | Hed, ana I appearing that 
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‘ iz ~ to | i | ' ’ 7 ? ‘ ) 7 gy?) i? ; ' . \ test . 
sald Millis Were beerarii\ il Pr TaAatIOn, aba iad beeh «aduly 

] ’ “ ’ ‘ . , i e. ‘ | | , } " | ? he 
assessed Aha PPOPeriy Charoed | me TaN Hook Or dupileate tor the 
Py ; 
ent. — I i] ; | 
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veut 1S; 2. ane this =fité] Baa 85*4.° & i Phere i +. 2. ti: <i © s =| i fe} . Lif 
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for taxes, and were sold on the ord day of September, 1575: 
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Now, therefore, this indenture, made this loth day of September, 
-_ } , are ' 
the Ne) & Tq cyt Nebrask : ry\ A. { : ‘Al i Ws. tres 


IS7JoO between 


COnVEY. U 

fore ve r tla tract o1 puree) Ol mind mentioned nn sald certineate aly 
} 7 ] ‘ 1] ‘ +? i ? , +” a 1% = a : + 7 ‘ +. "7 = 
described as toliows, to Wit, i rE O), 1 DIOCK SCVenty-loul ‘+ 


(eZ), 4 Yrraahin CiEY. Dou rias county, Stute ol] Ni braskil 
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ro have and to hol 
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the appurt nuances thereunto belonging.to the said party of thesecond 
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part inas full and ample manner as the said treasurer of said county 
is empowered by law to sell the samy 

ln witness whereof the said A.C. Althaus, treasurer of said county d 
of Douglas, leis it reunto set His hand tliis both day ol S¢ ptembe r | 
A. DD: 187d. 

A. C. ALTHAUS 
Trea: vrey of Douglas County, Slate of Nebraska. 

i 


Attest: | SEAL. | LEWIS S. REED, 
f ounly f / Pa 
sh eters of 


CEPHAS WOOD. 


STATE OF NEBRASKA, | 
County of Douglas, } 


Qn this loth dav. of eeplomber, uh. I), S75, before me, counts 


clerk in and for said) county, personally appeared the above-named 
A. ©. Althaus, treasurer of Douglas county, Nebraska, and acknow'l- 
edeed the execution of the foregoing conveyance to be his voluntary 
act and deed as such treasurer: and | turther certify that L know thi 


suid) A.C. Althaus oe sige ta ea person deseribed in and who 
executed. the above deed, as grantor, and who is treasurer of said 
COULLYV ¢ { Douglas, 1) the Stiute of Nebras 

Ih) St CSS wis reot | > aL here linito set my hand and oficial seal 
the date aforesaid. 


LEWIS REED, [seat] 


Said exhibit is endorsed as follows, to wit: A.C. Althaus, county 
treasurer, to Thomas Bryant. Tax deed. Ex. A, C. 2B. Entered 
mn numerical index of deeds S pot hiber loth, LNae. Lewis S 
264 teed, county clerk. Reeeived for record September loth, 
IS75,.at 11! ocloek a. m., and reeorded in book 1S of deeds, 

at page O90, Lewis 8. Reed, county clerk, Douglas county, Nebrask 


+ ‘x ’ ‘ >? 
nxn “ B,C. B. 
‘7 ry? j . 
ry f f i LAP freasurer. ;fj Thomas bryant 


W herens ‘Thomas Drvant did. on thre Oth lay ot Decem by yr A 


ery ] 4] } . ] . ] '* , ] ] 4] 
I). ISvo, produce to the undersiened, A.C. Aithaus, treasurer of thy 
’ ® ’ | 7 , : , 
eCOuUnHETY of Doulas, iithe State of Nebraska, e rithlicates OF pureliose, —_ 
' . , ' -_ ] , ‘ t , 2 + : 
in writing, bearing date on the loth dav of December, ISeo, sloned 


} 


} ’ } j : } } =e . ‘ 
ee ee symm who at the last-mentioned date was treasurer ot 

oe re ’ vee , rey we 
said county, from which it appears that Thomas Bryant di 


| 
Fi daw of Onner: IS7o, purchase, at private sale, in sat 


{ 
] : | te ‘Se : ; ee Pe } “ ] 
the tracts, pareetis, of lots of lritiad TAStivo in this Pwiew HWLU Pe Gescribed, 


which said real estate was sold to Thomas Drvant tor the sum of 
hundred — oy) dollars, that beng the amount due on the tol- 
. ] | ‘ ‘ . ? 

lowilne Ur its or lots of land returned dell hmquent for the non- peaviaaie hit 


} 
of taxes, costs, and charges for the vear 1872, to wit, lot three (3), in 
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clerk In and for sald county, personal 
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block forty-three (45): lot three (5), in block fifty-two (o2): lot two 
(2), in block sIxtv-two (62): lot seven (7), In block one hundred and 
thirty-three (155); lot eight (S), in block one hundred and thirty- 
three (155), east: one-third of lot eight (S), im block one hundred 
and thirty-seven, all in the city of Omaha, county of Douglas, and 
State of Nebraska 

And it appearing that the said Thomas Bryant ts the legal owner 


: " : ‘ ] ] +» i; ] ] . 7 ‘ . } . 
‘cTtinc¢ates of purchase, ane the tine fixed by law for redeem- 


Of said 


{ 
. 

+) } lea tact >) ] — ara aa : , 
me the land theremm adeseribed Having now CNPP, ale the same 

} } uel rey .. 7 law. sped tl nl TE 
hot having been redeemed as provided DV law, and the sale PhOTLLS 
’ i } } } ? } F w } E . . 
Drvant hart Ing demanded a deed tor the tracts ol lind mentlore | 


'? ] ot, ] ; ’ ‘ | . ve ] ¥% * 
li SIU Certificates, ana which Was The lens Quantity (| thre tracts 
} 


2 7 > ¥y > » y 
above deseribed that would sell for the amount due thereon 


268) ior taxes, Costs, canal ¢ hare sas above specrti d. ane it cabprpear- 

Ing that said lands were legally lable for taxes, and had been 
duly assessed and properly charged on the tax book or duplicate for 
the vear IS72, and that said lands had been legally advertised for 


i 
‘ 

1} 1 ” 
‘ 


sale for taxes, and were sold on the 15th dav of December, P8735: 

Now, therefore, this indenture, made this 20th day of December, 
IS75. between the State of Nebraska. bv A. C. Althaus. treasurer of 
said COUHLV O] Douglas, of the first Peart, and Thomas Drvant, of thie 


second part, witnesseth: That the said party of the first part, for and 
in consideration of the premises and the sum of one dollar in hand 
paid, hath granted, bargained | sold, and by these presents doth 
erant. bargain, sell, and COnVEV., UNTO the said | irty 7 thre second 
part, his heirs and assigns, forever the traets or parcels of land men- 


tioned in said certificates and desertbed as follows, to wit, let three 
(.>). n blo k fortv-three Mo): lot thre (.>}, in bho LK liftv-two (ov): 
lot two (2), In block SIXTV-LWoO iy lot -eVell (4 ae block Ollie 
hundred cil thirts three leer): bot orlyt i), Ink blo k One hundred 
and thirtv-thre (dered), CASTS ONE-LOIKaA « { iat elalit C3), 0) block One 
hundred and thirty-seven (157), all in the city of Omaha, county of 


" 
} . . . ‘ ’ 
Douelas. and State of Nebraska 


‘To have ana to hold said rier oned tracts or pare le of land. 
with the appurtenances thereto belonging. to the said party of the 
second part in as fulland ample a manner as the said treasurer of 
said county Is empowered by law to sell the samy 

| 

In witness whereof the said A. C. Althaus, treasurer of said county 

(>| Douglas has hereunto oe lis hand Liiis wALIEE aqday of December. 


A.C. ALTHAUS. 
Treasurer of Douglas County, State of Nebraska 
Attest ISEAL. | LEWIS Ss 
( Hun J j 


i thy. pore =O1)C% O(ti—_ 


CEPHAS WOOD 


ri . , ’ —— * « ; ; ’ — 
PHE STATE O} NEBRASKA, (Co iy OF LPOUqUES 
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(}) this twentieth dav of Decem be re A. 1). IS7i., be bevy me, COUNTS 


y appeared the above-named 
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A. C. Althaus, treasurer of Douglas county, Nebraska, and 
270 acknowledged the execution of the foregoing conveyance to 
be his voluntary aet and deed as such treasurer; and I further 
certify that | know the said A.C. Althaus to be the identical person 
deseribed In and who exe uted the above deed as grantor, and wlio 
is treasurer of said county of Douglas, in the State of Nebraska. 
fn witness whereof I have hereunto set ny hand and official seal 
the date aforesaid. 
[sean] LEWIS S. REED, 
County Ch rk. 


| 


-), Lewls >. Reed, county clerk Recorded December 2Oth, 1S75, 
at 2! o'clock p.m. Lewis 8. Reed, county clerk. 


[ Mndorsed:| Entered in numerical index of deeds December 20th, 
. 


STATE OF NEBRASKA | 


I, John R. Manchester, county clerk and ex-officio recorder of said 
eounty, do here by COTULES that the above and foregoing isa full anid 
, ‘ipo from this records of suid COUNLY of ua di od recorded 
In book No. 19, at page of) 
In testimony whereof [hereunto set my hand and official seal this 
Zid dav of April, A. D. ISS. 
ISEAL. | JOHN R. MANCHESTER, 


} ? 
f minty f LC) s". 
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L.A. C. Althaus. treasurer of the eounty of Douglas, Im the State 
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of Nebraska, do hereby certify that the loilowineg deseribed real e 
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citv. Nebraska. was. on the loth dav of Deeember. A. DD. 1S73. duly 
: , A — oy : P _ a ig 
sold by me inthe manner provided by law, at private sale) for the 
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adihowed DY iW, 10 Phomas Drvan ror the sul oO 
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siter the litteenth dav of 1) cCemoer., iS7d. Ol Sure rele 4 ot this Ccr- 
tilieute. ; 
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In witness whereof I have hereunto set my hand this fifteenth 
day of December, 1575. 
7 A. UC. ALTHAUS, 
Treasure ’ of bie " : Col ney, tate of Ne hraska. 


Written across face : | 1), f d ive li |) ("4 ri be I Oth. 1S(a. 


’ 


| Written on margin:] Offered at public sale for taxes but not sold 
lor want of bidders, 


Said exhibit Is endorsed as follows In Z. Bryant. lex $a bf [3° 
iled Dee. ZU. IS7o. Lu Wis s., Re Co) brit clerk. 


STATE OF NEBRASKA. | 
Doutlas County. j 


ee? « 


[, John KR. Manchester, county elerk, do hereby certify that this 
Is il full ania correct COPS ora Lil X Sill certincate now on file in) the 
county clerk's office of said count 
In testimony whereof I hereunto set my hand and official seal 
this 4th day of April, A. D. Iss] 
JOHN R. MANCHESTER, 


County Clerk. 


I A. C. Althans, treasurer of county of Douglas, in the State 
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and that said lands had been legally advertised, and were sold on 


the twe ntv-third dav of December, ISjo: 

Now, therefore, this indenture, made 
Januarv, IS7S,. between the State of Ne 
f Douglas, of 


treasurer of the COUNTLV OF} 
Drvant, of the second part, withesseth 


this twentv-seecond day of 


braska. by Wim. F. Heins. 


the first part, and Thomas 


Phat the said party of the 
premises and the sum of 


: . ’ , 
first part, for and in consideration of the pn 
, 1? : ’ } ’ : ae » } 1 | P 
One dolar th Taha thd, Poathy Gratited barcammed, and sold, ane \ 
’ } ’ 
thie “¢ pPPreschis th rani, bargalh, se ied COTLVEOV. UNTO thi said 
| | ’ , ° : . 
party OF the second pret f.nnhd to bis heirs and assigns, torevel the 
. ‘ _ : ‘ . } .*% 
tract or pares lot land mentioned in said certifieate and deseribed 
. 1] \ ; | crt a { 7 I ‘, , ral ‘ e 
as ioliows, to Wit. jot tour (4) In DIOCK hitv-two (02), In Oniaha 


} ' ' 
city, Douglas county. Nebraska : 


To have and to hold said mentioned 


{| ‘ y.ty ye? , ; e 4] : 1? ’ } ; , " 
Lit ipopeull CLiACes HePrTeuntLo Derohne A. 
; . ; , ; 

oo } ‘ id ] " *}) ' i ~~ 

‘ ‘ ‘i pMurt. mld cf lls nmeirs ahd a 


tbie tnanner as the said treasurer of.s 
i ™ 
miW ta) Se il the same. 
St) In testimony whereof the said 


| . , . 
said county of Douwlas, has he) 


‘ 


this LWenty -second dav of Jar uary, 


Treasurer at Don cel 


af 


Attest [SEAL. | JOLIN 


In presence of 


W. P. HENNESY 


ni this 24 
f | iio «a I i ‘ til 
’ } 
| ¢” , rie] ? Lic} ‘ ' ? ‘ l) P*.. »? 
i 
\V | | 
' ‘ . ' 
1) i] lis bel i. Ww (OW i | i Li 
’ } - |e t ’ 


17 rit ‘ | | 
; ) } j (| ‘ A 
, | 
; \V >is [FCasur©rel 4 
or =K f] 
} + } } ’ ' 
. ’ 4 ** . 
Ih WV t c= Where rj | pict WE mere ‘7 
Cw oa 
aiOresalad 
f () ." 
SEAT Jt) x" 
| ; 
~ ] } 3 rictavre ' es % gy 
‘ (LCA | Chaar i) 
} 4 4 4b 
reasurer to Thomas Brvan hi 
of dncdla Tannery 94 1R78 | 
lie’ f fit “ i TT «as j ‘ 
" 2. . tno . ] l. semwmes ©) 4 1O7e 
ita a5 hor record FAnUAPS on % j 
, . ‘? . 9 
. 7 7 sf 
Corete 1t)} hook Fay * ()j deeds. fil Paice 
} | . ° 
" vv TL »y* L* Tuy " sy? \ , ~ 
LUULILS cierk, Douglas CUE Y « al N 


A } 


ict or pareel of land, with 
{ the sated party of the 


ns. forever in as full and 
f COUNLV Is ¢ mpowered by 


Wm. F. Hens. treasurer of 


unto set his hand and seal 


Isis 
WM. F. HEINS, 
f ji itu. Slat of Ne Lraska 


tk. MANCHESTER, 


; ’ ; 
f ‘sf nfl f i, rh 


h re me, a notary pub- 

? 4 H , | 
ippeared ‘the above-name 
xecution of the foregoing 


, 
; ; 
: as . 
' ‘1 ? +} . = 
| Ileins to b Lilt dene 
as orantor, 


} State of \ e- 


et my hand and seal the date 


R. MANCHESTER, 
Notary Public 


it: Wm. F. Heims, county 
1 Entered in numerical 
Rk. Manchester, county clerk. 
at 103 ocloek a. m., and re- 


520. John R. Manchester, 


j ‘ 
NLATE O|] ~ ' 
+ j f J) 
(oi j/ j j 
\ { 5 | ‘ ; ,] 4 , t ‘ |) : ! y) tT! ‘om, ? ; 
. ‘ 3 be ‘ ‘ ‘ ‘? i Pl Pw ta iit iif 
\ } r } 
ray Veet ; i ’ ‘ : P r \}) (| ’ a4 j 1‘ } i's 
‘ ' ‘ = 
; *) 
Leake | ya yb, Was, 
’ | ~ ’ 2 : 
} , , i : ’ Zz. ’ 
Olt Jord Ol | ' Rey iu pred Tov baie real 
é ‘ . ' — ‘ . 
Dlr pol ‘| > if) ‘ ié 1h] ni! att? a COURS 
j j ‘ 
; , % 
’ ror 7 , ‘ “SIeenT amo ner tO on 
Ss] | . . | i , , reif ; ? ana 
: ‘ / '4° i‘ ' Ta bili et, aiid 
> ‘ i i ss ‘ me ar ~ | 
j i ‘us . if) Feta ge we): Sy 
‘ , ' 7 2s ? 
' ' a ae 
berth Lia ii , 4\ it? iiact * if 
} } | 
j ‘ a ‘ . ’ ef 
Deng | | ind T further eertifs 
, " , ’ +.) ' >} 
threat < Ch the manne 
‘ { ‘ P | i} 
; eA , , " ] " ' 
Prove ;i j { . I i\\ , it i] cissI' 1] , st 
! P 4 ’ . i 1 P ‘ 41 } 
{ , 4 ’ ; ’ 
IM? CHLITICd to Mec erthne twee V-lLiird day ol 
} f . 
; ’ i } ‘ ’ t y+ ’ ’ 
dere } : i ee i ;? ‘ j i*% iif 


‘ ’ 4 ’ ’ } ° 
1 Qn mars Cetieredd af tit S “ic for taxes, but not sold tor 
*#) boa ] ; | ; ‘7 } 4 ; . , | : *)e) y ne 
Willil (>| ty Ee. oe a . an == ;¢ (| i } | Bit ril ky 13) . ‘1n)T ot fil itil \ — om 9 ter ‘. 
A 
~ — ] ’ ] ; } ' 1 ' - ? ‘7 , } i 17 
ect a | EL Led i (> Wi \ , lied iWill 
] gees ! oe ] —- ra” ; : , 1 
ior tak OF If4l. 4 ) Dee, 2 {+ Pransterred to Thomas 
Ds ‘ a Be ‘ wat I : a ee ! ee . > f _ ’ 
Dbryvant, Emily Satterthwatt Filed. Januarvy 24. 1S7S8 John 
\ ar 
SPANCHeESTCT, COUTLYV CLOPk 


ii ; i i < j 
‘ _ . . 
| } r»\ f | 
be il ttadi i | is tf \ ' | ; iit | ie ‘ a rhe 
’ ~ ’ 
COUNTY Cicrl lil i \ 
| } +’ ? 1 
| LF y) 4 14 ? ys 1% ; ; ; ‘? ti ’ 
[ha te LOLA : et 1 | Lt and oflicial seal 
| ia ty | , 
bhiis -dth dav of Ap L, a 2 


MANCITESTER, 


( fy, C Ley] 


~~ 


[sean] JOUN J 


(ihoRGE WW 
cena “Ft C. 


j ares Paid fiti Lots 3 iV 
IS, fo IS7f). 


se ce tase bt RSS: iain et 
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4 Block iy? Omaha. from 


, 


— 
1) cpt ik poet ae 
—_ _- a? a ome 
~ f Ss ¢ ~ ¢ 
ian | { - i} ; fh) ¢.4) 
) i be 67 $2 
- 14 s7 ma) | @] 4 OT 
\ ‘ | b. = 19 BO a 20 
}s~ J ay | | I ‘.t} i Yipes . . 
j i i‘) 90) | | ot te] 
sith SO) ~ iva dh oe be 


‘To whom iiss <sed : 
“4. NO haMe. 
IS7dD. T. C. Durant. 
rar Do. 


" ' 8 
(ili ail (}; tiie? } 
- 
y ay Ws . Samil Ce, 


, se 
hereby Cerin that thie above Is a true reco 
. : ’ : } ’ 
ice Ol the tax ana Interest pald ana 
‘ 
’ 


Mallett. treasurer of said eityv of Ounaha. do 


re Cony oft the rec- 
the whole thereof 


5. G. MALLETT, 


County TREASURERS Orricer, Dor 


: 7 | 
| hereby certify that the following is a correct 


scales. dates. &e.. appearing on the records of this 
i i 


8S and 4. bk 52. Omaha, to the best of: lV knowle 


1872. Assessed to —— ——; sold Dee. loth, 
Bryant for Co. and city taxes for 862.80 
IS75 

1875. Assessed to —— ——:; sold Sept. 9, 187 
ant for Co ind CIL\ tax for &76.46 


IST4. Assessed to ————; paid by Bryant 
title, June 4, 75, Co. and eity ; amount, 861.09. 
1875. Assessed to T. C. Durant: paid by Bryan 


f if ij (i7 (Is 


GLAS COUNTY. 
NeB., Ap'l 2, ’81. 
“Pateme nit of tax 


4 Seiad = 
otlice against lots 


1S73. to Thomas 


tax deed given Dee. 20th. 


| to Thomas Drvy- 
_as holder of tax 


it, as holder of tax 
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title—county tax, July 10, 76, $51.59; city do. do., July 14, ‘76, 


SOAGL. 
1876. Assessed to T. ©. Durant; paid by Bryant, as holder of tax 


title, Co. and city tax, July 31, 77, $46.75. 


IS77. Assessed to T.C. Durant; sold toJ.C. Noves Noy. 6th, 1878, 


for Co. & city tux. SLo.b0: tax deed issued to Drvant Dee. | ao 


IS7S. Assessed.to U. P. BR. R. Co.: sold to J. W. Gannett Janey 7, 
ISSO, for Co. & city, for So2.9S, and redeemed by bryant Mais »o, LSSU, 


»* 


for Soh 20. 


IST. Assessed to U. P. NR. R. Co. ; sold to J. C. Noyes Dee. a4 ‘ol. 


for ( ) iV CILY tax. SS) (}.). 
ISSO. Assessed toJ. I. Redick: tax now due. 


Lot 4: 


IST71. Assessed to —— —: sold to FE. Satterthwait Dee. 25rd. 

75, for county tax, for 8156.03; deed issued to Thomas Bryant Jan’y 
y aro Mena i 

235 IS72. Assessed to —— —— - sold to bryant Sept a. 1Gé4a. 


for Co. & CIty tax, SITZOS;: deed given Sept loth. 1875. 
——-. sold to Bryant Sept. 19, “74, for Ca 


1S75. Assessed to 
& city tax, SIU77.444. 


IST4. Assessed to —— ——; paid by Bryant, Co. & city, June 4, 


— . “> ¢ eve 
>. S1.5-4.09) 


20, 46, $151.72. 

IS76. Assessed to ? " ' July 
OL, 44. 8109.09 
ja. Assessed to ¥ sold to J. C. Noves for Co. & eity,. 
Nov. 6,°75, for S10-4.67 ; deed issued to Bryant Dee. Ist, ISSO. ; 

ISTS. Assessed to U.P. R. R. Co.: sold to J. W. Gannett Jan’y 7. 
ISSO, for Co. & city, for $120.76, and redeemed by Bryant May 3 
‘SO, for SITRS.o5. 

IS7!). Assessed to.U. P. R. R. Co.; sold to J. C. Noyes Dee. 24, S81 
lor Co, & city, for 8118.56, | 

ISSO. Assessed to J. I. Redick - fax NOW due. 

The within-named amounts are the original figures paid by pur 


chaser, without interest from date of payment. 


W. F. TEINS, Co. Treas. 


eo 


ed 


- @ 
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Exuisit “I. C. B.” 
CountTY ‘TREASURERS OFFICE, 
DouGLAs County, NEBRASKA, 
OMAHA, April 4th, 1551. 


Slate mint of County and State Tare s Paid fill Lots > na 7 in Dlocl: TVA 
Onaha, Ne b., from ISG; to IS], Inclusive. 


; 2s 
Year Date a] rece ipet 1} whom paid = = 
os | 2 ~~ 
‘“ / % i ms } . t; 7 
. N i, "7 - 2 TO) f tux | sia1 90 
. | Z j 
[Sts 3 | 52 
; ~ lo? 70 
7 ~ | 
Pset? eter ee ~~ i} ) 
é' } vy Ze 4 
Is,” - »? is Sv 
insite eal nal i. | 2 21O OW 
IST 1. : pe wm 60 
) 4b ; 
2SJ lo whom assessed : 


1S67. No name. 
ISOS. Do. 

i860. U. P. B. Be. 
IS70. T. C. Durant. 
IS7T1. No name. 


STATE OF NEBRASKA, County of Douglas: 
[| hereby. ce rtify that the above and foregoing Is a true COPY of 
the records in my oflice relating to the facts and matters therein 


stuted and indicated. 
| WM. F. HEINS, 
County Tie asurer of Douglas f ounty, Ne hraska. 


os » $66 ’ » ? 
Exuinit “J, C. B. 
County Treasure y 3 ( % rtiticat of Tar Nali 328). 


STATE OF NEBRASKA, | 


we 


ounty of Douglas, } 
Wm. F. Heins, county treasurer, to J. C. Noyes. 


I. William F. Heins, treasurer of the county of Douglas, in the 
State of Nebraska, do it reby certity that the following deseribed 
real estate in said county and State, to wit, lot 3, bUk Ov, in the 
CILV oO Onoaha, Wiis, Ol} the sixth day Ol November, A. 1). IS7S, duly 
old by Hic, inh manner provided by law, al publie sale at county 
treasurer's otliee, for the delinquent State, Co., and city tuxes for the 
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year 1577 upon the same, amounting to forty-five ,°°, dollars, in- 
cluding interest and penalty thereon and the COStLS allowed by law, 
to J.C. Noyes for the sum of forty-five ,',°, dollars, he being the 
highest and best bidder for the same: and I further certify that 
unless redemption IS made of said real estate 11) the hiner }Pro- 
vided by law the sid J: (3. Noyes, — he Irs Or assigns, will be entith dl 
to a deed therefor on and after the sixth day of November, ISSO, on 
surrender of this certificate. 

In witness whereof | have hereunto set my hand this sixth day 
of November, 1573. 

WM..F. HEINS, 
|| of Donalas County, Nhiity of AY hyrasha. 


lor value reeeived, | assign the within certificate to Thos. Brvant- 


J.C. NOY ES. 


a0” ' ' ryt. RE we F sail ’ Vat e 24 
AN f gi Fij lreasuyrer (vrtiteat, ‘ij Noth ode DED. 


_— 


ete 


Tne STATE OF NEBRASKA, | 
( vrrjala ot Dionuaglas. j 


|, William I. [leins, treasurer of said eounty of Douglas, in the 
State of Nebraska, do hereby certify that the following desert bed 
real estate im said COUNLY and State, to wit. lot 4. bVk 52. 1n Omaha 
city, was, on the sixth day of November, A. D. 1878, duly sold by 
me, in the manner provided by law, at public sale at county treas- 
urer’s ollice, for the delinquent State, Co., and city taxes for the vear 


ISG id, Upon the Same, dnounting to one hundred W four vo dollars, 
Including iterest nial penalty thereon and the costs allowed by law, 
i ; ; , ly Lil as | , 
to J. C. Noves for the sum of one hundred and four 7 dollars, he 


| 
being thas biperdas st and best bidder for thir Sane ° ana further Cer- 


i 


tify that unless redemption is made of said real estate in the man- 
ner provided by law the said J.C. Noves, his heirs or assigns, will 
be entitled to a deed therefor on and after the sixth dav of Novem- 
ber, A. D. ISSO, on surrender « | 

In witness whereol [have hereunto set my hand this sixth day 
of November, 1S7S. 


‘2 me eee 
I this eertilieate 


WA. Fb. TEEINS, 


a . . ’ ' } 
Ireas ier of Douglas ( itil se Nf Zc (al N, hyaskea 


lor value received, | assign the within certificate to Thos. Brvant. 
J. C. NOVES. 
Notire , 


To G. W. Frost, occupant or owner of lot three (5) and lot four (4), 
in block lifty-two (Ov), in the city of Omaha, Douglas COUNTY, Ne- 
braska: 

You are hereby notified that the above-described real estate was, 
on the 6th day of November, IS7S, sold at public auction to J. © 
Noves for the delinquent taxes of 1S77 thereon, for whieh taxes satd 
rel estate was taxed in the name of T.C. Durant, and that the time 
ol redemption from sale will expire November 7th, ISSO, cnn that 
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unless said real estate is redeemed from said sale on or before the 
7th day of November, ISSO, a deed will be issued for said real estate 
to Thos. Durant or his assigns. 
TIHOS. BRYANT. 
286 STATE OF NEBRASKA, ) 
Douglas County, f oS 
J. B. Whittier, being first duly sworn, savs that he is the agent of 
Thos. Bryant, and was his agent on July 2th, LSS0; that Thomas 
Bryant Was and Is the asslghee of J. U. NOV sas to the tax certificate 
Issued to said Noyes on the above-deserile d tax sales, Which Cer- 
tificates are hereto attached; that on July 29th, ISSO, afliant served 
the above notice personally on said G. W. Frost by delivering to him 
a true copy thereof; that at said time said G. W. Frost was and now 
Is the occupant of said above-d: scribed lots of re al estate : that said 
ie (. Durant, In Whose name said real estate was taxed as above 
stated, could not then and cannot now, after diligent inquiry and 
search, be found in Douglas county, Nebraska. 


J.B. WHIEPTIER. 


Signed in my presence and sworn to before me this 50th day of 
November, ISSO. 
[SEAL. ] LEWIS A. GROFF, 
' Notary Public Lit and for Douglas Lo. Ne h. 


[ Endorsed | lente red in numerical Index of de ds lL) cember 2nd, 
1880. John R. Manchester, county clerk. Recorded December 
2nd, 1880, at os o clock }). Unt. 

STATE OF NEBRASKA, | 

County of Douglas, j sak 

I, John R. Manchester, county clerk of said county, do hereby 
certify that the above and foregoing is a full and correct transeript 
from the records of said county of an instrument recorded in book 
30 of deeds on pages lO,. 408, & 469. 

In testimony whereof I hereunto set my hand and official seal 
this 5th day of April, A. D. 188] 

(SEAL. |} JOHN KR. MANCHESTER, 


f ounty f l, rf 


IST Exnipir “K.C. B.” 


Tir Sys 8 Tar Dd ‘ dd. 


STATE OF NEBRASKA, |... . 
; a. 
Douglas County, j 


Whereas at a public sale of real estate for the non-payment of 
taxes made In the county aforesaid on the sixth dav of November, 
A. D. is7S. the following described real estate was sold, to wit: Lot 
three and lot four, both in bloek liftyv-two 2), situated in the city 
of Omaha, in the county of Douglas, in the State of Nebraska, for 
the delinquent taxes of 1S77 thereon: and 

9 be jo 


¢ pom JL odep 
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Whereas each lot was sold separately for the separate amount due 
on each. and were sold to J. C. Noves, who was the highest and best 
bidder therefor, at the treasurer’s office in sald coUunTtY : ana 

Whereas said J.C, Noyes has assigned the certificates of said sal. 
to Thomas Bryant, who owns them; and | 

Whereas the same not having been redeemed from such sale, and 
if appearing that the holds r of the certificate ot purchase of sata 
real estate has complied with the laws ot the State of Nebraska, nec- 
CSSaPry LO ¢ rnititl him to aa ed Of said real estate : 

Now, therefore, know ve that I, Wm. IF. Teins, county treasurer 
of said county of Douglas, in consideration of the premises and one 
dollar to me in hand paid, and by virtue of the statutes of the State 
of Nebraska in such cases provided, do hereby grant and convey 
lito ‘Thomas Bryant, lis hie irs, ana ASSIVNS, foreyve r, the suid rent 
estate here Inbefore deseribed, subyect, howeve r, to any read Inption 
provided by law 

Given under my hand and the seal of our court this first day of 
December, A. D. 3880. 

WM. FL HEENS, [sean] 
Treasures of Douglas County, State of AY hrasha 


a presen eC Ol-— 


JOLIN RUSH 


STATE OF NEBRASKA, | 
Douaglas Caomnty, j 


oe ° 


Qn this first day of December, A. D. 1SS0, before me, the under- 
signed, county elerk, duly clected and qualified for and residing in 
and for said county, personally appeared the above-named 
288) Wim. F. Heins, treasurer of said county, and acknowledged 
the foregolig Instrument, and alse the execution thereof, to 
be his voluntary act and deed as such treasurer: and | further 
certify that [ know the said Win. I. Tlems, who executed the above 
deed as vrantor, to be the identical prcPsanti deseribed therein and lo 
be the treasurer of said COUNTY of Douglas, in the State of Ne- 
braska . 
[ln witness Whereoi T have hereunto set my hand and the seal of 
said county, my official seal, the date aforesaid. 
[SEA , JOHN Ro MANCIIESTER, 


’ } . } . } - } 
( 4) pita f ley] ‘ii (fail beai Doudlas fount. Nebraska 


Said exhibit is endorsed as follows, to wit: Tax deed. Wim. i 
Ileins, treasurer of Douglas county, State of Nebraska, to Thomas 
Drvant. state of Nebraska, Douglas COUNTY, ss? Filed for reeerd 
in the clerk's office of said county the 2nd dav of December, ISSO, 
at 3 oclock and 50 minutes p.m., and recorded in book 55 of deeds, 
on page 469. Jolin R. Manchester, county clerk, by HH. TP. Leavitt, 
deputy. Entered in numerical index of deeds December 2nd, 1550. 
John R. Manchester, county elerk | 
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184. 42). Cert. 2d. No. 613. 


TREASURER’S Orricre, DovGLias County, 
Omana, Neb., May 3rd, 1880. 


This 1s to certify that T have this day reeeived of Thomas Bryant 
the sum of one hundred eighty-four (65, dollars as redemption on 
lots ow bin block OZ. THAT city —rect hiplion on lot o.. Sot) 20 

= ale [28 od 


SIS4 75 


ouglas COUNTY, State of Nebraska. which were sold to J. W. ( rinnett 
lor the delinquent State, county, and CItV Tax for the vear ISZS. 
(Original.) - WM. F. HEINS, 
( ountu Treasurer. 
JOLIN RUSH, Deputy. 
ONY) Mr. MonrooMery, a witness on behalf of complainant in 
eross-bill of Drvent, being first duly sworn, testified as fol- 


| wish to testify that I was doing business for Mr. Bryant during 
thie veoaur | SSO), ana that all I brant Stuiftntner, unt | in the fal |. \l # Bryant 
was in Wisconsin, and. [ had correspondence with him, and that he 
could not have served this notice upon Frost, because he was not 
here to do it 


Cross-examination by Mr. Rep 


Int. 1. When did he return 
Ans. Ll cant TAAM the exact date 

Int. 2. Can vou give the month ° 

Ans. I eould if | were at my otlice. Some time last fall 

Int. 5. What. time in the fall’ 

Ans. [think it was in Septembes 

[rit L Aintita faet that he was olf and o1 ack and forth here? 


I , | j ’ ‘ Y : a 
Ans | (dort think ne Was here alter ie vent until he went to 


ad 


? 


had letters from 


J. B. WHITTIER, 2 witness on behalf of Thomas Drvant, the com- 
' ‘ 


plainant in the cross-bill, being first duly sworn, testified as follows 
Examined by Mr. Wepster 


Int. 1. What is vour name, age, oc Ppacion, and place of resi- 
Ans J, 1}. Whittier: age, ot am enga ed 1 this land business 
at present, and reside in Wisconsin 

Pe 4 Please read that notice and-attidavit first (hands witness 


196 GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


paper) and then let me ask you a question or two. Are you ac- 
quainted with Creorge W. Frost ? 
Ans. | ain. 
20) Int. 5. Did you evel have anything to do with this tax 
iitle claim of Thomas bryant on the lrost property or the 
prop rly Occup b\ him —lots thar ( and four. in block fifty-two”? 


Ans. Nothing further than serving notice on him, 

Int. 4. When did you serve notice upon him, what was it about, 
and what for” 

Ans. The notice was that there would be a tax deed executed 


Int. 5. You have just re vl that notice: state whether or not you 
served such notice upon defendant Frost ? 


, eeuriy 
Ans. Yes, sit | ryved the notice upon him. 
"y ‘. , -. ) 
lint (6H Wheat kind of a notice was it 
4 ] 


Int. S. What day did you serve it’ 

Ans. I don't remember the exact date; [ shi 
Ing the paper) that was 

[rit Q. What is the date? 

Ans. 2th day of July; [served the notice in July—I think it 


uld think (examin- 


~~ 


' ¥s “te ie _ i ae . 
Cross-examination by Mr. Reprek on behalf of de fendant, 


Int. 1 | Will vou “wer that this Is af COP of that notice ? 
\ns. To the best of my knowledge: | could not swear. 


7 t? Be } a } "y ° } . ’ . . . 
Mr. hrediek, on behalf of defendant Spitly. objects to the testl- 
i * + 


mony of Wo) | er ona as! 2 that if hye trie] ] lit th] | , k ; 
' a. ' aii : ‘ ii a s is ‘ cl > Pe "LP ICAO II OU: til aisoO Thal Sah 
| 4] : = ens Pe ; : : 
tne further obreetron that this notices Ss hot such a hotiece as is re- 
, , 
(7Vi]Tred? by Bae 


. rr . . } iz . 7 ’ ’ 5 
xy] Mr. Estabrook mn behalf of defendant [rost. makes the 
} >») a ? ’ ] ' oy ’ ; By j = , 
same and additional objeetions to the testimony of this wit- 
— +7 } , ) | , | a4 = ] , ; 
ness because he cannot testify 3 idependent of memoranda. 
Cross-examuination by Mr. Esrarroox : 


7 ’ : oe — : ee . 3 4: : * 6) 
Tint. Led. DI Vou serve this notice vourse lf ‘ 


Int. lo. Where: at his hous 
Ans. Yes, sIr 
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Int. 16. With whom did you leave it? 

Ans. With Mr. Frost. Yes,sir; and I am positive, because I went 
to serve if before the time. 

Int. 17. Are you and Bryant in partnership ? 

Ans. No, sir. 

Int. 1S. Have no partnership in the buying of tax titles ? 

Ans. No, sir: hone at all. 


Redirect examination by Mr. Monroomery : 


Int. 19. In what relation to Mr. Bryant did you stand with refer- 
ence to serving that notice ? 
Ans. I served itas Bryant’s agent 


292 GEORGE W. Frost, a witness on behalf of Frost and Frost 
In the cross-till of Bryant, being first duly sworn, testified 
as follows :’ 


Here the complainant Spitly objects to Mr. Frost giving testimony 
In support of his and Mrs. Frost's cross-bill on the ground that Mrs, 
l'rost 1s an Improper party to the suit and eannet maintain her 
claim by the ecross-bill, and the testimony given by the witness will 
be immaterial, and that the testimony otfered in support of the 
homestead has been oOnee tried ana adiudieated by this court. 
Objection overruled. exception taken 


examined by Mr. Wenrster : 


Int. 1. How are these two lots in controvs rs\ located as to each 
other? 

Ans. All in one enclosure: located on the corner of 21st and 
Chicago streets. The house stands on lot four, corner lot, and the 
other lot joins on the east: house on one lot, stable on the other. 

Int. 2. You may state whether they are within the limits of the 


city of Omaha. 

Ans Yes, sir: Within the limits of th CILY of Omaha 

Tit. o. You nay state, \lr lrost, whether or no at any time vou 
have made any relinquishment of 4 omestead right in this 


property ; and if sO), it) what Way 


To which Mr. Redick objects as leading and incompetent and 
immaterial. Overruled. Except 


Ans. Ni ver 
‘ ’ ») ee. i ' a 3 
Init. ‘§ You mav state what ciaim, 1 any, Vor} made. (>! you ay 
Stute What has bee hn vour claim as to these lots as to Voul hotn shi ad 
- » «< . " es ‘ } ‘ ] + ; »* =? : ‘ ? * ‘7 ~| . 
rights thie rent n—what has meth YIU is Our cialm as to your homnic- 
stead rivlits to these lots. 


oe 
Obiected to as ineompetent and immaterial, the same question 


having been adjudicated by this court. 7» the first objections master 
overrules: latter held under advisement ' 
ove Ans. I have claimed since 1866—sinee about the middle 


of 1866 I have claimed these two lots as my homestead; I 


2 ae oe eee 


i SL a 


Pe ee eee r 
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have property in ditferent paris of the State, but heve always claimed 
these lots as my homestead, and do now claim them as such. 


The counse!] for complainants l‘rost and wife now clVeS notice 
that he shall rely, 1) support of their ceross-bill, on the te Umony of 
Mr. Frost, whenever introduced, as to the homestead rights set up in 
his answer, and also Upon the record proof Introduced by Spitly, iis 
well as also for defendant ['rost. 

Cross-examination by Mr. Repick 

Int. 5. Did you ever occupy this property as the tenant of any- 
body ? 

Ans. Never; you know that. 

Int. 6. At the time you got your decree and in the litigation in 
thr state court, dic het Judge Savage, Ih adjusting the account lye- 
tween you and the Credit Mobilier of America; charge you with the 
Lise ot the Property ‘4 

Ans. I think not. 

Int. 7. Ain’tit a faet that byron teed was a witness on that trial 
to snow the rental value of that property ? 

Ans. | don’t remember anything about it; T don’t think he was. 

Int. S. Ain’t ita faet that the court, in rendering that deeree 
charged you with the rental of the lots as so much borrowed money, 
in settling the account between you and the Credit Mobilier? 

Ans. I don’t think he did. 

Int. Will you swear it” 

Ans. No, sir. 

Init. Lt) Dic hot the Credit Mobili r colnmence an action to put 
you out of the premises, in the county court? 

Ans. Yes. sir: and it crc) herat. 

[iit 11. And | di fended you? 
yf Ans. Yes; they commenced suit to nose around; they 
would have did it on their motion. | 

Int. 12. Aintait a fact that vou agreed with Durant to work for 


him for the first vear for 81,500 and vour house rent? 
Objected to for the reason that it appears from the statement of 


? 


counse! that the records will show and this Is hot the best evidenee. 
Overruled. Exceptions taken. 

Ans. No such irrancement was ever made the arrangement Was 
that he should pay my house rent while | cecupied the house of 
Coons; but in regard to my house up here, no rental was tixed or 
anything sald about it. | 

Int. 15. And you never was charged with rental by anybody, 

Ans. No, sir; not that | know of 

Int. 14. In adjusting your claim, ain't it a faet that Judge Savage 
charged you with it? ; : 


‘)} 


{ Mbiected to. ( Myeetion sustained. 


Int. lo. Tfait should turn out that Judge Savage charged vou 
with rental up to the time vou got vour deed from the Credit. 
Mobilier, wouldnt you then have been a te nant ” 
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Objected to as immaterial and asking fora legal opinion. Sus- 
tained. Exceptions taken. 


Int. 16. How long before the deed came from New York had you 
been down to New York seeing Durant t 


Objected as not proper eross-examination. Overruled..  Ex- 
ceptions. 


Ans. | don’t know. 

Int. hd. Give if as near as you Cull 

Ans. | can't remember. 

Int. IS. Can you come Within a vear and a halt 

Ans. I think | might—within six months 

[nt If) As near as Vou ean, 

Ans. I lett New York and was gone two or three weeks: 
295 on my return | was sick; | was not out of the house for 
several weeks: |] was not out for eight weeks. 

Int. 20. When did you start ? 

Ans. I think some time in autumn 

int. 21. Of 18/67 

Ans. I could not tell: have no recollection when it was 

Int. 22. Can’t tell the year? 

Ans. | can only {ix the time it was when | found 

[nt 2. | dont Care about vou fixing the Lime. What Vi ur was if t 

Ans. I believe about 1876; lam not sure: I don’t remember 
have been to New York so many times I can’t remember that par- 
ticular time. 


GEORGE W. Frost, called by Spitly and himself in defense to the 
eross-bill of Thomas Bryant. 


Examined by Mr. Estanrook 


Int. 1. Do vou know this gentleman, Whittier, that just testified 
hie re: 

Ans. I believe I have seen him. 

nt. 2. Did he ever eall at your house ? 

Ans. Yes, sir: hie did. 

Int. 5. On what oecasion ? 

Ans. For the Purpose Ol ser Ing a certificate or notice. 

Int. 4. Did he ever call for the purpose of serving a notice? 

Ans. Never. 

Int. 5. At what time did he eall for the purpose of serving a notice? 

Ans. Some time in the months of October or November: some time 
after it was left at ni hous 

Int. 6. Who left the notice at your house? 

Ans \r bryant; Thomas Bryant. 

Int. 7. When? 

Ans. l think the last of July 

PO Int. 8S. Will you swear this man did not leave it? 


A lis. Yes, sir 
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examined by Mr. Repickx for and on behalf of defendant 
Spitly : 
Int. 9. State whether or not Whittier ever served the notice on 
you which he referred to to-day. 


Ans. No; he did net. Mr. Bryant was at my house a dozen times. 
Mir. Bryant served the notice on me. Whittier came to see the 


notice. I don't know whether I showed it to him or not. 
(‘yoss-cxumination by Mr. MONTGOMERY: , 


fut. 10: You Sil that Mr. Bryant served the notice on you of the 
{ Xpuratvion Ol re 7 miptlion ? 
Ans. Yes 
Int. 11. You know Bryant, don’t you 

Ans. | know him: he has been aul iy house a gre at man times. 

Int. 12. You mean to swear positively you could not be mistaken 
about it; that Whittier did not serve that notice on you in the latter 
part ot wt 

Ans. | mean to swear that bryant came to my house and pulled 
out of his outside pocket a paper and said he would serve a notice 
on mie. LT took that notice and showed it to Mr. Webster, and after 
that Whittier came to iy house and wanted to see notice. | swear 
that to the best of my knowledge and belief. 

Int. 13. You wont swear positively that Whittier did not serve it? 

Ans. Only to the best of my knowledge and belief. 

Int. 14. What kind of a looking man is Bryant? 


] 


~ 


Ans. Crood looking man: somewhat better than Whittier, ] should ° 


think. 
lnt.*15. Tall man? 
Ans. Yes: somewhat 
Int. 16. What kind of whiskers did he wear? 
2, Ans. | don't recollect. 
Int. 17. Supposing that [ should bring witnesses to show 
that Bryant was in Wisconsin at the time? 
Ans. | don't swear as to Just the time. 
Int. 1S. Supposing [show you letters showing that Mr. Bryant 
was in Wisconsin all of last summer up to September ” 
Ans. | would not alter my opinion. 
Int. 19. Would you swear that Bryant served you with that notice 
last summer? 
Ans. would swenr to the by st of ny recolleetion. 
Int. 20. Was it not in the Winte ry 
Ans. Some time Ly lore Dec mil er. 
Int. 21. Did the sun shine on that day V4 
Ans. 1 won't swear as to that. 
Int. 22. You wont swear that Whittier did not come to vour house 


} 


and give you a notice on the 29th day of July’ 
Ans. | will swear that but one notice was served on me and 
Bryant served [it]. 
Int. 25. You think he Is mistaken? 


Ans, Ile is certainly very badly mistaken or else I am. 
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Int. 24. You can’t tell when this notice was served on you ? 

Ans. No, sir; I can’t te ll: I don’t remember. 

[iit. 20). You Say W hiittic rcame to see Vou after the notice Was 
served on you; did you show it to him ? 

Ans. Yes. sIr: | think | did: | don't re member iy 

Trt. Zt. Was that the notice that was served Ohh Vou by brvant 
that you showed Whiittic rT 

Ans. Yes, sir: I think it was. 


yt hy a 2 ‘ 
The {}) wala le, 


Notice of the sale of real property in Douglas county, Nebraska, for 
the taxes of the vear IS77 r PEDELEDLATILS Uap, Including State and 
county and city taxes for the city of Omaha 


TREASI RER S UFFICE, Ldevt (TAS {*.. 


OMAHA, NEB., October 5, 1878 


Notice Is at re by rly 1) that. lth COMM PLANCe W ith) the revenue laws 
of the State of Nebraska, I, William I. [leins, treasurer of Douglas 
county, State of Nebraska, on the first Monday in November, in the 
vear IS7S, being the 4th dav of said month, between the hours of 
nine oclock a.m. and four o clock po m.,at county treasurer's office, 
In the court-house, in the city of Omaha. in Douglas county, State 
of Nebraska, will offer at publie sale and sell all lands and real prop- 


7 y , , , , _ 4 ——s 
erty 11) Sillel COUNTLV OFF Which the taxes tevied tor the vear ISG 4 re- 


} A } } | : ; 7 “Tea } } 
; " . ; vy P ‘ ‘ j , ’ "ih +} ' e . 
Prbakddh Ublpada, hae Salad iahas ahd real Property Will te sold to make 


therefrom the State and county taxes and citv taxes for the eity of 
| _ ] ) :% sak ’ es? * . ’ ; . . er 7 . 
Omaha levied and due on said property for the vear IS77, together 
with such OX po nses, IN tTeTests, Ald Tees us Ma beave accrucd at thie 

ah | a oe P al ey Teer oe 
time of sale. he POlow me is au des ‘ Ob OF thie hdlied = aba real 

} Fe ] | ‘ ae } | ’ 
property to be sold and the amoun ixes duc on each descrip- 
tion. tt will adjourn said sale from day to dav, between the same 
hours, untilall said lands, lots, and blocks have been offered forsale. 
\ ii ; 4 \, ’ 
WILLIAM F. HEIAS, 
/ é¢?n? fj fil be ole fount, Neh. 
QQmaha Cit 

1) ~ a 

i A ~ 

f _ f « 

* * * 
fe tm PT i4 
j } i} in) }™ fey 
PE mms ed 
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STaTeé OF NEBRASKA, | 
Douglas County, } ) 


ee j. Yost. bere duly - vorn, de Post = ana SaVs that he Is mahaver 
D thie | f Noaha Detly hye | ublican, il Tie Wapriper pornnit d cat ¢ Ynaha, ih 
thie seid COUNTY (>| Douglas ; tiveat the printed hotlice it reto attach 7 


was published in the said daily newspaper on Oct. 12th, 


9909 «19th, and the 26th, IS78.) The said newspaper was, during 
that time. in general elreulation in the county of Douglas 
and State of Nebraska 
Signed) C..B. F081, Avr. 
Sworh to and ~lil- ribed iti Phi pee “CLIC by Poor hie this | any ot 
Nov., 1Sa5 : 
. fc BALA. 
Notary Public 
A oe 
TREASURER S OFFICE, 
DovabtaAs Country, NEBKASKA, November 30th, IS7S 
‘| () John IR Manchest ¥ COUTTS cle rk : 
| certify that [have sold at public sale the following deseribed | 
porary rity for delingu nt taxes Line thi, reohn, to Wit! ' 
aw’ 


ee 


) day of November, 1878. 
WM. F. HELNS, 
[ &. Treasure 


+ ‘? , 
\\ ifttmess TV Trial this of 


riled Nove mber oth, IscS, at 10 o clock and Lo minutes a th} 
JOHN KR. MANCHEST] 
( 4) Tay) ("/, ye Donglas (a) ify. \ hrashe 
STATE OF NEBRASKA, | 
Douglas ( aii iti, j 


»| »Ls ; ; aan in’ ] 
lerTK Tor Sila eountyv. do hereby 


lL, John R. Manchester, county 


' | ° } } ‘ ' ] } 7 ; © j 
certify that the foregoing is a tull and correct copy of that ane 
‘ . & i 
} aie ‘ in ae ae ‘ , Se mm t- } P " 
fhe treasurers return of property sotd at public sat lor delinquent 


' ’ rit awe or ir Bail “) y i Ze i. wey : 
taxes November 50th, IS7S,as relates to lots 5 & bo block 32. Omaha 
~ ; ' ‘7 } , " ie - . 
‘ ‘ ‘ if : } $ } adi ve 
citv, Nebraska, and filed in the county clerk's otlice November 50th. 
, 


ISTSo nt LO ocioek and -o minutes alm 
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ln testimony whereof [ hereunto set my hand and official seal 
this oth day of April, A. D. 1881. 
JOUN LK. MANCHESTER, [sean] 


t 
' ? } 
f ounty f (i 


s&s 
-Lssesement Return Preeinct Eg? 


. , : si ' 
Otlered to show—1, Premises net deserpbed 2, not assessed ae 


name of real owns ror occu pant o>. not lth thre form prescribed by 
statute P. 905, G. § 


oy Exnipir “CC, 


. ; . ‘ , = * ’ i + ; ’ 
>, fir of Lots i he, : iti ot (Jmahea. Precinet No ‘>. Doug (is founty, 


Nebraska, for the Year 1877 


‘) ? j “- It \ 
0 a one - 

yD 

» e * i . 
{ mot 1} eo | | i} 
1) pcatiiated atin lanl ryt) 
=. 4 Durant aT a es at) 
I) j mid 


|, Andrew IT. Swendly, precinct assessor in and for Omaha pre- 
cinet No. 6, in Douglas county, Nebraska, do solemnly swear that 
the value of all property, moneys, and credits, of which a statement 
has been made-and verified by the oath of the person required to 

list the same. Is here by returned as set forth ino such “tatement 
that im eve rv Case where I have been required to ascertain the 
ount or value of the property of any person or body corporate | 
t LT) 


have diligently and by the best means liv Power ¢ ndeavored to 


‘ ’ . } } , . x " . 
sscertar the true amount ane yVaiue, and that, as | Verily beheve, 
'% “ - - ] | . . . . 
the full Veiltre thereot Is set forth in Lie above returns, and threat HT) 


no ease have | knowingly omitted to demand of any person of whom 
| was required to make it a statement of the amount and value of 
his property which he was required by law to list. nor have | con- 
nived at clTh\ violation or Invasion 2) any of the requirements of 
the lawin the re lation to the assessment of property or taxation. 


: 
A. H. SWENDBY. 


Sworn to and subseribed before me this ninth day of April, A.D. 
Sta 
(SEAL. | LEWIS S. REED. 


J 
f ounty f ler}: 


> eee eeemgiee same mq ama 
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STATE OF NEBRASKA, | 

‘ . a. 

(County oO} Douglas, | 

I, John R. Manchester, county clerk of sald county, do hereby 
certify that the foregoing is a full and correct copy of that part of 
the iiss ssor’s return of Q)miadia precinet No. ty for the year Sia, re- 
lating to lots 1, 2.3, & 4. block 52, Omaha city, Nebraska. and also 
of thi iim <sor’s oath attsely d ce) sad return and now with the per- 

sons] proper blanks of said return. : ie 

30] fn testimn whereo! [T hereunto set mv hand and official 


1), ISS]. 
MANCITESTER, 


f ounty hy? rk. 


} 
4 7 
of April, A 
: 


JOHN K. 


In) CTOsSs bill. hbeeause 


Obecied to by Phomas brvant, complainant 
IIs competent, Tnbrateriad, an relevant. and because itis In- 


} ] ’ 
acini iss hoe Uhader the + 


‘ ‘ . 7 , «¢ ‘ 
nswers Of Spith and | 


X 1). 


* ’ ~ i ») 
reSscription OF premises; 2, Dol 
i 


OMeored LO how a nadequate Ll} 
listed In owner's name or in the name of oecupat » hot in form 
provided by statut is =. ye 
. | 
Original, volume tw This book Witt anothes hoo maa kod vol- - 
ume que, is the tax-list for Douglas county. Nebraska. for the veai 
se i 
Sif. 
THE STATE oF NERRASKA, | 
(») j J) j , 
fo the treasure) ) 
msi] Yi reDoDy requ) ee COLICCT thie taxes ye Pelt) levied 
ACCOUNT l¢ 
Witness our dian Lhe se t said COURTLY this 7th dav of Jan- 
uary, A. D. 187s 
5... KNIGHT. 
FRED: DREXELL, 
r.-W. CORLISS, 
f f Vin . ot Dor alits ( nla, Ni hrashea 
Attest ; JOHN R. MANCHESTER, [seat] 
f ounty f /, rk. 
} j ry’ , ° . 
Object (| fa) DS Uh Mis Dr >)? ray 1} } lana f 1?) ecross-bill. hbeeause 
Wis Incompetent, Immaterial, irrelevant, and because it is inadmis- 
sible under thi auswers of Sp thy and Frost. 
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NEBRASKA, | 

f puenli, ’ 

nehester, county clerk in and for said county, do 
mit the foregoing Is a correct copy of that part of the 
as CoOUntes Nebraska. for thi Vear Sia relating to 
block y-? ()tnatia { LY. Nebraska. i? | Ais) 1 COr- 
order to the county treasurer of said county, direct- 
t said taxes according to lay , 
Wit POCOy} | have hereunto SCL Try hand and official 


A. D. 188] 
JOHN R. MANCITESTER, 


} 
founty ( fers, 


| j | , 
DbACK OF Said testimony appear endorsements 
. ‘ 
figures following, to wit: Number S,G. Martin 
’ ; j j 4 ; ] ] . . *4] ] 
le res Pestimony liled Oct An ee ISS] 
: | 
iICTK 
’ : ’ 
Wards, to WIL, on tle Ith) (diy Oo] Nove nl er. ISS] 
ro W. Frost. defendant. to masters report was 
| } 
hich said exeeptions are in words L figures 
| 


, , 
, ‘ t ¢ +» ys? ' 
{ I~ \\ i- 1" if ae | i) it} Orae) ()) - f lete if 7 
) 4 ] ») | 
rs date October 26 ISS] 
} } } 4 i ] 
' .¢ ce ie  % ’ a! ~ } 
a or Lil (tics (i TIRIStel ll} Fis Pepo) ii ‘ . ah 
] 7 | } } f 
4 ’ ’ ’ ? | 1?) ? tj 
io {Pi siti mies | , i bhaids ti ii . oa ——™ . tanen 
** , : | 5 | t 4 
" ; ‘ ‘ i] >»? 
Prost is lo- Mhck 6LHe CC yr mm Gas COOMTT PPO Ut 
’ ’ j ! 
| q°¢*¢1 1} CV icte oe iz is ei™ ithil ‘\\s 
? ? } ‘ 1 
, rif ; ? 
Li LeLerqpe dh? arated Ped Se 
| | i i . ‘ } 
‘ + " ‘ ’ ‘ ’ y wen | 
lmiaster should have found that no order ofsale Was 
ra) { | ’ ’ ] | fi a + | lots ’ »? t} »' I'=\ Pylit 
} iif Pash Ps taal ' t : BER ' iti COT § . i 
. , , i 1} 
} 1? ’ ’ ' iz . LL" 
ued Is lh Words ana Neures as 1roliows 


AMERICA, | 


) ; wt. tot 47 
nited States of \meriena to thre marshal of the 
(*T] , 
| ! . ’ ? ’ re r ‘ —_—=_ 
K. oh the oth dav OF JUIN IS77. sued ot 
+} ' ; ; ] . ] . ‘ : 
ot the elreuit eourt of the United States 


j ord r ol attachment, dire ected and de- 
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livered to the marshal of said district, requiring him to attach 
thi lands, Lenements, woods, ehatt is.’ stocks or Inter =f in) stocks, 
rights, credits, monevs, and effects of George W. Frost in said dis- 
trict hot exemipl by law from being cl] propriated to the pavinent 
of the plaintiff's claim, or so much thereof as would satisfy the 
plaintiff's claim, and said marshal returned said order executed 
by attaching thie loOlLlowing Property, ic Wit, gone carriaeve, ohne 
hiture, one green velvet parlor set furniture, 
one bed-room set furniture: also lots 3 and 4, in block 52, city of 
Omaha, Douglas county, Neb.; and afterwards such proceedings 
were had in said circuit court that at the November adjourned term 
thereof, A. D. US77, the said plaintiff recovered a Judgment against 


; ] } . bap é } ; - 
sald defendant for the sum of &2.055.5., damages, and SSO) the 


? } | | | +} ' “nel , ‘ } ‘ 7. 
advertise cLlidi Sel =O TUCil oO! Liat yk at iii an ctlidi COsts, WIL lLhterest 
: ' ‘ fms 
thereon from the 14th day of Mareh, A. D. 1S7S, until paid, together 


’ 
vith accruing costs. by virtue of this order. and do you make re- 


turn of this order, together with vour proceedings thereon, within 
<ixty davs from the date hereof. 

Witness the Hlon. Morrison R. Waite. Chief Justice of the Su- 
pret Court, al Onaha, this iirst (hil of duly A 1). IS7S. and ci] thie 
Liacdheope ilenee of the United States tl lOvnd vear 


meh a” 6 


SEAL] ‘WATSON BL. SMITH, Clerk 
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finding therein and to that part which uses this language: “That 
for about eighteen months, commencing in July or August, S77, 
they temporarily resided in Crow ageney, Montana,” when the 
master should have found, in fact, that they were residents of Mon- 
Lahia. 
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proof, that there was no evidence sustaining sald) cross-bill, and 
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And excepts to the last finding insaid report: “That it should bt 
decreed that the amount found due on accounting lor taNXNes pid 
by siuid Bryant anid interest thereon should be il lie noon snie lots, 
but that said finding should have been that said bill be dismissed. 
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All of which is respectfully submitted. 

REDICK & REDICkh, 
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Upon the back of said exceptions appear endorsements in words 
and figures following, to wit: No.S,G. Circuit court of ULS., district 
of Nebraska. Martin Spitley, ecompl't, vs. George W. Frost ef a/, re- 
spdts. Exceptions of complamant Spitley to master’s report. Filed 

ti 


Nov. ZI. ISS. Elmer D. Frank, elerk. Redick & Redick. sol’s for 
compl t 


Thereupon, afterwards, at the January term of court, on the 6th 
day of February, ISs2, the following proceedings were had in said 


Case, as appears of record on folio 583, Journal GG of said court. to 
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Wil 
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MARTIN SPITLEY | 
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It is ordered that this cause be referred to Dwight G. Ilull, mas- 
ter, with instructions to tind and report all the facts relative to the 
purehas of the prope rly in controversy at tax saies hy sald cross- 
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therefor. If necessary the master may take further proof upon this 
subject, and he will report as soon as practicable, and at least be- 
fore thirty davs before the next May term of this court, at which 
term the question of thre validity of the title of said bryant may he 
further argued by counsel, 

(Sievned) GEO. W. McCRARY, 


f ireuil Sudan 


Ther Upon, afte rwards. tO Wit, on Uh Oth dav of April, ISS2. a 
Masters report was filed in said case, which said master’s report ts 
sand figures following, to wi 


Mast ys Dep f 
United States Circuit Court, District of Nebraska. In Equity 
Tomas Bryant, Complainant, 


is. N 0. a? Docket (; 
Marvin Sririey ef al., Defendants. J 
(‘ross-}}]] 
To the Honorable George W. McCrary and Elmer 8S. Duindy, judges 
ie sald court: 


, ’ ’ 
Ih, PUPSUaAes of a deeretal order made and entered in the above- 


’ ' } ' ’ ss 

entitled cause and bearing date on the sixth dav of February, A. D 
. | ‘% - } ses , Bn 9 } oo ee ’ 

ISS2. at cham rs of this eourt. sald adi triet. by Which sald Cause 


wis referred to Dwight G. Hull, one of the masters in chancery of 
this court, to find all the facts relative to the purchase of the prop- 

erty in controversy at tax sales by said cross-complainant, 
SIS and report to this court the facts. as shown by the pleadings 


’ 
aii i . 
[, Dwight G. Hull, a master in said court, do respectfully report 
. } 
that I have proceeded to 


~ , ; ? 
investigate tiie matters so relierred to 
hie, ahead that, pursuantto a notice duly Issucd, | have heen attended 
; ] . : i j ] ; " P . 
DY tiie Sollcllors lor collpainants and defendants. and aiter care 


a« 


; : | 
enatnination and consideration. | (do thea ane << por 


rs. MARTIN SPITLEY 


~~ 


j idaat- hiiXxecs <i 1a) | We stall 
son) oth) 

ery OO 

anyone 14] i? 

ye a 


TiS ae 
oer OF 
40a OV 
25 24 
14 
> I He 
me.) ‘; 
god “Be 
(>) 1S? 
f yt) | 
ple a 
wd eee 
6 = P ms 
2 a 
fy O00) 
14) tit} 
Lh a0 
my AD 
= . 

ti ot 
») = 
eis 6€07 


‘i; yt? 
\ st) 
‘ 
uh OW) 
Git, CH) 
~ » Oats 
get i) 
i on 
Ty @3) 
io OB 
“ { 
’ i} 
1 i 
» 7 ‘ ‘ 
on | .*? 
| ‘ & 
‘Pee Lo 
Or IN 
~*~ ,t} 
cimt'tl ‘il 
; ls -) 
; i _ . 
Fp 
Hsolis 


lite 


SPITLEY 


rin“ 


. 
o — 
~ 

- me 
~ — 
- - 
os 

——F nae 
s 7 

— 
oe 
- 
— ~ 
[eee 
~- 
—_ 
~ 
— ” 
= = 
——t 
— 
~ — 
— 
- ~~ 


- 
; 
~~. 
— 
a 
- 
- 
— 
— 
. 
= 
a 
oe 
~ 
_ — 
a 
—— 
~ 
— - 
~- — 
— 
—— 
-_—~ o 
a“ a 


Mit. 


—t eee 
- a 
— 
— 
/ 
— 
_ ow 
— 
* 
on 
j 
- — 
~ Pi 
= - 
= - 
- id 
4 
- 
. 
— 
~— 
ee 
‘ ’ 
i~ 
—s 
— 
- i . 
e _— 
— - 
7 
al 
é 
oe — 
-_ . 
-— 
~ 
— — 
— 
— 
ta 
— 
ee 


ous 
' 
on 
, 
ome 

j 
- 

~ 

. 
° 

~ 
rs + 
a powers 
o 

. 
| 

o~ 
| ~ 
~~ sf 

- 
— 

=~ 


2 GEORGE W. FROST ET AL. VS. MARTIS SPITLEY 


: ' 
ix thi forms prescribed DN etutute, except that it is mot ni 


, 


thi oflicial serul co] his office. and does Lieot bear thie oft 
° ’ P } th ; : . : ‘ 
herewith recurn bhhis eVvidehce Liked D\ hie’ Laer 
niurked Iexdiibits “uA iV ane; ty iD 4%. ap 


, + bas i iar " 
\liof which is respectiully submitted 


DWIGHT G. IULL 


Upon the back of said) masters report appear ender 
words and figures following, to wit: No. 5, G Drvant 
| 1 Martin Sp ‘tal. Masters report iled 
bh ae r D. Krank, clerk 
322 Lind alsoon said 20th day of April, 1882, thet 

| cL the following pap ro marked Iexhaibit * 
ferred to by t erin | report: which exhibit is on 
T { { 1 


os - »* 
1) t} 
i * en 
~ in 
{ (wi 
. 
i ve , 
( iM} 
| 
w 
|? i 
1) 
a iwi 
\ 
| > tH} 


Tela eiceneeteeeaaantie 


hy ; 
ae ~ x - _ Sip . 
ws + tH} 
; w! } i) 
wis ; tH} 
{ ' i 
q* Pty ‘} 
‘ : 
yy 
}’ 4 i} 
[dist 
‘ 
\ 
| @ »4 tue 
a Py } , 1 
) my PS ayy ‘i,, | } j Prop fi ‘i i, / / beat, 
j 
; 
IN 
= i} ! '? 
‘ Ze ’ 
™ a - ’ 
j -~ ‘7 
{ 
iz 
’ 
r yf et 
|’ = ' 
|} ve 
~4 ~~ ia 
|’ 
1) 
+ 
\ 
| | . '? 


- ? 


we? 


we 


neem 


7 
. ” 
a” ‘ ~ 
; 
- r\ 
oe a2 - a. 
j — 
- ? 
; ‘ ° 
' } 7 
~ } i} 
~ * ‘ue 
~ + 
‘ ] 4 7 
‘ 
{ 
( 
i} 
{ 
|? 
5% 
i* + 
- WN ; i} 
; j " 
| 
' 
i} i. 2 
i’ 
’ 
1) 
rr ' 


la fe) aie ) IS, 2? » fi | /? ypert 
‘ 
g ) 
i\ 
j nm  s <€ -* 
' } ~ 
si J xs 
™ * ; — 
‘ 
2 44 
' 
( 
} ’ 
- 
ik \ =e 
|’ J 
1) 
}’ 
1) 
\ 
. ‘ 
| ‘fh ae 


aera 


GhOhGkE W % SPITLEY 


qo on thie Annewved Prope rlyor i al estat 


= 


GhORGE W 


FROST ET 


~ 
, 

a“ — 

— . 


\~ 


MARTIN 


? ) ; ; 
1 Property or Real EL. 


SPIT 


tM? 


state. 


— " - 
on — 
‘ i } 
\) “es, i ea 
{ ~~ *¢ ; ; } 


y at ee GEORGE W. FROST ET st 8. MAReee © 


PITteY 


-~s 


() 
*¥s) 
dent 


/ 


, 


if 


GEORGE W., 


“ws for this 


FROST 


ET 


Year S76 fill thi, 


_ £ 
o 3 
= = ~ 
etion = si 
ft tow = > - 
- a 
os - : 
j as _ 
>.) 
—_— = ' P ow 
. ° o wee 
fare x for ary, } city IS; r 
. > Wr 
- f 
- : 
- - - 
_ oo ~ 
a 
’ 


i. VR, 


MARTIN SPITLEY. 


dj Prope rty ‘ir 


le, (mM) 


s= () 


, €0) 


— 


in} 


sth th) 


} Be ; 
ii (ff Prop rlij 


s) ‘ 
’ 
i be? 
| J 
; }™ “i 
, 
, 
ij i} 
7 «Ma 
’ 
a ‘ ti 
i, tM) 


Real Estate. 


, 
~ 
os 
2 ~ 
¢ ‘ 
“ . on 
— _ ‘ 
o~ oo 
— - . 
. 
—— med 
. 


‘s19) 5 


Or I al bstate : 


(hORGE W rROST EI 


Al. VS. MAR 


“PITLEY 


' ; , cya a? , , 
diners By fay thi, ) / ‘fy ] i F 4 ‘ji this Laan yout / A) rhij ‘ii Peal bestati 
i : = 
, K f tay 
| 
f omen et i” ial Bsa aca a 
() Strut | ‘) “iy 
j ‘ Ti 
~ ¢ ‘ 
} g* 
S ; 
i it) 
1} | ‘ 
1) 
1) 
\ 
| “J 
, \" 
£4, STATE OF ANEKRBRASKA, 1% 
i . NS 
County (il Ly ‘tial } 
| ’ , . ] . ‘ 
|. John Rush. treasurer of said county. do hereby eertifv that 1 
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And also on said 20th day of April, A. D. 1882, there was 
filed in said cause the following paper, marked Exhibit “ B,” 


ind referred to by the master in lis report; which said exhibit ts 


in words and figures following, to wit 
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Ci7Ty oF OMAHA, faa 
Douglas (County, N, hraskea. } enn 
above is a true and correct transeript 
for the vear IS74 ef the city of Omaha 


L here by ("4 rtify that the 
? 
matters above stated 


iron the COPY of thr tax-list 
rt lating Lo the above-d scribed lots. us lo thie 
and given. 
May ist, 18382 
TRUEMAN BUCRh, 


Cily iy msurer. 
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? 7 . 
ie above Is an true and correct transcript 


here by e rtifv that t 
list for the vear 1S72 of the citv of Omaha 


L copy ol the tax-l} 


the above-deseribed lots. ; matters above stated 


Prom) gaye 
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reiating to 


Feb. lo, 1882. 
TRUEMAN BUCK, 


f ounti [Treasure r 
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City Tare S Assessed fjil thie heullou ing Described Prope rly aT thie 
City of Omaha for the Year LS75. 


Ciry OF OMAILA, 
Douglas County, Nebraska. 
| hereby certify thisat the above 
from and copy of tax-list for thy 
relating fo the above-cde = ribed lot- 
and orVven, 
Feb. lo, 52 


— 


is a true and correct transeript 
vear IS75 of the city of Omaha 


as to the matters above stated 


TRUEMAN BUCK, 
f "ty Tire (stlier, 
City Titre x -Lxse sepa (pil thi, hollou ing 1) sepihed Propr li in thie City of 
Oiuiaha for thie eur IS7 ai 


Cirry or OMAtItA, . 
Doudalas (ounti. Ne hraskea. } sch 


| hereby certify thst thy above I~ 1 true and correct transeript 
from and copy of the tax-list for the vear IS7-4 of the citv of Omaha 


relating Lo the above described us to the matters above stated 


lots 
and given. 
Feb. lo, 82. 


TRUEMAN BUCK, 
( ity Treasurer. 
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(iry oF OMAHA, 
Doualas founty, ny’ hraska. } 
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hereby certify that the above isa true and correct transe ripe 
from and copy of the tax-list for the vear IS75 of the city of Omaha 
relating to the above-deserlbed lots, as to the matters above stated 
and given, 

Keb. lo, S2. 
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relating to the above-described lots, as to the matiers above stat dl 


TRUMAN BUCK, 
( ity Treasurer 
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) of Omaha for thie ear LS7a5. 
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| hereby certify that the above is atrue and correet transeript 
from and eopy of the tax-list for the vear IS7S of the city of Omaha 
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and oryven 
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The complatnant Spitly objeets to the introduction of each and 
all of the coptes of the reeord hereby offered on the gro 

they are Tmimate risa] ania MComaypy font: 2 not the best evir 
the payment of the tax by Bryant; 5, they show on their face that 


| i" ia 
| 


th statute ob lithttatlonhs I) is PFllll aerdtnst Liielr Colleetion ihael thirst 


iit i] 
the respondent by taking deeds las waived lis tax lien, 
REDICK & REDICK, 


. ,s 
Sol hep} (air yi f 
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Defendant Frost and complainant by cross-bill, Frost & wife, 
make same objections as complainant Spithy, and further objection 
that Bryant under the tssues jomned is net entitled to any relief as 
aeainst them. 

WEBSTER & GAYLORD, 
. Atty’s for Frost & Wit 


Upon the back of said Exhibit “ B” appear endorsements in 
words and figures following, to wit: No. 8,G. Filed April 20, 1Ss2 


’ 


Klmaer D: Frank, elerk 


Oe k Thereupon, afterwards, to wit, on the 4th day of May, 1582, 
an opinion Was filed in said case; which said opinion is in 
words anid figures follow ne, lo Wit 
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fi) Merceplions fo Mast is Report. 


Cireult Court United) States, District of Nebraska. <Aprii, 1852. 


SPITLy vs. Frost et al, 


sa bill brought to recover and compel the conveyance of 
t| legal title to lots 5 and 4, block 52, in the eity of Omaha. The 
claims to own the equitable title to said premises under 
1 by virtue of a judgment against respondent, Geo W. Frost. and 
asale of the premises thereon under execution to complainants 
erantor, John I. Redick. The said Frost and his wife, Abby Frost, 
filed a cross-bill in which thev ave thict the sale by thi tnurshal 
= was vold and conferred no title 


nder which this complainant claim 
on the purchaser, beeaus the premises were the homestead of said 
lrost and family, and, therefore, under thi statute of Nebraska Ci-* 
enipt from sale upon execution fhe facts upon which the claim 
of exemption is founded are as follows 

1) the premises were purchased 1) thie 
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r d 
and said Creo \\ le rost nocd thas Litie Ken roth name ot the pres- 
ident of the company as trustee, and upen one of the lots a dwelling 
was erected for the use of Frost and family. The agreement pro- 
vided for a conveyance to Frost of the legal tithe upon his compli- 


ance With ts terns 


Second. The contract between Frost and Redick upon which the 


. " 7 . ° . - . eas 

latter brought suit bv attachinent and in which thi hueigrtnent Low 

. ] , ] . 1 ] . sari wa ] ] ’ 4] . ] : , is " ‘ 

rendered under whieh thr saule OL Lie prethises to Redick Wiis had 
' } ’ j ~ ‘ 

was dated Noy. 11th. ISTO. and’ it was signed by Frost alone, lus 


hole 

The suit upon said contract was commenced by Redick 
July 26th, IST7, and Mr. Frost was not made a purty. An attach- 
the Sist day of July, IS77, the same was 
levied upon the premises in question. There was a trial by jury 


: . 
2 SSS.S5 was rendered against Geo. W. Frost. with 


Wile hot 
’ ; 
riecht Was Issued, And On 


an order for the sale of the attached property. 
‘se ™ . ’ ° , . ’ 
Fourth. A motion and petition lor a new trial having been 


Live waa ITE (hia of June. 


the attached property was,on Aug. 24th, 1878, dulv sold by the 
marshal te the plaintiffin said action, John [. Redick. 

< " an _ } 
(py {| S i thi a] Jan ‘ ISQ!). exceptions to said “clit and iL Thi 
tion to set the same aside wer co. W. Frost, 


. y ' } 
sat ’ ' .} ‘ vs \ : «yt 
nfirmed. and the marshal ordered 


= Rage: 
which were overruled, the sale e 
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lit frost went inte POSSESSION a) ane 


. 6 


nadcr ment with the Credit Mobrlier 
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of America, whereby he was to reside thereon, and on final settle- 
ment with them said lots were to become the property of Frost. 

“Second. J] find asa matter of fact that in the final settlement 
made by the district eourt ot Douglas (o., between sald l'rost and 
the Credit Mobilier, frost was charged with the rent and use of said 
pie LIS . 

es Phir. ‘| haat both prior and subsequent to the a eree of sald dis- 
trict COUT le rost ana his family occupied said premises and lived 
thereon until about July, 1877, when Frost with his wite and family 
went to Montana, he going as U.S. Indian agent to the Crow Indian 
Heeney . 

ourth, That Frost and family were absent from Omaha about 

IS months on such otticial service, but left the greater pur of their 
household @oods on said premises and returned there to live in Jan- 


, | ° } . > , 
anary. ISatho and bhaave <) oecupled “thlel DPCHILISCS yp) to the bringing 
a ‘ ‘ 


And upon the same subject the master further found as follows : 


‘First. That Geo. W. Frost and Abby B. Frost are husband and 
wife and have resided in Omaha for the past 15 years, and at 
doo oo time have Jost their residence in Omaha by reason of 


“Second. That for about IS months, commencing in July or Au- 
rust, IS77, they temporarily resided at Crow agency, Montana, where 


| rost Was aeting olfbelaiv as prhndian agen 


— 


| } } | } 


| ’ - . } ' ? } 
block o2, Was oc Uubpled DV a Tricnd without rent, the house hold roOOUS 


Third. That during their absence the house on lots 5 and 4, 1n/ 
: a 


} 
of frost remaining therein. 


5 , rea? . , , . . 
+ ‘ ey ae } ‘ , ae ; . . ' i ‘? > eg . 
Fourth aint sald POS tS then ClLalhnea sill PrChiises as then 
, 


». Phat the yudom nt of Redick against Geo. W. Frost was 
based upon a written contract signed by Frost alone, and was not 
! or executed by Abby B. Frost, his wite. 
). Eee re Was ho stipulation tliat said eontract should bined 
the homestead of [rost. | 

“Seventh That, as to Geo. W. I rost, lis claim of homestead im 


oe ’s¥ 7 44". fiat l ‘ bivaed ssa @ ) ++ } -oee > om }? hiel 7 
Salado prerises Was TULV adqyudieated i the salad Case ol LCULICHR FS, 


: O8a, — i" } j tet : .¢ _ 
it that at the time of the sate of salad premises on 
" ° ca ' ° ‘ . : . ° . a 
Redick’s: said judgment notice was given by Ilon. J. lL. Webster, 
SOLICLLOLP TO] lr rost io Uf e marshal tliat lf rost claimed sll Property iis 


} 
; , t iy f 
bis homestead 


“Twelfth. T find as a conelusion of law that the sale of said, lots 


and eontirm nm thereof in the case of Redick vs. Frost being priot 
sees } ‘ ; ] ] . i} Sil 
| » Pune lst. Sail Wied the bee W home “tea boa took ( lect. the Side 


{ 

Abby B. Frost did not aequire any interest or estate in said lots, of 
) lo, fore, find and report that the 
said eross-lnll of Geo. W. Frost and Abby B. Frost against Martin 
Spitlev should be dismissed at the eost of Frost.” 


To this conclusion of law the cross-complainants Frost and wite. 
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file exceptions, and thus raise [the] question whether, under the 
facts found and the statutes of Nebraska, the premises were 
dot exempt as a homestead. 

The statute applicable to the question Is “An act foexempt 
homesteads from yu licial sale,” approved eb. 19th, IS7i, and it 
provides as follows: 

SEC, Ist. ‘That where there Is no shy chal declaration of the statute 
to the contrary the homestead of eve ry family, whether owned by 
the husband or wife, is exeniprl from judicial sule, 

‘Sec. ord. The homestead rhbit\ be sold for debts created by written 
contract executed by the person having the power to COnVeY, and 
expressly stipulating that the homestead is liable therefor, but it 
shall not in such ease be sold except to supply the deficiency re- 
maining after exhausting the other property pledged tor the pay- 
ment of the debt in the same written contract 

‘Sec. 10th. pon the death of either the husband or wife the sur- 


Vivor may continue to possess and occupy the whole homestead until 
it is otherwise disposed of according to law. 

‘Sec. 20. The se tting off of the distribution share of the husband 
or wife in the real estate of the deceased should be such a disposal 
of the homestead is Is contem plated Ly the preceding section, but 


nestead for life in lieu of sueh 


the survivor may elect to retain the ho 
butaf there is no such sur- 


share in the real estate of the deceased 
vivor the homestead descends to the issue of erther husband or wite, 
according to the rules of the descent, unless otherwise dirceted by 
Will, and itis to be held by such issue exempt from any antecedent 
debts of therr parents or ther own : 
| WMeChRARY, 
(Vrenil Judge. 

Redick WN Redick, lor complainant 

Webster & (ray lord, for lk rost and wie. 

(srotl and Montgomery, for other defendants 


Counsel for complainant insist that the property In contro- 
sded83 Versy Is not exenipl aS 31 homestead —Ist. because il Was 

abandoned by Frost and wite in IS77 when they went to 
Montana, and while so abandoned was levied upon and sold under 
execution pork the Redick judge nt: and, 2nd, because the home- 
stead question was adjudicated by this court in its determination of 
the niotion Lo confirm the homestead sale anid vf the CNC pulotis Lo 
said sale, and the motion to set the same aside, all appearing of 
record in the ease of Redick vs. Frost: and, 5d, that Mr. Frost’s 
homestead rights were waived by a failure to plat and record it or 
to claim it at the thine of the sali A te porary re moval Irom the 
prempise = occupied as a lore stead, with the imtention of returning, 


Ix notan abandonment thereof, and does not render the Premises . 
liable to sale upon execution. It is well settled that a person em- 


’ ? 


ploved in the public service of thi lL nited States does not lose lis 
residence by leaving his place of abode and residing temporarily at 
this place where his official luties require him to Te lt Is true that 


li such il Person determine “10 Cheater lis place of abode, anid to Tix 
cats = ‘ 


att) 


*?) 
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his domicile permanently at the place where he is to discharge such 
official duties, he may lose his residence and rights of homestead at 
his former abode, but such a purpose is not to be interred from the 
fact that he goes to the place where lis official duties are to be dis- 
charged ; It must otherwise cLppear, li the present Case there Is 
abundant evidence that Frost and wife had no intention to abandon 
their home in Omaha; they lett their house there in charge of a 
friend, from whom they collected no rent; the most of their farni- 
ture they left in it, and they expressed their purpose to return to it 
lt Is, ther lore, entirely clear that there Wits ho abandonment «at the 
homestead, Thompson on [lomestead, sec, 2S7, 266: Potts vs. Daven- 
port, 7) TIL, 16; Tluges es. Tuges, 74 TIL, 512; MeMultlen vs. War- 
ner, 38 Fex., 410. 
ede? Is the order of the court, in the case of Redick vs. Frost, con- 
firming the sale and ove rruling the motion to set the same 
aside an adjudication of the homestead question by which Frost and 
wife are estopped? Tt is true that one of the grounds upon which 
the hiotloh lo sel aside the sili Wiis l) ised Wits that the lots sold Ciotll- 
stituted thi homestead of the deft bedeanit lrost, and were hot liable 
to sale. Tt may be questioned whether the court could, upon a mo- 
tiott to set aside the sale, Inquire into and finally determine the ques- 
Llon ot hhornne stead, even 11) au cause Where Husband and Wite are parties, 
but, without deciding that question, let us consider whether such an 
order, riuade in) a case to Which the husband alone I~ il party, Cid) be 
held Lo det rhihe the (pute stion finally. The homeste cd laws ure for 
the protection of the family. ‘Their purpose is to exempt the home 
for the benetel of the family. They ire ehacted In) puUPrPsuahee ofa 
benehicent public policy, ania should hie be liberally construed, The 
husbamd alone has no power to convey or encumber the homestead 
li thus respect, at least, the wife is wholly riche perce nt of the hus- 
bosunned, ahia 1b Secs clear threat il judgement agvalhist the husband slone 
ill have ho greater ctleet Upot thie homrestend than would a COn- 
Lracl purporting to bind the homestead anid signed by him alone 
Ifthe husband, by appearing in court without -the wife's consent, 
confer upon the court jurisdiction to oust the wife and children from 
the home. it is easy fosubmit — the most nportant provision of the 
homestead laws could thus be nullitied : anid it Is equally clear that 
a judgment declaring the homestead of a debtor and family Hable to 
judicial sale must be valid as against both husband and wife or not 
valid atall [tas apparent, upon the mere statement of the propo- 
sition, that a proceeding lo subj et the property to sale as against one 
and notasagaimst the othermustbea nullitv. To executesucha judg- 
ment— would be necessary toseparate husband and wife,and to give a 
portion of the family a right to occupy the home while another 
O10 portion would be exeluded. Within the purview of the home- 
stead laws, the family is a unit, and whatever is suflicient to 
oust one member of it must be held suthicient to oust all. This view 
is well supported Ly authority, ln Revalk vs. Kraemer, 8S Cal., 75, 
it Is held that “ when the husband appears alone and dete eds the 
sult lis rivlit Lo thre homestead Is Oo miore concluded by the decision 
than by lis se puibate CX¢ cution of the deed Or morteage. Legal pro- 


‘ ‘ 


- 
* 


ee 
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CU dings to be conclusive aorlust either must embrace both.” | And 
this ruling was reaflirmed in the subsequent case of Kraemer vs. 
Revalk et al., same vol.. }?. 7. the COUTrLS avin ws unless both husbaned 
and wife were before the court no notice should have been taken as 
to the question of homestead.” The same rule was again laid down 

Marsh and wife vs. Mart’r, 9 Cal. 96; and see Larson vs. Reynolds, 
1S Lowa, 579. : 

The remaining question is whether Frost and wife waived 
their homestead rivlit by a failure to plat and record it. In the 
support of the affirmation of this proposition counsel rely upon the 
case of Rector vs tattan, ) Neb., lil. That case was prior to TSe4, 
and was decided under the homestead law then in force, which was 


very different from the act of LSoa. The old act provided lor the 


exemption of a certain quantity of land, together w ith the dwelling- 


house and appurtenances, to be sel ected by the owner thereof and 
instead thereof, 


not included in any incorporated city or village, or 
at the option of the owner, a CpULaani tity of contiguous land not exceed- 
lige TWO lots, be Ing within an Incorporated town, city, or bir WO, 

that thi homestead should be selected by the 


The requirement 
OWhCP sees to aAPpDIV OLIV to a fhobbestenda upon ilied © Slaic ot iltl 

pn lv toa | tead uy land outsid 
» this con- 


Incorporated town, city, or village: but even if we assum 
1 this respect applies to the present 
he act of IST77 does -not define the 
it does notin the least pe apr the 


clusion, and also that the act u 
Cuse (as perhaps rf nav, since ie 

extentol thie homestead). 
ot] rights of Krost and wife to assert ther homestead je hts. 


*? 
This will be seen Ly reference toa subsequent ine of 


the older act, which Is as 10 llows 

‘Whenever a levy should be made upon the lands and tenements 
ota households ¢ I) bye the he vl ola family, Whose homestead has 
heat ne 1} selected bv Hictes ated bounds, — house he le ler hav 
notify the officer at the time of making the levy of what he regards 
as his homestead, with a description thereof within limits above pre- 


scribed, and the remainder alone shall be subject to s ale under such 


levy.” 


‘The mast 
the time of it rarst) 1 ~sale that Frost claimed the two lots which 


were to be sold as his homestead If anv notice Was neeessary this 


} ‘ ] } . — 
r finds, and the court holds, that notiee was given at 


was suflicient. 

These considerations lead to the eonelusion that the property in 
controversy Wis and Is exXenipl om sale under the judgment In 
the case of Redick vs. Frost, and that complainant is therefore not 


entitled to a decree quietil ne titlein him. and that respondent rost 
] 


and wife are entitled to deeree on their eross-bill setting aside said 
sale. 

[t appears from the report of the master that Redick, in order to 
protect the title to said pore mises and defend the action of erectment 


ltosaid Durant the sum of 8656.58, 


l'rost on the original decree (see 


brought by Bry : 
which should have been paid 
10th finding of master). For this sum the homestead of Frost and 
wife was probably liable, but as Redick Is. nota party to this: suit, 
and there is no prayer for the relict om account of the payment of 
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question ; that the sale of said premises Lo him by the marshal Wiis 
void, and that this complainant receive no better title than 
O41 sala ltedick hac to the same. : 
But your orator further shows unto your-honors that be- ir 
fore said Le dick conveyed sid prenilses to your orator by deed he, 
sald Rediek, had, on the Sth of June, ISSO, advanced to said lrosts 
the sum of six hundred and thirty-six dollars and fifty-eight cents 
to perfect the title to said property in said Frost under the deerce ren- 
dered by the distriet court of Douglas [se Nebraska, being it COn- 
dition prec dent Upon liis obtarming title to said premises, whigh the 
sald Ierost neglected and refused to do. 

\nd your orator further showeth unto your honors that suit in 
ssid district court had been commenced to oust sald l’rosts from the 
Prelnises, ana default wis taken or about to he taken aorninst thie Th) 
when seid Rediek el vanes d sald honey and saved the title to siild 
properly icf them. 

And your orator further showeth that by the purchase from said 
Redick of said premises he succeeded to all the rights and equities of 
said Redick [in| and tothesame, including the said money soadvaneecd 
by hain, Which was a pear of the purchase-money of said premises, 
whitch your orator charges Is an equitabl lien against said premises, 
lovrether with terest from the date of siid pavinert, and charges 
the fact to be that satd) Redick has no interest In said money ad- 
vanced and claims no tterest therem, but desires and requests the 
court to deere C sacl money and Interest lo Vour orator 

And your orator prays that it may be ordered, adjudged, and de- 
ereed ly this court— | 

Ist. That the said Rediek patel said sum ot money LO perfect thi 
title of said premises in said Prosts and to prevent them from being 
ejected, , 

Znd. That the amount of said payment, with interest, became: 
and is an equitable charge or lien upon said premises > and— 

od. That vour orator, by the purchase of said) premises from 
said Redick, became entitled to said) equity and is now the holder 

thereof. 
O16 tth. “Phat unless said sum and interest is paid to complain- 
ant by a time to be fixed by the court, that the premises, or 
so much thereof as shall be necessary to make said amount, shall be 
sold by and under the order of this court, and for such other and 
further relief as to the court shall seem proper and. the case de- 
mands, 
And vour orator will ever pray. 


MARTIN SPITLEY. 
By REDICK. & REDICK, 
Nol 's ae 4 ‘onunsel {yyy Compl t. 


Upon the back of said supplemental bill appear endorsements in 
words and figures following, to wit: NooS,G. Cireuit eourt of ULS., 
district of Nebraska. In chancery The supplemental bill of com- 
plait ot Martin Spitley, exhibited 1) Sruicl court by leave thereof. 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. O59 


Filed May oth, 1SS2. elmer 1). lrank, clerk. Redick X Redick, 
sol’s & of counsel. 


Thereupon, afterwards, to wit, on the 29th day of May, ISS2, peti- 
tion for rehearing Wiis filed in said Cruse 5 which ssc petrlion for re- 
. hearing is In words and figures following, to wit 


PrP, tition for Li it aring. 


In the Cireuit Court of the United States for the Distriet of Nebraska. 
i Chancery, 


Martin Srirtey, Compl't, 


Gronce W. Frost et als., Respondents. 


Comes now said complainant, Martin Spitley, and represents unto 
the court— 

first. That among other things decided by the decree herein the 
court there by found that the prrcopne rty 1 cy ul <tion was the homestead 
‘of said (Creorge W. lost and bob Il rost al the time of the sale, 
Which was the basis of the colplainant’s title, and as such was not 
subject to judicial sale. 

Second. That as such Abby lrost was not a party to the attach- 

ment suit of Redick vs. Frost,she was not bound by the adju- 
he dications therein on the homestead rights, and that, in order 
for said adjudications to affect the homestead rights of either 
. of said parties, they must have both been parties thereto. 

Third. That the court should have found that, according to the 
bhentnne =tend law applicable Lo the Cuse, said Abby lrost hysvcl ho lnter- 
est or homestead interest whatever In said property at the time of 
said sale. 

Fourth. That the court should have found that the homestead 
rights of said George W. Frost were finally determined and adjudi- 
cated by the court in the case of Redick vs. Frost. 

lifth. That the court should have found threat sald property Wiis, 
at the time of said sale, subj ct thereto and said sale to have been 
valid and eflectual in law. . 

Sixth. That the court should have granted the relief. as in said 
complainants bill is praved, 

All which matters and things appear of record herein. 

Whi I fore complainant prea Sa re hearing of sald CAallse, 

REDICK & REDICK, 
\ Compl't’s Sol’s. 


Upon the back of said petition for rehearing appear endorsements 
in words and figures following, to wit: NowS, G. Cireuit court U 
S.. district of Nebraska. In equity. Martin Spitley, compl't, rs. 
George W. Frost cf als., respd’ts. Petition for rehearing. Filed May 
2h, ISSZ Kilmer D. Frank, clerk. Redick «& liedick, att vs lor 


compl t 
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Thereupon, afterwards, to wit, on the 2nd day of June, 1853, a 
supplemental cross-bill of Bryant was filed in said case: which said 
supplemental cross-bill is in words and figures following, to wit: 


Supple jide nial ( ross- Bill. 


In the Cireuit Court of the United States for the District of Nebraska. 
In Hquity. 


Tomas Bryant, Complainant, ten 
obs is ’ , 
F ; . . No. Ss. (5. 
Gronce W. Frost, Anty Frost, and MARTIN { 
Spirtey, Defendants. 


To the yuda sof the circuit court of the United States for the dis- 

trict of Nebraska 

Your orator, Thomas Bryant, for his supplemental eross-bill filed 
by leave of the court herein, respectfully showeth that on Septem ber 
Oth, ISSO, an original bill was filed herein by said Martin Spitley 
agaist your orator and others, the object of which was to quiet his 
title to lots 3 and 4, in block 52, in Omaha city, Douglas county, 
Nebraska: that on January Lith, ISSI, your orator filed lus cross- 
bill heremn awnitist said le rost, Spitley, ana others, Wherein he sought 
Lo quel his title to said real estate: that said Irosts also tiled a cross- 
bill against sid Spitles and others, whereby they asked to have cer- 
tain clouds removed from their tithe to said real estate; that Issues 
were Joined on said bill and cross-bills by answers and repheations 
duly filed, and sueh proceedings were had thereupen that, on May 
IthosalSsv. a deeree of this court was rendered, wherein ana whereby 
the bil of said Spitley was dismissed, and lie and your orator, whose 
cross-bill was also dismissed, Were cupid re d to have no title to said 
real estate,and the title of said Frosts was quieted in them ; that 
your orator’s said cross-bill was based upon-certain tax deeds which 
Licacl been executed and delivered Lo him pursuant to certain Tax 
sates of said lots, the said Drvant being the purchaser, or the us- 
the purchaser, and having paid a large amount of taxes 
Upon siuidl lots: thet said tax deeds were by said decree held livalic 
and void; Whereupon it was ordered that your orator have leave to 
file his supplemental cross-bill to show what taxes he had paid on 
rothrat thre sume might be recovered back from the 


signee of 


sald lots im orcs 
oWhers Of said lots. 
Your orator therefore respectfully showeth to your honors 
O41 that at the dates following there was paid by him and by 
others Who, prior to the commencement of the original action 
heroin, had assigned their claims by reason of such payments, to your 
orator the following amounts 3 


(1) lot ss 


Taxes oft ISt;. Ol) Noy. both. IS 76 Pe Rl re RGAE RR RE 
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Zane ot 187) oe See: te 1896. D6 75 
~ Reeds BE, AO... ~ en cnet ee a 
wt LS7 3, — Sept niber (thi. IS;4 vis enki iat ia ia ald del re wo 
3 i I ET ii eisai cities ia G1 OY 
Bae GUEe TOG, $016 .nw cnn a ee 
7 ee Oe ns ee eee 

iSié. “ Nov. Gh, 1878. oe eiciatmitalcaia de a 42 62 

. 18.8, “ May 5d, 1Ss0- eee 

And on lot (4): 

axes Of 1867. on November 15th. 1876 .. .......  «<onne oe Sou OO 
ISOS. Ks Ee RT ee Ee ORE INN aS 7 0) 
See ee 22 ; 

;' 1870. | +4 i ee 
oii, ~ Becember Zod, 187b..caanuscuscsesnaeee 2 
IS72, “ September 3d, 1873 rniethnnnniene a ae 
1S73. ih (RTE C= log {6 
S74, “ June 4th, IS75 ee aN oe el apres pment - ict ov 
15d, ™ ADORE Zeet. 1G Ocnccdouue lol 72 
1S76, “ July 3st, 1877 Beene eee Sa ES 109 03 
8ci. “ Nevemoer Gth. 1878 ...4.. oc. Sucescese: a oe 
878, “ May dd, 1880 ilies is a a 128 70 


Said amounts, except in the case of the taxes of 1578, include 
only the taxes actually levied against said lots, with 
wed lawful interest thereon from the time of delinquency to the 
time of payment, and do not include any of the costs of the 
above-mentioned tax sales. As to the siild IS7S taxes, the amounts 
stated are the amounts paid by your orator to redeem athe lots from a 
tax sale thereof legally made to one J. W. Gannett, which redemp- 
tion prevented the acquirement Dp suid Crannett of a tax deed on 
said lots, and protected the title thereot. Said payments were made 
under the Provisions of the revenue acts of the State of Nebraska 
pursuant to the above-mentioned tax sales, which by the said decree 
were held invalid. 

Your orator further showeth that on Dee. 24th, 1SS9, said lots 
were sold at tax sale to one J. i Noyes for the delinquent taxes of 
IST! thereon, and that said Noves has assigned his certificates of 
uch sale to your orator, who holds and owns them; that at said sale 
said Noyes paid aus follows: 


? >” <¢y - 
(on iol tlires a eee 
ey 
¥ & 


a ee 


That said amounts include all taxes, costs, and charges against 
said lots for the vear IS7%. the amount of the taxes levied, without 
interest, costs. or charges. being—on lot three, $47.25. and on lot tour 
S105.00: that said lots have not becn redeemed trom sald sale. Said 


iterest In sald lots, which 


Geichaanl splley Cialis some Meth Upon Or il 

nega 

lien and interest. lhowever,. is —L] tps lent ahad Steet to the claim 
: 4 , : = 9 eee 

and lien of vour orator thereon. which vour orator has by renson of 


the facts hereinbefore alleged 


] 


| 


i@ Lo Sele 


tif 


; 
’ 


MIARTIN SPIT! 


mahv 


plan 


lots. hold the s; 
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The other defendants, though they are owners of the fee-simple 


une subject to the tax len of your orator; 


‘ , : d : 
and they refuse and heegiect to discharge your orator s lien. though ’ 
° : . } } . 
In equity vour orator Jiisists they are bound to pay to him thie 
j ‘ e al . . ‘ 
aAmoUunL AbOVE Set forth. with interest according to law. 
‘ea A ; . — } a. ls } 
Wherefore your orator submits that diis jen should he de- 
459 termined aba arowead by a deeree of this court, and ordered 
meat Aas ij \\ 4 ra cf «, 1« | lots ‘ rial t | «4 * 'y) ? Psat} ‘ é ; S17) 7 
pra ‘ ry Lilt ()>\ li | ahi - On : bball iil (if dat fit rj i‘ i 
4 | ee ‘ — oF = ee 4 oe ‘ . + , * m—~@ 
pavinenl that sald lots stiotid’ be solid to satisiv vour orators lieh as 
re | ’ ’ ‘ j , ? 
Upon ‘ ‘ HION. ve iiift Chich, Li} Popoye thyat Vour orator Priet\ ti 
: ) gee eee gee ’ hich in’ eanity 
opahted slicii Ve wee cll i LIN aldlad ail OUI I Ve it'j ice Will j It) COPULTTS 
cee ' — —— | tal Dll ; 
iY Is CHLILICd, Vout (> prays that salad adekel 7 SmMay answe 
Re 
Liiis vour orators vithin the time blmnited DY tlre cdlecree, herelnl- 
. ; ; . ; 
above deserpbed and set forth, and bv then answer show, if thev ean, 
‘ ? , ° i . - ] " . : . } } 4] 
why. vour orator si inot have the retied hereby praved, cedyed Chaat 
‘ , § ! ] } ‘ } P| . oe ‘ ss | . | } } 
they tinay i) Liie bie eth LiL TilOst ert Lilie il SCV Oral KRTOW toaee _._™ 
. : ° . " ) ’ } _ " ? i 
formation, remembd ¢, and bveiel, ii, true, direct, and periect 
. " ’ 7 } , 
ASW C] lil i ¢ eeuele i} Pydsl | riddd¢'] ‘ j j ii ~\WVe I’ 1)T) if } Ceitdl ay 1] cy 
‘ 
} ; — ' a ies | , ] ; 
hereby expressi) Waived if heb SINGULAR Lie Dnatters ana things 
| ’ ' ' zr " } ; F 17 {| ,% 1)} I enfenee l t ‘1 } ‘7 \ ’ 
ola & bn beciore a OE eos <i aa 488646 a i, glial bicit iil dmeTuitl {} “Lit ji cis Wel 
ah ' ; bill ‘ ’ } ] | 
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rena red accordingly 
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’ ] ] 4 _ | . ] ibe i : ] 
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eS 
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‘This defendant further avers the faets to be that while a suit in 
ejecthent Was pending in the district court in and for Douglas 
county. State of Nebraska. wherein Durant and others were plsin- 


' ] is } ast rr ‘ atl cuaet i ‘ _ J 
tiffs and this respondent was defendant, and afleecting the lands In 


. , ' t» } } “a . 

controversy herein, said Jolin LT. Redick, having a pretended mar- 

shal’s deed to sith lanes and Cialminge to thereby mive become DOs- 
: ’ ’ ee 

sessed ct ti lands, Vuis on Dis own mo- 


; a an : I 
i¢ interest of said Frost in said 

. , ‘ " : " 7} . 

tion made a party qdelenadant 1 . | 


: : 
I sald suit and tiled an answer therein, 
and i a title co said land 1 in himself; that in said suit said 
ciiif cl Uppal Lititt ror “qi itl iliac ie? cre ii saa.7% Se « itt il} tLi¢ tik “iile 
Redick was not acting asthe attornev nor as the agent of said Frost, 
BA ; , f »] } es, ee. 
Dbuft.onthe contrary. salad | rosl Was ili bossessponotsald lana and ciaini- 
'¥ ‘ ¢] ‘ " } = obi? iv tt ' , thy) . lint ’ : thy) : ys 
it Cf thereto and ¢ We LHChnL aS Chis Ccoul Mis lhl LIS case SINC 


} } . F " ’ } ? . ’ } 
determined. that said Redick ; nired no title to said land | 
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true of his own knowledge except as to the matters therein stated 
upon information and belief, and as to those matters he believes 


them to be true. 
GEO. W. FROST. 


Stubseribed in my presence and sworn to before me this 
ov) 20th day of June, i552. 


ELMER D. FRANK, Clerk. 


Upon the back of said answer to supplemental bill appear en- 
dorsements tn words and figures following, to wit: No. 8S, Gane ULS. 
cirenit court, district of Nebraska. Martin Spitley vs. G MW. “ny 
Answer to supplemental bill. Filed June 20th, ISs2. Elmer D. 
lrank, clerk. Wi bster NV Crit) lord, 


Thereupon, afterwards, at thy May term of said court, on the Oth 
day. of September, ISS2Z, the followlug proceedings were had. as 
appcakrs 7) record Ol} folio Sebel, Journal (; of sutd COUTL, LO wit: 


Martin Spiriey vs. Tuomas C. Durant ef al. 


()1) motion of J. i. Webster, sol. for respondents l’rosts herein. it is 
ordered hy the court that said respond nts have leave to answer 


supplemental cross-bill by the 24th inst. 


Thi Peupon, att rwards, to wit, On the 2Ot]) day ois ptember, ISS?. 
a replication was filed mm said case, which said replieation ts 1 
words and figures following, to wit: 


Replication. 
* 


In the Cireuit Court of the United States for the Distriet of Nebras 


NLARTIN SpitLey, Complainant, 


GEORGE W. Frost. Respondent. 


This repliant, saving and reserving to himself all and all manne I 
of advantage of exception to the manifold msufliciences of the said 
answer, for replication thereto saith that he will aver and prove 
his snid bill to be true, certain, and sufficient in law to be answered 
unto, and that the said answer of the said respondent is uncertain, 
untrue, and insufficient to be replied unto by this repliant, without 

this, that any other matter or thing whatsoever in said an- 
oe) swer contained hiaterial or eth etual it) the law to be rt pli d 

unto, confessed and avoided, traversed or denied, is) true 
all whieh matters and things this repliant is and will be ready to 
aver and prove as this lionorable court shall direet, and humbly 
prays as In and by his said bill he hath already praved. 

REDICK & REDICK, 
Nols for Compl t. 


Upon the back of sald replication appear Cl) dorse ments in words 
and figures following, to wit: No. 8,G. U.S. circuit court, district 
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heation. Filed Sept. 20th, 1882. Elmer D. Frank, clerk. Redick 
i Ly dick, sol’s lor ¢ omplt. 


of Nebraska. Martin Spith y, compl | : Geo. W. Frost. re s}). Rep- 
i j 


Thereupon, afterwards, at the November term of said court, on 
the 16th day of Novi 
In said Cause, as dppears of record on folio rg i Journal Li of seule 
court: 
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ow a 
elapsed since said payment of all and singular of said taxes for said 
years and before the filing of said supplemental eross-bill, whereby 
said complainant in sald supplemental cross-bill is not entitled to 
have and maintain this lis supplemental cross-bill to foreclose lis 
pretended lien on said lots for said taxes. 
These defendants. further cLlis Wt ring, rt that said pretended 
taxes for the vears 1867, 1868, 186), 1870, 187], 1872. 18/73, 1874. 
IS75, S76, IST7, IS7S, IST, respectively, are not a lien on said lots, 
for that thre re Is not anid was notan oath of the assessor thie I ~ 
OE an vce und Ct} file iT) the COUNLYV el rks othice or atteclied Lo 
t hae ASSOSSTPPOC DTI | contalming si 1c] renal stele for why OF 
either of Seal VCUPFS last above named, wy I’ hy Sled prot beled iis 
oy ; a - , 
se<stnent abd levv of said taxes tor salad vears Were alld are NULL ana 
vold., 
These defendants, further answering, sav that. as to caeh and. all 
(>| <td taxes for ca hand all of said vears, respective iy, ila COlil- 
plsuinvean! l hhis assignors did failand negleet to serve upon these 
defendan = the owne! d occupants of said lots, and before thr 
expiration OF two years frome thie Ime of parvrnent of said taxes 
respectively, and the Issuing of the tax certifieetes for said vears 
respectively, 4% notice, us required by the Statute laws of thy stale 
of Nebraska mn that behalf enacted and the constitution of the State 
of Nebraska. to entitle him to have ane maintain this action to 
foreelose stad [axes as a at non salad iots 
hres cli fendants further answering sil’ threat “Ald pola 
} _—~s 
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for the years 1867, 1868, 1869, ISTO, IS71, 1872, 1873, IST74, 1876, 
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These defendants, further answering, sav that sald pretended taxes 


for the vears 1IS6¢, IS86s, T8609, IS70, ISe1, 1872, 1805, 1874, 18eo 
IS7T6, S77, STS, and IST, respectively, upon said lot 4, block 52, 

ee +] iid and Ya 
are not na lien Upon sid lot 4, for that said lot + was not assessed for 


taxation for either of said years, as appears by the assessment-rolls 
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360 said supplemental cross-bill set forth as taxes on said lots, 

and these defendants deny, upon information and belief, that 
any LaXes paid by othe r parties than complainant were ever assigned 
to said complainant, and as sald complainant hath not set forth in 
his bill which of said taxes were paid by him, and which were paid 
and assioned to him, and who paid said taxes and 


by other partie: 
{ | S79. i hie ie hy 


S) ASslone d thie Sane: Ue “him (OXCE prt) for the taxes oO 
these dete hdants are unable to make any more compl te abswer 11) 
this re spect, and ask that said complainant be put pot his proof of 
the payment of said taxes and of the amount of said payments and 
us to who made suc! pret nded assignments LO complainant of taxes 
pad, 
Said defendants further say that during all and singular of said 
Vvears thes and each of them had within the COUNTY ot Douglas suft- 
ficient personal property out of which the tax collector could have 
ected said taxes, and that by reason whereof, and by 


a ‘i L« 
be TUT Mnporiections and irregularities herembelore 


reason of ti | 

ited | salad t: ~« said sales of said | for tare ‘OPE he 
Stated as to sald taxes, sald saics OF sald lots tor taxes were unauthol 
ved and null and void; whereby said complainant is not entitled to 
have and recover more than one per centum per taonth imterest on 


any taxes so paid, 

These defendants are informed and believe that a large part of the 
sums of mon \ clatmed by complaimant iis having heen pul by him 
and his aAssIgnors as taxes on said lots were city taxes of the city of 
Omaha, but in what sums these def ndants are now unable to say, an 
as complainant hath moti QnV danher averred or itemized what, 
i! any, of said axes were such CITV TAXES 5 but thie =C di fendants aver 
were not levied, but were carried on to the 


that a 
city tax-list without any authority of law, and that all of said city 


roller 
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] 
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| oft sud GIAY taxes 


taxes were and are null and votd 
And these defendants, further answering, dcny that the said eom- 
plaimant is entitled to the relief or any part thereof in his said sup- 
plemental eross-bill of complaint demanded : and these de- 
fo their aforesaid answer 
? 


wot | ftendants per \ the sume. advantage ( 
as if they had pleaded or demurred to the said supplemental 
eross-bil] of complaint; anal thi sc aT t ndants pray leave Lo be lis- 
missed with this Sue ge asonable Costs hid charges lt} this Ly half Most 
wrongfully sustamed. 

GhORGHE W. FROST ann 

-ABBY B. FROST, 

Defendants, 

by WEBSTER & GAYLORD, 


The iy" Nolicitors. 


Upon the baek of said answer appear endorsements in words and 
figures following, to wit: No. 8S, G. U.S. eireuit court, district of 
Nebraska. Thomas Bryant. vs. Crooree W. Frost et al. Answer of 
lrost and wife to supplemental eross-bill, Filed Dee. 7th, ISs2. 
Mlaier D. Irank, clerl Wel ~& Gavlord l's for Ir ' wife 

Ane Frablk, Clerk. cboster & Gaiviord, sois tol rost XM wile. 
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Thereupon, afterwards, on the 27th day of Dee., ISS2, a replica- 
tion to answer of Frost to supplemental cross-bill was filed in said 
case; Which said replication is In word 


is and figures following, to wit: 


The re plication of Thomas Drvant complamant, to the aubswer of 
Creorge \\. Frost and Abby L}. |. rors, at {i nelanuts., 

This repliant, saving and reserving unto himself, now and at all 

benetit and advantage of CX- 


to the manifold insutliciencies 


times hereafter land all mann 


ception Which may be had or taken 


» a 


of the said answer, for r phicatie n theret ' 


i <P mee 


| ys threat they will auver, 
maintain and prove his said bill of complaint to be true, certain, and 
sullicient in law to be answered unto, and that the said answer of 
sald defendants is uncertain, untru id insufficient to be replied 
unto by this repliant, without this, that any other matter or thing 
Whatsoever In the said answer contalned material or effectual m the 

law to be replied unto, and not herein and hereby well and 
| un fesseql and avolded, trave rsed or 
lech: thisitters and thangs this repliant 
Is and will he rey iv t aver, maVuaD bid } I ve as thiis honorable 
court shall direet. and hbumbly pra al ' 
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Replication to an lrost to supplemental cross-bill. Filed 
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irt of the Un States for the District of Nebraska 
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Phe answer of Martin Spitley, one of the respondents to the supple- 
miewtad Cer] | filed bere i} by an lhliis 1} int, complainant. 
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way of « xception or otherwise, for answer thereto, or to so much 
thereof as le is advised ts necessary for him lo make answer unto, 
answering, saith : 

Respondent admits that an original bill was filed herein by Mar- 
tin Spitley at the time, and having for Its object the quieting the 


title of said lots 3 and 4.’‘as in sald cross-bil] Is alleged : that 
ded sc bryant aid said I rosts also filed cross-bills therein, iis 
therein set forth: that issues were joined therein, and that on 
May Ith. ISS2. final deeree - hac and ¢ ntered herein. asin said CrOss- 


; 


bill is alleged, whiti cacdioits that said eross-bi]| ol sla Drvant was 
based upon certain deeds \\ hich were by sald deeree held invalid, 
and that said supplemental cross-bill of said Bryant was filed by 
leave of court, as in said cross-bill said complainant alleges. 


Respondent admits that at the dates specitied Ith sade cross-bill 
there was paid by said complainant Bryant, and by others, who, 


pretod to the commencement of the orleinal action hereny had as- 
spormedk thr ir Claims by reason of such payment to ditm, Silla Drvanit, 
the amount on the property for the vears and at the cate specified 
and alleged in said cross-bill, and admits that said PAVICTICS Were 


niide under the provisions of the revenue act of the State of Ne- 


} } } ’ ] } ? 
Dbraska pursuanl lO bine TAX sales, which, 1)\ Lig 6 GE@CTeE, Wert it (i 
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Supplemental Cross-Dill, and theretore pleads the statutes ob lit 
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Respondent denies that said payments on said lot 4, of date N 
Leoth Isa Dee én ISio ep rt] INGe sep Nha, Isa ile 
ith, isto; July olst, IST7,and April2oth, 1876, were made within tive 
years HexXl preceding the date of thr filing of sud “Up peednenital 
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should be held len upon said: property. 
Furtheranswering, these respondents sav that more than five vears 
have ( lapsed “TTC thi cite ot sacl ct rtiticates and each of 
ob4 thc, a d hiad elapsed befor the bring) rol sald Cross-action 
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: ' Da cvereet, I cas kt ¢] 
payments; wherefore this respondent alleges that 
} ‘ ; i. oa & ‘ } >. ) oe . i " 

the statute of Limitations has barred said claim and action 


. ; j . ; . . ' ko ; . 1 ] ' 
Respond hi fuarthas raieves that more than four veurs tind elapsed 


} , , , ] : " . 7 , } T> . 1 
at othe time ol bringing Of salad cross-action of sald brvatit sic 
. a | ’ < . aia * ane . , . , 
sid giiecvead Catlse of action Of sald DBrvant mwcecrued, ahd therelore 


repleads the statute of limitations in bar there 


And this respondent, further answering, saith he has no knowl- 


“= 
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Lt) why ther sie lots were sold to one Noves cil) Dee, 4th. 


" : " — ° . 
the delinquent taxes of ISTO or whether said Noves signed 
p * 3 } ' o> ' ae , 
IHLCS OF salad sais to said Bry int.or whether he ever had any 


ificates, or whether said Noves patd at such allewed sale on 


65. and lot 4 SLIS.S6. or as to what said amounts inelude. 


} ? } } } , 

ersald lots were redeemed from said alleged sale, excep 
i} ‘) 4 sc] . | rrcl th for 
aliegations Of sald cross-bill, and therefore denies the same 


ys that said complainant may be put upon his proof in that 


ndent avers the truth to be that he is the owner 1n fee- 


sald property In sald cross bill deseribed. divested of all 


} } — , baw } : ' ' : 
LlevIs aad Aypney kine (>] ittire, ana denies that said Collie 


: ° 
+ | | ] » 4 , 7. ' » | 
preecddneal Has anv Cian rtit, O1 ehh upon or against the same by 
rt then fonta al : sill | . 
Virtue of the tacts atle@wed In said cross-blil or olherwise, 
ee. ' } ’ ' _ ; . 
And this respondent denies all and all manner ol volawful COlln- 
. ‘ . j , ’ ’ ’ * , byl 
borrisatye nh abhlei CONTCACrPACYVY Wierew il ne mA DOV soled Cross- ttl 
nel el werockl wrsel sof Ota hia? ¢] : hy flor mattar eat ' . 
- ner Cnareveq, W POUL Ths, Tia rere Sanv Over Matter, CAUSC, OI 
{| “7 ’ mrcd ball ’ ; vy — rr)? " ‘ ¢ + | } _* Le 1 ” . ; "hs f, . 
iil Bah mat iti ' 2 Gee ‘Melee eerrraae . 5 Sratitot| ii afterial {?f nmecessill\ (ry 
thy) i ‘ ’ levryf iy 7 | “¥ ’ seast areal » } t hy rely ‘ vel 
EE ty C(erehaany it? Dil <i = VS t's Eat hy et dita sit} bit] IT) itt} 
) - 1 | } | ] , 
ephrede hereb Wi aii & ivin n=wered, contes ed, traversed 
, , , + ’ } 7 } 7 . 
| avoided or denied, is true to the knowledge or belief of 
“ } 1} ’ P } } } : 
tiiis respondent all whieh matters and thines this defendant ts 
, ’ } ’ ; 
Pendy 3 (i Willlhe to IVvOCRr. wil iil rid] «=6oTTONG as this I norable 
, " , : " : . ] ' : | 
COUrtl st) (ITeCt, ANG TIUTEOLV Jl to be henee dismissed with 
wt ee? a 
His costs In this behalf most wro! y sustained 
MARTIN SPITLEY 
. . ‘ ‘ . . 4 
4> ‘iy REDICI 
REDICK & REDICH 
lis Nalieit 
, , j i 
[pon the back of said answer appear rsements In words and 
4 
) Wh} a 7 f ey rf FI’ S dietroct 
i ~ ‘ ' ; if ? ‘ J ‘ii™ I ( 


I - 
1), 
} « . ? SA 
; : ; 
|| ; 
* 
yt , 7 
7 
>. > 
|. ? 
+) 


ii 

‘ ’ , + | y 
) D. Frat t Redick, sol’s for 
a i I I i? CiW af m ACCLICK. SOLS JO] 

, , ? 

; } ‘ 7 

er.t , oe ‘ Ti} ty (j (>| December PSS 

~ 
; ‘ | . ° ; 
7 s! | ~\\ ¢ \] . eat | . ~ od ae > re] 
’ A j 1? 
. y ‘4 * ' rv 
~ i reel { i] = j i Po wes TJELTIW LE to 
’ | 
\ ‘ ‘ ‘ ‘ ; . se , , + wey »* , 
‘ ’ ( ’ I ‘} ' ct] w J I] eLTiGi perl if |) ~ rie )i 
\ ’ 1) | ‘ss? 
eo . + a* ¢ ‘ > 
i 
i 
Lrraeyg - i 2 } 
- 
N 0. > (; 
. j a } 
(skorGceE W. Fk ros 
: 4 ? , ] , , , , ie 
li i Arrows Br i CTOss-( TaD pptatl tits ‘/) Liie ansWwel 
] ‘ 
of Martin Spities fenda 
} ? 7 ? 

’ *% . , i .)} , , 1 

Mt. SAVING lidi Tose wr WHO TMISeil, WOW And at a 


RELI, SENG A MPC SARE M8 
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ception which may be had or taken to the manifold insufliciencies 
of said answer, for replication thereto says that they will aver, main- 
tain, and prove his said) eross-bill of complaint to be true, certain, 
anid suflicn nitany thre ley 0 ly, answered unto. and threat the said alswer 

of said defendant is untrue, uncertain, and insuflicient to be 
266 replied unto by this repliant, without this, that any other 

matter or thing whatsoever in said answer contained ma- 
terial or { ffeetual in the iW LO be replied White, anil hot hie rei anal 
hereby well and = sufficiently replied unto, confessed and avoided, 
traversed or dented, is true; all of which matters and things this 
repliant Is ania vill bya ready w aver, risiiitsdn, anid Prove its this 

) 


urt shall direct, and humbly prays as in and by his 


ve 
said Cross byl] of complaint he hiss already pereaye dd. 
GROFF & MONTGOMERY, 


Nolicitors for Plaintill. 


honorabl ( 


. 


i 


Upon the back of said replication appear endorsements in words 

ania {peru - followimne, to wit: No sas ci. S. elreutt Court, dlistriet 

of Nebraska. In equity. Thomas Bryant rs. George W. Frost ef al. 

Replication of Drveanet to answer of Martin Spitley. ile 1 xd Perth, 
| 


ISSZ2.0 Elmer D. Frank, elerk. Grol! & Montgomery, solicitors for 


plaintills. 


Thereupon, afterwards, to wit, on the Ist day of March, S85, an 
opinion Was fil 7 1 siutd Cause: which ssid Opinion Is in) words anal 
‘ } 


figures following, to wit 


In the Cirreuit Court of the United States, District of Nebraska 
. , : 


NPARTIN SPLELEY vs. George W. Frost ef al 


Upon rehearing, the controlling question in this case is whether 
the sale of real 

Court 11) i Cast 1n) whieh John i" lick Wills plaarnntiel ana the rece 
spondent, Creo. W. Prost, alone was defendant. rendered in a suit in 


, . ’ . . 
Ostipte hy COoNnTrOVersVv. Under Tye hidement of this 


| ae , *} . > + 4 . ’ 
attachment, was a valid. saie. Phe premises had been levied UI pron 
_— ] F ; : : P i ! : 
by writ of attach nt at the commeneement of the suit, and Upon 
anal heart . a aca al . af ee ee 
Wai nearing there Was rigment, With ah order tor the suie 
‘> Fed * ? ’ ’ ’ . 1 ® 
ertny Ol the attached property under a special execution, 
rex . 5 } } ‘ , ’ 
he COL ryt ran) cif tiv Pees poo) if hits. (si ree ~~ | royst ana 
se ~ . . } P . } Cast } ’ . ‘ A . 
Wile, In the present case Is Tipe ne 1evV Ana. SAic Were Vou because 
} . " ] . j ; ; ] ' } ’ . ' H ' 
the premises were ther homest ids and Lheretore exempt from iiddi- 
. . : ? ‘ ‘ " , ? : ’ ; 
elal sale under the laws of Nebraska. After the sale under the ex- 
} " ; : > es " i |? ls lp ‘ ‘ ’ ; " oe . ? > , 
CCULLON ith tile We eam GO Ac*il \ . POst, 2 TOPO Was nace FO Coll. 


firm the same, whiel. motion was opposed by Frost on the @round., 
among others. that the premises eonstituted his lomestead: but 
the sale was nevertheless confirmed. Subsequently the said George 
W. Frost moved the court to set aside the sale on several grounds. 
Hn Upon thie eyrounad that thr por mises constituted lis 
were therefore exempt. Thereupon the court. re- 

; 


and amone thie 
homestend cLbie 
ferred thie ease to a referee to take t =timony Upon the question ( 


l 
) 
; 
‘ 


~ 


. 
; } | } ‘ a r 
mudiclal sale, It resulted f 
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homestead, and testimony upon both sides was aecordingly taken 
and a report thereon was made; upon consideration of which the 
court overruled the motion to set aside the sale. 

Thi controlling question In Like present case Is whether the judg- 


ment of the court contirming the sale and overruling the motion to 


‘ 
~~ 


set the same aside is a final adjudication of the homestead question 


. 
| 


by which the parties are bound and which estops the present de- 
fendants to claim the property as a homestead, 


McCrary, Cirenit Judge 


Upon the former hearing it'was assumed that the question whether 
thy us Hises in COnmLTOVE r=\ were @At rhage is the homestead ol re- 
spondents Frost and wife was a question arising under the provis- 
ions of an act of the Legislature of Nebraska entitled “An aet to 
exempt homesteads from judicial sale,” approved February 19th, 
Sea: and as that act vested thre homestead melt In) the husband 
and wife jointly, and expressly provided that no conveyance of en- 
cumbranee €)] the homestead should he oft cLTi validity unless 
executed by both. it was held that the wife was a Hecessary party 
to any proceeding lo subject Property claimed as a homestend to 

| rom. this ruling that, in the judg- 
ment of the court, the respondents Frost and wife were 

SOS entitied to a deeree setting aside the sale under excecution of 
the premises In question, notwithstanding the confirmation 

of that sale by this court in a proceeding In which the wife was not 
joined with the husband asa party. If there was no error In as- 
suming that the act of IS77 was the governing statute | am of the 
opinion that the former ruling was entirely correct ut itis now 


’ 
, ’ , . ;: ’ 
suegested that an earlier homestead act, that of ISo6, bere the net 


| 
’ ‘ " ; ‘ ‘ *,? , ; : ey : : 4 iz 
in force when the contract was entered into, is the governing statute, 


! ? ' j } ; P : 
and that under that statute the wife-lhad no vested interest in the 


? 


. , " 
f ' ; oc , , 
homeste it] LEbelepy nadent of Tel ! : i red Wis. thereiore, net a 
Hecessarv party toanv mdieakil procecalnge relating to if (Gaeneral 
‘ . y a | . . — 4 | ‘ ‘ ] . ) ‘ ? ‘ . 
Statutes, page 616.) Ttas tru it the last-named act. which was 
} ’ al I. tt '? ’ ’ 14°? : ‘1 sy ? pre f ‘ ‘ I - 
Tide pomnestenad AW Th toree Wet f ree Wits Thade, ONLV CX- 
+ ] . i | ?7 ; ' ! 
Pra pote 1 thie holies eyed OW Tie i i }i Lite hii! . [t (| (| 
‘ 
i | , . + } 
hot provict is | hire re pene bill ne fhomestenad of thie 
; 
’ ’ ’ } 
| I! AF Whether wpe | ‘ tT} ' ’ s €}7 44 i r ‘| hv exe rripoet 
i 
? 1 af ry)? ry TI ; ‘ ' ’ ' ' ¢ |} , sce - 
Tice (j1]¢] : Mele iiil it perery “Ws * iif ; *. i rhi€@’s té it] iiWwes 
, . , ’ . 
that lie deed Or tr ortey ig qt | l i ie | ohyay The* ob] nV VOALlaity 
: ] ‘ i rr j +} } } j 1 i 1 » 4 } 4 | , , Dé os i 
unless executed by both husband and wife, if both are living 
° ] » hae ‘ tert ? . OF ** ‘ : +? " ‘ ' +} } , ; |} 
bicie’? Lillis Stil Ut", Fabts TESS ‘3 i* é tod & ay ih tide PICPTTIC = LCT! \' pif i 
, * ’ iy ) ’ ‘ 4} | ’ 
Corl ial | ray: ay ‘| Vast | ’ ; 1] ,*i | .F qty! ii] ~~ Liye¢ I~ fori} | ea leone 
} / 4 . : ’ ry?) “a4 , ; ’ ‘ ] | 
Live LILie ar price 1} eae bo I sj ‘ tii De \ attiti Tr] if pris fitil 
, 
constrained to hold that where the wite has n ») power to prevent 
] ’ I ] ‘ ] 
tine \ puaytary i (*] | ‘i [ I es tt] ry ! ' j }=1 rel eh = 
7 yh - 4" , ’ ' ; ? ; Ly ? , ? : is ean | ] 
not a hecessaPF\ pRire Oi pro f rig (p) SLLbpree if PMMiclai Sale, 
a : : " 4 F ’ 
or to ceLerin Dy whether a ¢ ‘ ’ Ol propery = <i I Tresrend 
, 
wir ‘ '_- = «lt tj ? Pius i ti} | ; / ? a § ;f , ‘ ~=er™ iT) wh) eh) 
, 


° ? } ‘ . 4 . + 4 ‘ oe a | " 
it is held that thre Wile Is a necessary party to anv Judicial proceed- 


it is believed,’ cases which arose 


& bere 
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under statutes conferring homestead rights upon the wife and 
placing those rights bevond the control of the husband. The statute 
now under consideration does not do this. It provides only 
pty for thre exchiption of a homestead to be selected by the owner, 
“So long as the same shall be owned and occupied by the 
debtor as such homestead.” The wife is not mentioned in the aet 
and, however vital her mterest in the home may be, we cannot hold 
that she las, in the absenee of a statute to conter Iitany legal interest 
inthe property of the husband such as to make her a necessary 
party to any proceeding touching the tithe of possession 
lf lysis been repeat lly lye iad by the sUpredne Court ot Nebraska 
that the wife has no control over the homestead and no legwal in- 


J 


terest therem under the statute mm «question. Thus. in: Reetor er. 
Bottom. > Neb. 171. 1t was held that the lomestead rmeht under that 


— 
‘ 


statute was a purely personal one, Which the owner could at any 
Lime Walve or renounee, and that it was lost by a failure of the 


owner at the time of a levy upon it to notify an officer of what Ti 
regards as lis home stead, It was there held also that the « XCM} 
Lion Was a right ruaranteed to the lead of the family, who Was at 
port et lib rity to s ll the lhomestead or pledge it for the pavine) Lal 


his debts 1f he chose to do so, . 


“The Legislature.” savs the eourt by Lake. C. J...“ never intended 
. ; | ? 
to assume a owuards inship over the owner of the homestead and ren- 
ir | f: ] ° , . . ‘ , 7? ‘ — 
der Dim disqualified to make valid contracts respecting It. It im- 


: : . 

poses ho restramnl Upon him whatever in this respect ; even the wite, 
. . . ' i 

wha nthe title is im the husband, | 


as no power to prevent him from 
making such disposition of if as he mav think best.” The same 
laneuave Is repeat | bry SNtsat Dank Carson, | Ni by, OO, AG pot- 
mer, as we are bound to do, this construction of the statute, we sar 


! ’ I: 

unable to perceive any satistactory ground for holding that a court 
. . “ ] ] 

Ol competent iturisdietion WwAUV Nol CIS Pose Of the atestron of home- 


: ‘ ° ] . . re . ‘ ' ’ 
stead arisihe nied ritbin any Case Where il pPOpPOCELS aPises, aha ) 


2.3 3 ey ae : : ay . ; 2 
which the owner ot the homestead is a Party, It is only for thr 
| ] 7 ] 5 ] } ie ° } a - , ] 
reason that the husband is by law deprived of the power to dispos 
' ] 41 ; } ° , ? — > a 
of or encumber the homestead without the wite’s coneurrenee thict 1 
; } Pe 4 , . r ‘ 4 ‘ 4) é . . ! a. 
mis Deel held ubhader Some statutes that the presence of Loot ty 
ow befor eourt Is necessary to the Jurtsdietion of the court ove 
: igh : 
aa (PUES tLOn i>7 homestead rivhts, 


mav exereise such power only as the parties before it miielit it} thi 
: i i 

ts ; : } . he : . » oF oe PAR ‘ . . If 

absence of Mai lal procecainaes, exercise ovel Lhe stibpect-miatter. | 


—_ 
—— 
oe 
— 


the husband alone is in eourt. power of the court is limited to 


lis interest, and where this cannot be divested without the presence 
of the wife, the court is powerless: but where the entire control of 


i 


et 4 


the homestead is vested in the husband, the wife's presence as a 
party In court Is not necessary, 


It is insisted that the statute that we are considering does not 


eovern the decision of this case. It is eoneeded that it was in force 

when the eontract was entered into. but a later-act (that of 1S77) 
\« »f ? oy ff »* +] ‘ ; 4) | } 7 . 1 ’ 7 

was enacted after the contraet was made and before the Judgment 


was obtained or the sale made. This latter act, it is said, ought to 


~~ 
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by adopt | “ais the law of this Case, lor the reason that it does not 
| Ge. . ° . } . 

chiaryve but diminishes the amount of the homestead ex Hiplion. 

bv the former act the value of the exempted property was left with 


no limit; by the latter it is limited to 2.000, bv the former, as 
we have seen, the exe Hipllon Was lor the benefit only of the head of 

ft under the entire control of 
the owner: bD\ the latter 1t is for the benetit of the family, and the 
Wife Is given a vested right in and control over the homestead. 
{ 


, 


the family, and the property was | 


- 


} ; .: , : , bay | . 
OULISC have fil-Cllss¢ d Liie Cyele <L}On) whit thet Liiis last act Can be 
| } ° ° 7 ’ . . ; ; ; . 
cLpeprided Lo Ppre-eXisting Gebts Without Lp RAIPLe the obligation ol 


contracts. In one respect the homestead exemption is very much 


— ; % 


ehlarged bv the act of IS77. which extends the benetits of the ex- 

Cli peuion lo the Wife and makes her Consent mecessarv to its aliena- 
: , . ? 

Lien. and tLiecre Is foree 1h the sugyvestion threat LO appiv the latte r 


| 
] ] ’ ap. } } ; 
ach to the determination of this Case, under the eXtsting circum- 


, , . . , 
stances, would very seriously impair the rights ef the complainant. 
pace ' : we } } 
his (uestlol doves not, however, necessarily arise, and it is not de- 

. — . . 
Chae 
Pe es A . ato } ' ’ } 
| ; ’ . ; bas 1 7 . ‘ ' 
él Phe get of ISi¢ does not purport to be retroactive, and 
v , ¥F . , . , 
shiould, thereiore, not be held to ve so lt is onlv where the 
7? . *, ¢ * | P ; ; ; fy» , ; ' ‘ —r 
ii i | f)i it 4 ed "Aa l { of? Tibet AS chil ‘ re 25 eo) iv ~ PPLcLitada\ ei - 
1 | 
pressed that Courts Wilil Undertake: » AprAV IWtoO antececicnt con- 
; i } ] ‘ ¢ | if '% ’ ‘| ; 1 ly lad ‘ : ‘ 
Laie By cttitl (here rinibe ‘\ iit ft jer] i ‘ pha ah Lilie] ViLEiClity | Constist- 
F af | . j i. — oe — } nal p . we val 
{ [Guay Witt Lilie Lertiis >i Liils cit i i { <til aft nade to cLprpra qoriiy to —Tney™ 
1? y 7 ‘ ,) re »? } } sa ? 7 Ty | ’ || 
scquuent contracts Jt should by ~<o construed PhO Psall On} Coride 


Steaudads ane exemptions SEC. +). hie <llpreme Court of Nebraska | 
: 


“ 
Tt he 


accordingly held that thie homestead law in force when thas Coltract 


was made isto govern. Darrington Mevers, 9 N. W. Rep., 550. 
" ? 


? ? 
*} ‘% ‘ ’ ‘ ‘ ‘ . ‘ os 
On this court. and Is, besides, lh accordance 


We are thus brought to the conclusion that the act of 1566, which 


. . } } . ‘ . } 
was In force when the contraet was made. entered into and became 
ar rst. 3 | just i { Lotormining ber] | | 
«A part “78 Be alia hist nt OMIA s t*? «iS (Eve TIININY Live rivtits {)} Ltt 
: 


. ? ; : : : " : ‘ ] i 4} 
In thiis View otf the case we are agam.- to cons! ley Whether Uli 
’ — v — 
pial estou ‘j sce (pT) Wiis it i s’' 4 staat ite | cLlid =i tit | tii Lit { =< 
: 
; |? ly } ’ a’) 1547 rif 7 ’ . ’ , ] . 
{)i bvculle m roe ahiita  €n vii i (Lilie re TPAC SLICLI brertid Labae 
i 
+ a ’ + 
Ohne corisidered and ade led upon the tormel hye ining, because il 
* . | ’ , ‘ * 
Pritis| Ther\ a ddisctussed ae View ; I ‘ bet! Thee ISCCPLLLTICOd [ aa bare ll 
, . , , 
i 4 , * ; : 
Tiit mustvuna til i oOWlhel ti L] , ey (i. Wai Lyi ] >. Pecessilry 
, , 
. '% ’ , ; ‘ , ; . 
} rity lt) | if Po) e*e piri It me . ‘ Pia eli trule i] 4 st Live eourl 
‘ ; ’ . . : ; | . 4 } } ; 
had irisaictioln lo pass Ul fC Uest Lor hotestead, and aid 
‘ i i 
? se | ‘ } ] 
. , ‘ ; , , ey | 
} i>> Upon] ii\ ch hai ordey i if Fi t*iit if) riii\ ’ . Chia] To sia 
} ‘ | 
Pro i rrryial aT Sfiittpt (> Xs ! =i, i] provides Ti) ij lpr Tie lt'- 
‘ : 
| ‘ ’ t 17 } 1)? } ‘ ‘| ? t 1% rptiu | } ~ | 
Tir 4 i fava \ Wii 2 | UNC tL itvii i}? > 3 t i) t ii ttl iat |. i oe Pita 
; 
1} ' ' ? ».? ,? , 4] +} } 
' ‘ ; ’ ‘ 
U! eB ‘ wibatil Cilbe bLaia \ ce\N ittil if i* -'a ma iis i cant CoLide i ehiidl 
2 " , i 
. } : . ‘ 
li ssittshed that the saie Ih ait Pespects leas Dec Waele TT} COPPOPMIITLS 
} : * >» * ] 2 , * + , ] yyy ; i, j '% 
if? Lie _ i Lj ' _ bet ii {j ree ‘ ‘it i it? Tidiiwe + i t if s * ‘hil Liif / Pil i 
, ' + 
] ; ; i 
Lipeat Lie mount co onan ISiit } oO} { if aN ae €8 a of Live “ri bed Gill copede ] Liscal 
, } } | | " ( ; | ~~ | . 
the ollicer make to the purchuser a aeed, AX! menerai Statutes ol 
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lestion of homestead culversely tO the respondent rost. If the 
te had beer Se] aside by the court withou speciiving Upon which 
eround, it miilelit have been Coit rade 7 threat thi li CIs1On of the court 
did not necessarily involve a determination of the question of ex- 
emiption - but, since the sale was confirmed, it must have been be- 
CAUSC, 11) the judgment of the eourt, none oi the crounds urged 
acuinst the validity of the sale were Pood, If the court lead not 


} 


decided this question of exemption against the right claimed it 


! ravy “se 
could not have eontirmed the srle. Phe Mnse Comes, therttore, . 


nia : a 
clearly within the doctrine of res ai pud eat, 


(i] 
j 
sal 


The question now before us arose tn a former case between the 
Sebbne parties or their Privies, lt was prope rly breselt d tothe court, 
testimony was taken, a hearing was lad, an inal order Was 
miade 

The orders heretofore made respecting the issucs upon the eross- 
bill of respondent Bryant are to stand without ‘iti 

If iespondents, George We and Abby Bb. Frost, desire an appeai, 
the same will be granted upon proof that the property is worth 


| re } 1] ‘ . 
more than So,000, and the bond for costs will be fixed at S500 


~* 
~ 
— 


’ 


Upon the back of said opinion appear endorsements in words and 


fivures following. to wit: No. S, G ln the cireuit court of the l. 
S.. district of Neb... Feb. 1SS5. Martin Snitlev vs. George W. Frost 


cal. kquity, Upon rehearing. Opinion. MeCrary, circuit judge 
Filed Mareh Ist, iSS35. elmer D. rank, ¢ lerk 


Thereupon, afterwards, to wit. on the 2Oth dav ot Mareh. 1SS5. a 
| 


‘ , ' 
? 7 ’ ‘ : " " ' 7)» > ‘ | re. ' | } 
POLIO? to abmaena deere Wiis LTliead ih srid Cit=-c¢, WilICHl sided PhO 


is in words and figures following. to wit 


a 


of aye e . ; ' + >» 1 } ; '% ] . ] 
oul lin the Circuit Court ol thie | hited States mm gana for thre 
: 8 ite } ” ; , 
District.of Nebraska. In Equity. 
' ‘ 
, " 5 . ; , Y wie ; 1 
MEARTIN SpPITLeEy vs. Geo. W. Frost ef a 
\ ; . } whe PyyeDD) ‘ ? ’ +} “yee fey) } ; 
NOW Colle thie COT Lar art Ana moves the Court or a Gree] 
directihe these Words to be added to the decree rendered here on 
~ d+? } j ro »> abe i* ‘ | : : Sande ’ aoe 
the 2D day | beobruary. ISSS. ana Dbeiore tiie sam Is PIC OL PecoPra, 
te : ss o ] ; ] : j | ‘ - : . i ge 
ver ; Ania tide ‘OODELPOLLL DAD Tr let tO POssessS1ON Ob Sale 
Premises as aqeaihist th lh rosts Upon Lili Production tO Linch ol 


eertificd copy of this deere 
REDICH 


. & NEDICK, 
Nolicitors ?, 


for Complainant 
Upon the back of said motion appear endorsements In words an 
fivures following, to wit: No.5, G. U.S. cireuit court, district oi 
Nebraska. Martin Spitlev vs. Geo. W. Frost ef al. Ino equity. 
Motion to amend deeree. Filed Mareh 20th, 1883. Elmer D 
rank, elerk, by A. L. Frank, deputy Redick and Redick, sol’s for 


comp t. 


Thereupon, afterwards, at the January term of said court and on 
the said 2Oth day of Mareh, SSS. the following proceedings were 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 2.) 


I ] : } . . = ‘ ‘ 
pheled dd sald case, as appears Ol record on folios ith, and LS, Journa! 


’ F 5 
? ’ ' ’ ’ 
sa eed T. - by ‘ rif eit ‘ | ’ r | i] rea’? os rhyed Ly Live Llor 
{ mir tiga ‘ } pict ¥ ' . ] ' j i i* ut ‘ pial ’ ‘ 
eo -o 
.  e ‘ ’ . sf te 
Cre rary \\ Ne I Vex re i i! t ’ \\ bie Wool m to Wl And 
: ) 1 " ye \\ 
’ ’ t? ’ ; ’ ? ' ‘ ’ ’ . P ‘sy 
| i ; i i*é j ty ; ‘| i dé : ‘ i ~ wf ~ ; ; i. ‘ 2 i ii™= + rere 
’ ‘ ] } ’ . 4] " , ‘ . ; ¢ | ’ ' ‘ yt 7 | 
; tis til i Per bie ; } Dl | 1] ] rie | ii tit pan Ua CG ' it @) an G°G* I Thevel 
2 ' 
i ' " . : 
’ " ‘ " ‘ ; ; 
i ry\ i | | ~ cre’ re i} Tlie i] ~ ? if j ‘ | ‘e i ;*™ fe] tive 
, , 
\ , } P ‘ . 
+ ; j — ’ +} 
i “ ’ {si \f | i™WK ii ? = i] cc ? ‘ ipre Prorcered rey 
+} ’ ’ :j ] ’ . ; ] | " ] ; ] | 
' 6 ’ , j 
til ‘ it) ] i t iit Pec] i {} bt hy i j "il ’ {}i “ibid tate gt ber, Ghbial Liie 
" ’ : 
; ' ' 
=~ I ii I~ peer YY. \ MCuaLe i? (] a i- lf 
« 


‘ ? 
; ? : ‘ ; 
| ; ’ ; ; = ; g.? : ’ ‘ ; 
Pitl A i? 5 ~ : ” ’ ‘ , ; 5 * '? aes Te, asaya rt 
i ‘ 
; " 
i +» ' " ; ¥*? |) ( ’ ; “ee. Te) Th} Pits ¢ ;™ ¢* 
(j 1} i i {i i ' i i st 
: 
, ‘ " . 
. + ‘ " ‘ > ’ ’ ; ’ ‘} 
- > ' — | if ' i] lt I ' i i] i 11) ' ‘ ) ’ ™ ‘ pc ye? t ane 
_ ; ; 
; j } : | 
’ ’ ; 2 ; 7, 4 ; ; ; , 
‘ ¢*] i ' I “ ;* » : - . ‘ ‘ ; lil id] i? 
a ’ » 
’ . os ' i } ; ' } } | Tiie \} iz ? ISS? cit 
tit Gs i bad ‘at 4 ' a i i tif i \ : Pit. pus i 
? + 
‘ . ; ; . : ' ' . ' ’ ‘ Thy 
7 ‘ ! ' I it aa ' =f ‘ ii ={ J Lill ci™ t if 
‘ : 
. , " " ‘ 
s1e8 joi! nnon the pe} | eross sind thie 
| ? | ’ ’ ’ 
+i ; " » ’ ’ e*? : ' ‘ ; ‘ ey P 
hswers thereto are concerned ordered, adjud@ed, ane 
} ] . \ ' ~~ ’ i 
‘i ; . . , . ¢ } ' ’ ’ ’ » setyed 7 
; 
" ‘ ’ - <> 
?¥ ’ ’ ’ ' ’ ;? 
Pive Pil eol ’ t*t i Vi ~ _ *? ; ‘ i ; Ae at bil 
i , 
] 1 4 : 4 
‘ ; ' ' ; ‘ ; ; es 
‘ ‘ : ( } } de) _ A % ~ || ‘ si rit ~ 
" " ’ , , 
: ' ; : ’ " ; \| a Tig ’ « yer] 
.% ‘ ' ' & ‘ * eta ; ' : ; 
| ‘ 
: ; ‘ ‘ \ ’ ‘ ’ 
had ass . : lis siadad (1 rere Frost and 
4 ’ ‘ . ‘ ‘ " 1% 1 ' ’ ’ } ’ 
\ " ~ i ; i ’ i je > | ==('°= S70 )T] ;i™ 
i 
’ ’ ; ’ 
s “ . * 
’ \ hey ’ ; ¢ ‘Y ’ ' >)? ’ | 
r = € si } .\ j ~ b ij \ i> ~ i}? il + if i i i‘ ‘Pil ‘)} 
om i 
. " ' " 
; ; ; " ' ¢ ' ’ ; ret ; - 4 | +7 a 
' ae | j . a ri? ‘ . ' ; {fi if i ij ’ 
; ‘ es ‘ + \ 
= iit ic} {ii-> { (ii . ~ 
’ ’ : 3 
? ’ ; F 
i ’ ‘ ; ' ; + ; ’ ’ ' ’ 4 ‘i; i 
if ~ 1} i*} OrPewere | Ti) ~ ij (,t'C Te if ive i il rit 
i ’ 4] 
*? ; ‘ , . ‘ , , ’ ’ ' 
Via 4:7 ii ~~ j ~i % se ; if =~ i = ;* | 1] evil tiut 
oe " , 
’ ' 
> j i 1? ‘ " " ty) ‘ , ' ©fe14 ; be: § 
‘ ‘wy a i 2 i i i i a at ; 
’ ’ . 
e 4 , , sali ae _— 
- Cre i ! f ~ ' ieee] ij pire ; Ss G26" re 
‘ > i 4 ’ 
. ‘ 4 ; i \ i ; t 3 
* 3 ’ ? } rere? , ~, ( , \\ }}il . | s7 ) ; i }} ’ if 
? } ’ 1 
. ‘ 
| | i ' ’ } ae weet ; 
(*, int = . j } = 1] } if ‘ reini=-O (>) if (‘Tap j 
' ’ ’ im 7 
f}j Phy biict rj 
7 ’ " | ’ 
one ’ ! Ba We. Me" 
; ‘ . % ao* ? o wT 


Sioned) GEO. W. MceCRARY, 


} 
fyrcuil uda 


22 GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


(). Endorsement of what? 


Defendant Redick objects to elyvyiIng the eontents of the endorse- 
ment, fit was in writing, without giving the paper itself. 


So? () [low was it endorsed ? 


‘ a 

A. My re collection ls threat It Was endorsed by Sait rthwaite. 
7. Si What part of the eertifieate ? 
A. On the baek of the e rtificate 
() Any otfier mnterest of a like nature 


< 
\ > . 
\ pes, tWo Ccertlll Leis thyey Wee ndors l to me t>\ ( Noves 
} . ot ha +} +} . 1c)! 
1d] i! { | Pao ()] iS { {)i | i i‘ o cries chic it? lL] 
() Wii LE became of thiess certificates ? 


\. These certificates were turned over to the county treasurer, 
npon which he issued a deed to myself, 

(). Ilave you any further interest of a similar nature ? 

A. Also a eertiticate on lots three and four, for State. COUNTY, anid 
city taxes for the year IS79, which were endorsed to mx 


1) 4] | | 
Defendant Redick objects to all this testimony touching upon the 

. ! 7 ; . = ‘ +} ' } } 
DUPrehase Of Tipe receipts OF ¢ rLITICRECS Paved) Ith ree imei tol sc tlh 


} , 1 ’ ’ , , 
i} 46 f 
( S2ee pares areeen (vile Is Ik CVTLCHECRe | it VO Ce] ii Lt ~ jet lil lead by \ 
i 
} i } , } 
[hic Withess Obieeted to by defendant Redick as imeon:petent, im- 
| ry — + | | t } } | rerity | ? ? 
earn [os ii eeLe ‘} iil A Sie MV Terese rit = il EA ry cil bit i it? 


’ ‘> ’ , , 
re) Q). On wha nsideration did Mr. Saterthwaite endorse to 
, fae c oe _ ee 2 t 
Vol I it? ji Like Lines Of | ‘ til {} i at | 
} j a or 
NOVES ¢ metorse 7 Vo rm Certilicates lor taxes fol ISG 4 ae LS, r to 
} , , ‘y 
which Vou rere 
} ? , | ‘ 
, 5 ’ , ‘ . ~~ e 
Obrected to by d rdant Rediek as immaterial 
; ‘* ; ‘ , 
A. It was for monevy. 
) .- ay <2, Se laser ‘° } . Same . 5 
/. \ i¢ tithe titis Case Was Tor hearin’ Oh the Original CTross-bDlil 
} . os a ] ; 
before Master Tlull 1 e Was introduced in evidence two redemy) 
] ; ; < o sd . , ] 
Lia { Ij if Ties ‘cen hat. ()] boa {? it Te i \\ (, a qT Prieuse “i,t i 4 
Ls ee P . . ‘ — “} 
What Vvour obrect Was il receiving those lots 1 vou did redeem them 
. is. ; ; . 
fs stifed 1h these eertiiicates 
} } | . 
. , ‘ | ** + * . . 
Deter haunt Rediek Obwcts TO The Guestlon as il mmnatertal. 
i 


A. Mr. Gannett purchased these lots at private sale, I think. I 
asked lim to transter these certificates to me upon the payment of 


Lie money 
were draw] 
} } 
and | then 
©). State 
. ] ] 
Vou bv tine 
bent ol vo 


GEORGE W. FROST ET AI VS. MARTIN 
and interest at the regular rate of inte 
ne. Ile at tirst promised to d 
redeemed them to protect myself, 
What, if anything, has ever been offers 
le if hdants or any Ol thie th), 
ur Claims In these lots 
“lick objects iis immatert il, 
was no definite offer ever made to me 
ll) These lots Livial | remember of, bu 
mditional offers mac 
recollection 
Whisit thir =i’ ¢ onditional Ollers were 
ve that Nh) Redick made a conditional otfer o 


titieste ~ hac to ru 


, 
' 


SPITLEY. 


' 
4 


‘ 


i 


1 be. 


7* 


that they 


1a so, but cutte rwards refused, 


7 or Le ndered to 
on this eross-bill, for settle- 


for the interests 
I | think there 


Wils 


ten } r 
| would 


(4 GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


(), What did you do with vour certificates ? 
A. IT turned them over to the county treasurer, 
(). About those receipts which were lost; you looked through your 
banking-house carefully for them ? 
A. Yes, sir. 
(). And could not find them ? . 
Ye : 


(), Will vou swear that | did not make vou a s(julare-tor d offer of 
fen per cent. Interest on vour taxes? 


A. When did you make me'the offer’ 


Mr. Reorek: A good while ago. T will say it was when T got 


} } 4 .s 4 WER. ’ 
my deeree in the district court and boueht out the claim of the | 
P ’ ' tj Jey ; . ' set 4 } 7 ISS] - . ] ; , t | - 

pond onthe rost property—about , Just betore this Case 
4 | | . 
\\ Commie hneed Call it the veal ISS] 


. . 
t ' ] " ‘ ‘ ] ‘ 
an sic ture OF the deposition is Wwalvead DV Consen tal parties 
i 
’ ’ , , , 
’ 
bhi Coubsel bor adeitehaants are Phe rary notified rp \ counse! ta) 
lainant that ws Hho hoarine of thin ci eee ee 
COMP PALLET tibial rap Peedi Liat Picci soa. (PE Bee tee he BP we F292 ee Lb Wiil reicl 
: : . 
| 1 . 
+ ‘ '; a 2 ; 
Lo tha pretped (jf is, fh recorers PCOPCLOLOTE Miered rether with 
} } 
. 
thy recore Cot) Lilie is G8e0 % i | s CLC 
| | ’ 4 ,% '% ,% '} ‘ : ’ | >, 97 | ™ * ’ ' n 
ePCPLLil » tA i} se -ene ut i .: See tiit pL erty Rak § i ( lil 
a / i ~*~ } ‘ tats i} ' ; 
COUTL 44 ble’ ClIstble (> f rishi (iQ) POPC CCTLIILN: Lila Wils ail- 
led : he 161 Mareh | 
' ; , 
tended a ee wy ©) tha, Nebraska, on the 16th « Ol reli DY 
, ' ' ; ; ; ’ 
‘ ‘ * } ‘ ' 
ive ? i] r ' . ¢ } 1} | 1} Liié ‘ 1} Or) LICTCOl i lide sii ldl (iC })- 
' ; ? Be. 
rat ; ; Vs] | } ' Dreselce i>\ Be } _, \ Pett ] ‘ (iisift}- 
i 
" t ! . 9% ’ ‘ ‘ * ’ ; ’ e 5 | ‘ 4 
ton ae F } ~ bit? i ‘ ™"LaLitciias - {}j iit \\ ee tit«tt iit > 
’ ] \ ') ’ | } ‘ | } 
iii? | ) if { i Woerl's hlil AS eek | il  y ‘4% te ry Liit CoOlh- 
. , 5 te | ' . 
; » + ao a ; * > Es — ‘ss | ; . . ; ; ; ' 3 . i ,1\ ' 
pricdl bal ‘ ae i . iit ws PO FTI CECE e ‘? Lije wall i GiCpPOsitlol Was Waive 
i si ] j | +, i] 1 | , ? ' ’ ] 
; | ; " ’ . . " ' ’ ‘ 7 " . 
by consent of both sides | further certify tha dn not of counsel 
. . ‘ , 4] { | , ‘ 
" ‘ ‘ et i . _ +4 + } : i 69} aie +) 4) ‘ . »o) y* ‘% 
(>] Beer E RG 1c) CILMI pratrey iti @ER heme’ L, euaatd Laitat t nat ii , Phiterest iil 


thas CVelil thoreos 


. : . ° ~ a ) ‘st rr : 
examine Be i he ey ™ fe) Parad ty\ pra dd 


GEORGE W. FROS 


Osh 
S1S1.90. 


Received of Thomas B 
eighty-one & ¥°, dollars in 


r 


EK 
+ 


. a 


Bee 


EXHIB’ 


rVvi 


— 


IS67 on the annexed property or 


> 


l. 


> FF 
pea 


I 
he | 


] ~ 


MARTIN 


Onuana, Nov. 15th, 1S76. 
of tax title. One hundred 


. 
' 7 

' 
‘Fi 


Teal 


] 


we. 
‘ 


-_ 
> (6) 
' te 

te«? 
1? (n) 
}*? iwi 
~ 2 8 
‘h? 
1? «nM 
iM} 
"oa? th) 


ae VL 


SPITLEY. 265 


lowing taxes for the year 


bo oO 
i 1s 
i2 24 
2 24 
rs ihe) 
; Is 


ty] ‘oe Is] ‘t} 


HAUS, TF 
}) 


GhORGh W. Al. VS. MARTIN .Orae ieee 


Mxuipir 2 


S102.70. Ow ata, Nov. 15th, S76. 
Received 7.) ‘Thomas Dryant, hola I’ oft tax title , Ore hundred Iwo 


ay dollars in full of thy following taxes for the yverar TS6OS on thee 


7 & 
iu 


rLbitiee Ne 7 ae rty or i “al Cstiate : 


Att 


ce, LLL 


(oe hocbticsl \\V bP it0s'] | 


; : } ' ry 
Received of Thomas Brvan 
hinetv-live & | dollars in fu 
‘ ’ 
Is6ofhon the annexed property 


j 


/ = = “ 
‘) ~ f 
} oo 
ws 
It 
{ 
{ 


I 


OSS IOXUIBI 


! 


} 
i 


VS. MARTIN SPITLEY. 


tux title, two 
the following taxes for the vear 


ad = 
» - om 
me — — 
|: i} ; 
i; } 
* 1) ‘ 
‘~ “Ey ‘ 
| hi) ;* 
’ i} . 
~ tt t, 
4) i 
~ i) ; 
fh.y | ; 


ALTHAUS 


November loth, (S76. 


hundred 


205 GHORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


BSY Iexuipit 4. 
S275 91. No. 31-40. 


Treastrer’s Orrricer, Dovartas Co.. NEBRASKA, 
Oana, Nov. loth, 1Sa6. 
Pocerved of Thomas Prvant. holder of tax title. two hundred and 
SCVCTILY elo NV 23 dollars in full of fil Whe faxes for the Vear 


a ’ : 
PSV 0 on the abhe xed property or read estate! 


Part ; ‘ 
(ot periti ly 
torw 
f -— vo < — pm pone -— 
ein fy “frit i ear. /% 1 1% SY 
} yh ~ ‘ ’ ’ i : i ; ys 1] Tt) tre 
™ | ? it +.4) | i } 
stil i ’ p t\ ‘ 1) } a 
‘ } "uy } 4.) 
{ 
r {) } | 
( 
i 4 ‘) { s] 
‘ { ee 
ay SN) al vd 
I; 
It 4 t} | wa *? 
|’ wig ‘} } ="? 
|) ii 4 
_” 
1) 
Va th 
7 Ww) LLL OL 278 41 


(Original A.C. ALTHAUS, Treas 


‘o¢ 
epee 


Soh 


a ee 
i fr} { 
(dopiairs if) full of thr 


it 


Ri (*¢ ive dl of ‘Thomas 


AC 


' 
‘ 


(i,k ota] \V 


EXHIBIT 


~— =~ 


é) 


TREASURERS OF 


’ 
Drvant. 
> as € 
loOllowlhe 
] 


Property or readi estate 


= h 
ne |S; « 


FROST ET AL. YS. 


{ 


holder of 


MARTIN SPITLEY. 


ick. Dovertas Co., NER.. 


IMEATIA, Noveniln - lo. INyt 


tax title, fitts six & 


or the vear IS71 on thi 
i 
7 
i t iM) , 3G 
| i} bl 
i} r 
si) } 
} st) Fd ,'4 
i i} i: 
i fine si) 1 
I 
") ¢.4) is 
\ 
} si} ya i 
} #0) wf 
| *.t} ™s 
") .. a 
1) 
md} I ay 


A.C. ALTHAUS, Treasy 


“iit 


,. 
roo 
itli- 


GEORGE W. FROST ET . ) MARTIN SPITLEY. 


™ 


LLTITAU 


GEORGE VS. MARTIN SPITLEY. 


IXEIBIT &. 


No. 2738S. 


Orrick OF COUNTS 


, TREASURER, 
Dovarias Country, Neb, OMAMA, July Ost, IST77 


’ . ° 1 ° ? 
rvant, holder of tax title, CLO V-Oln 


loliowlng taxes for the ye 


stiite: 


ania 
ar ISO on the 


— i 
¢ 


Reeeived of J. 


full of the following taxes for tli Vou 


GEORGE W 


PROST ET Al 


EX HIBIN 


Vs. MARTIN SPITLEY. 


() 


No. 3715. 


Orrick or County TREASURER, 


Deve (;T.As (or eo 
(’. Noves one hund 


erty or real estate: 


» Be me 8 (} 
\\ part \W 
uN. We 
() ~~. oe 
~ “ ‘N 
} 


fs ee - 
; oo 

; 

i 

| ( 

’ 7 
; 
i j 
I 
1) 
1) 
\ 
{ 


Nen.. OMAHA, Nor. 


} 24 44 
ji} 
WM. F. HERINS 


Oth. 18/8. 


red thirty-one & >), dollars in 
ISié (it) the annexed prop 


| 4, > 21 

» Ww Of 

r x 40 

14 S Oh) 

i} ae b 

Fh a yA .t) 

a zi 64 

‘ Hh ony 
ii; 
; €H 

‘; a 

} iM) 

—~l42 40 


i 


= AP A IO RENNER oe 


244 GEORGE W. FROST 


} 
steate i Perea 4 i = i } i 
4 ; 
<inkins Ouana, Nen., Dee. 24, ISSO 
1 J] 
Schoo j Proce Ved Oo] ( Noves SINTV-Se\ 
: rh ; ] 
1 | A dollars in full of the téllowing é 
. 
} od | 
C count Creed) AL taixXes tor thie Veal ISafhoon thre anmexed 
t ] i ' >)? Baci?’t \ cer 2 | Tate 
‘ | {jj ~ i ') pret?) i tat t it 
} 
- 
{} ih ity mi} L | 
’ 
| a AAA 1} ‘ i‘ i 
peg i} 
; 
| . . ~- 
{ ~ 
{ iM) 
a 
() ww * BRRINS 
| 
ere tly PNG i i | | 
ss, 0] NO it) 
mk ew ey ae (itis {} 7 
| = sD 
Ou ana, NEBRASKA, Sy i}, 18643 
. | ‘ ‘ 
Tee Vel {}] | poo) ." rer NGillil { oe a i? 
, — { ‘ ' ' i 2»? 
f i i? ‘ \ ‘TACs i at Mietel On | i? i \ La . ee ; 
i 
i j ‘ 1 wet 
ertv ib the citv of On ma for the vear id¢2 
a (; _ _ , 
() } ; hi} ~ o } - ~ 
\ i l« i ' ’ 
~ iis 
| 
’ : 
a 
~ ‘ 
~ fat pul , 
A. 4), BIO AD eT 


. oe ' : . . “wen , ‘p= 
GhLORGHE W PROS, EBT Al VS. MARTI SPETLE * ai) 
S1.621.7 | : No. 2OO 
( ¥ ¢ Ke ~ OF (Ow AHA, NEBRASKA, AS . I874 
| I} I aX ‘ | ‘ ’ 
i | ; | {} ‘ Vi 
Mis Is74 
. 
? Ww 
j ~ — a se f f f — 
| ; 14 i) .f) 1) oO) (HM) 
) a) a of} 4 oA oy OW) 
‘ 14 j ‘) Ty 1th ot » iH) 
, 7 7 j ‘3 i) i) 
i‘? vy ri {} é 1} oy (MD 
y ia iZ 1) 
5. ¢ 
y } r , aa | be “t) 
‘) i j iy 1d) » nM) 
] fs 2a 4 B® ri i} 
} i) } .f) } iM) 
r > iM) 1? (mM) bi) tM) 
} +} ye I 4 le) 4 5bae i 
} ye Is }™ vim 
y }*) }*) hi) OM 
- } | A) OM) 
; }™ i 4 ; 4 v i 
|» GS ° ie. > A) 
’ -™ } r' i} » th? 
1] "7 ‘7 
j Y : x, of 
r | | (i) OW) heh Sh » tw) 
‘ of ws ls (4h th 
" ? 1 i) C0) 
; - i st) iu? 
‘ os ; wt? () 
i i; ; ii . } '“y 
rr , ’ yee yt? 
"4 ; > 4 s*? A) 
, | 4 > er 
i Fr . I yo Ow) 
Pi La St) OM) 
‘ ' ] “ib €M) 
‘ Tra e » if) iw) 
i tw + “a te OW thy OM) 
oa | ‘- vi 4} 
act } i) thd 
2 2% «643 vo 
iM) }. rt bebe> bed 24 4 Bs Be 
: 22 69; 22 6 2 4 78 10 
- 74) ' 
neue ws — ' 
Hs 1 44 54 44 2) OO) 1621 id 
=~] fis 
1,702. &] 
; ' 
public sale A.C. ALTHAUS 
. CY fy Treasure) 


r ET AL. VS. MARTIN SPITLEY { 


2746 (;ORGE W bhOs 


. 
Ciry COLLECTORS OFFICE, 
Oyama. NEBRASKA. June 4. 1S co 
’ , j 14] . } : 1 . 
Noe “ie ()] | 3 ‘ [ \ ( Lit! (itis | +t? | 1] lred ane 
, 4 ’ 
SeeVeqgnrwey hive (i) _ ? | oe £4 | } it Toon’ 1 \ | Yie p=siesscel ov thr 
. | ‘ ; | i 
following described pro ’ | yoot Or or the vear end- a. 
° Py o 
ine Mareh, ISceo 
vf o 
() #30) r { 1) 
‘ } ; ; 
aoe | } } } ~* ‘ 


() nal.) Clikis. HARTMAN 
/ ¥ 


1! ri 
, ] j ‘] ; ; bod 5 : | } } | 
Received } | boot) it aM aa ai icy ©) \ if WoO fill aired cli 
‘ }] ; 1] . . ; ’ 7 j } } 
two .”. dollars mt tull Pr en aiXes Ossessed Ol The lollowlhnge ade- 
” ’ j ’ 1 ’ \ , 
. 7 2 > ’ @ e ‘ . ; ‘ ‘ . . . bas 
seribed Property inh thie [ td) eG. bil rtie venur chang Nlarch. 
; . 
IS76 
{, , 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY Pid 


kexuipir lo 


CTORS OPFPICE, 
Owana, NEBRASKA, Judy Ol, US77. 


4] s rity ’ ‘> y* 
| t iV -1OUl] i vr 


cirTy COLL 


—_ 


* rye + ] ) 7 ; 
Ree ved Of lhios Drvant. Ii mae] O1 \ Litie SUA CE 
= fy.) : 1] | | | 
Goilars hh Publ Tor city taxes assessed on thi following deseribed prop- 
. . , neem came 
vear ending Mareh, S77 


itv of Omaha for thi 


& we 


(; “e 
Dat lL} 
} x0 1 0) 21 60 
’ : os i) ; Sh) i) 36) 
i ) a 
S.4 i 
| Lon 187 | 
CHRIS. HARTMAN 
/ er, 


Per KELTON 


‘) . ‘) fe SO) 
j ~ | ~ | 1) th) 

i? 

. (vi 

{ {we 

( it) 

: el A 


| hereby certify that this is a true and correct copy 
} : } } ‘ es . ' 
| tiie a3 duplicate lol thy Vocal fey Por Siidi Coul 1 Mt 6OSate Te- 
' ; ~ : " 
a 7 thie city ct C drppsatin 


‘ii Li Le ‘ 

ati lots o> and 4, in block oF, In th | 
JOHN RUSH, 

f j | vag T. Douala eo Ni } 


240 GEORGE W. FROST ET AL. V8. MARTIN SPITLEY. 


h()4) q kxuipir 16 


re? } a + . o% ’ . : . . j 
lures A8se. s/f] ‘pil ait hollowing J) i’ shed Property fii fia, f iti (al fJrniohea 


'’ . f J + vi 
ffs] TY Wain 1/5). 


if) ‘) iw) ‘) (H) i th) } 7 
| - 
*) yn) | “yey GM) “iy iM) “iy aM) 1 «My () ¢M) 
q 
CITY OF UMAHA 
; ; 
Douala ( ) pit \ / } 
j ; . 
] , ] , 
| hereby COCTI i\ bt) Lie (yy » ' ] and { my] (‘| L] Liisi prt 
ae : ] ' om ‘ ? ? 
PPaotn) I ae poy (| Tite nx a I | rods) O] Pry q*yry (>| ( tibia re ne I A 
: , . ’ : , . 4 7 ‘ oi 
to the above deserted JOts, as >the di Crs above stated ahd Given 
. - ays. 
wor lL.) ba 
rit Tt») : . , . — 
TRUEMAN BUCK, 
( ify, reas i ag 
e IXHIBIT li; 
SO CITY COLLECTOR Ss OFFICE, 
; OmMana, NeEb., Dec. 24, LSSO 
" , 7 , } 
Pree ‘4 1 «)] { Noves 1} rie’*t\ iiVe i\ , fit? iil i) | i | ] 4 1\ 
‘ ] te! Cone | . ’ : : j 
PrN a'S fTSSCssc] ()r) mic’ TOR; TOW hie (iesCcrpTbec pede pre \ it} j { \ (>) 
’ 
, , * 
Omaha for the vear ending Mareh, 1SS0 
s 
‘ a (rs te ‘ _ | 
| i XY } | 
Odrrisatin . yin) iW) pam) i i 24% 
| é i thi i) ¢) i} «¢h) ; ; tht i €h) 
| . ; ; ; aaa +i 
{ ' | ~ 
mr tl ; 


|, Wm. I. Hetimms, treasurer of the county of Douglas. in the Stat 
. ‘ 
é . ’ . : : a 1} . : , Maly , } 
Ol Nebraska, do hereby COTLULIN thrat the POLIOWLNYE Geser i renl @s- 
. . ) ' Ce Wear ee Se ae a 
tate 10 said county and State, tO W1t, Lol y lth DOLOCK v4 (Otmnaha. Was 


| 
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on the tw ntv-fourth day of December r. A. 1). LSSO, duly sold by ne, 
in the manner provided by law, at private sale, in the treasurer's 
oflice, in the court-house, for the delinquent State, Co., and city 
taxes for the vear IST? upon the same, amounting to one hundred 
eighteen & 7',°; dollars, including Interest and penalty thereon and 
the costs allowed by law, to J. C. Noves for the sum of one hundred 
elehteen & 2 o. dollars, he by ing thi hhigtae st and best bidder for the 
same: and I further certify that unless redemption is made of said 

al estate in the manner provided by law the said J. C. Noyes, his 
heirs or assigns, will be entitled to a deed therefor [on] and after 
the tw utv-fourth day of December, S82, on surre nder of this: cer- 
tificate. 

In witness whereof I have hereunto set my hand this twenty- 
fourth day of December, 1550 

WM. F. HEINS, 
Treasure gZ of Do “las ¢ ounty, Slate of Ne hyvaskea 


. } } 1] . 
[On margin:}| Offered at pubile sile, but not sold for want of 
Said e hibit is endorsed as follows «Jj... Nove.” 


jo? kxiuipir Is 
f vat) nti Tie (INU y's y 3 f, radii if ot Tit Nal, 


STATE OF NEBRASKA, | 


; 


County of Douglas, | 


| Wm. F. Ileins. treasurer of the county of Douglas, in the State 
of Nebraska, do hereby certify that the following described real es- 
tate in said county and State, to wit, lot35,1n block 52, Omaha, was, 
Ol the twe ntv-fourth any Of Doc bibeer. v\ 1). ISSO. duly sold by rhe 
the manner provided by law, at private sale, in the treasurer's 


. ? ‘ ’ . ; . 
tflice, In the court-house, for the deln quent State, Co... and citv taxes 


for the vear 1S7? pon the same, amounting to Hity three & “v 
dollars, including interest and penalty thereon and the costs allowed 
by law. to) J ( Noves hor tlie Sum of fifty-three WV " is dollars. hie 
being the highest and best bidder for the same; and I further certify 
t | unless redemption is made of said real estate In the manner 


ie said J. ©. Noves, his heirs or assigns, will 
entitled to a deed therefor on and after the twenty-fourth day of 
Deocer be ? ISSZ. on surrender of this os rtificate. : . 
In witness whereof [ have hereunto set my hand this twenty-fourth 
dav of Decembe ? ISSO) ‘ 
WM. F. HEINS, 


Ua , . . ™ * . 
Treasure ;" at Do ff P f oun. Nlale ‘il Nehra. Ae. 


. ] ’ ae } } * ; 
Con) Pon 2 | )tlered at pubic sale, but not sold for want of 
bidder 


. ¥ ‘4% : ; 11 Gk ‘ . e* 
Neri Se x | lhoit Is ¢ ndorsed as lollows J i, Nove ~ 
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[pon this hack of said cle position appear endors ments mn words 
t: No. 8S, ds. Reeeived Mareh 20, 1885, 


] . }} . 
‘ tcyvd ' isa . ¢ 1 
ana hgures flollowime, to wi 


' } : S Byes : {' \] cr DRE i 62 *2 I< R | ley 
clhid OPched py order of court Mav Z th. J >, Alnel ). raner, 
’ | ; 
CICTh 
| ) | | a 
Phereuyp ards. to wit.on the Bist dav of Apr SSS, i 
. ’ 
{ ‘ ; } ’ 1} is ’ 
( (ot) W Lyte ald] Cust thi POHMOW TNE oO] which Is the origina 
CO) \ 
5 
of 
14). ly [NITED STATES OF AMERICA, ( - 
: : : 
I) cl ‘if Nehra j 
’ 
la \l; i Lif \ (rp We 
‘ } } } ’ 
’ it hel eited and admioutshed to be ined appear ata 
ae 
; + | 4 } } ! 
Supres f the lLnited States to be holden at Washington 
4 ; ’ } ? ‘ 
Onn thie hed Sioned yt UD Dbernext. pursuant toan appeal allowed 
a 
" ’ ? . 
1) thie (‘| ] lit ¢ ght wae | hited Stutes for the district of Nebraska. 
aa ‘ os me ! 1} } 
ie Crou)] \\ ros L GADD | frost are thre AbDpecirants ana 
i 
(>| \ rt el i] Tiie Dpeitec, lo show Ciuse, TE an there 
’ ‘ } Bb 7 ] . ’ 
im’, WH “tha ctecree rendered avalnst thi Sila appellants mentioned 
| i,t ; ’ | , »*% | j ’ 1 aa] , Bes — ban } ry, ] " ’ } ] + 
shiOoudied POk Fre COPPEeECctlead, ALLA WHY Speedy TUS LICeG STIOULU TOL te Clhoble 
. i * / 
t ( Tiie } ' i? t t belief 
' 
} .. + ] ] 
WW ita the Tlonorable Morrson R. Waite. Chief Justree of the 
. ’ | ¢ } ] " { ] ; 
Supreme Court ob thie hited States, at Cimatia tlits Lyi dav (>] 
' » 
April, A.D. 1S835 
By ( { 1) ‘\ ~— 
. , { ° } 
ELMER S. DUNDY, Juda ‘ 
* 
‘a is. oe f Nivt \ 
: | bai i: ne” i \ 4 
L fy iy 4 ‘ i rettirn that on tne Zit day of , bri se), 
] ) 4 1 ) } 1 > on 
| ghee bh ‘ TL 1a) (on the 24th Ga ‘>| \p I. LOOed | SUT Ve 
: 
' ) } } ’ 4, 
Padi 1} | Tie \\ [| i Price] Niartin sporti \ by\ I, ~ Litt revs 
Redick & Red asia niyo district 
(>| | | La sit f \ i' i is i PLas’ | “as Cavluy TEEN tei tt ‘ rhe] {ii> ] —e 


’ » | ; ' ] ‘ ' | 
Silda it ‘ \ t (Pith CCT tee! Cappy! LHICPCoO!, WiItLhl a i tie CliCLOrse 
i 
: ti : 
rae) ie Dhow & i} 


‘ } 
e , * 7 | 
| | 14 “it | NO "7 { , [ rittea Shales Crreud Cavurr'y cdistTri (>) 
; ' 
. 1 ‘ \ . ' | ' 
fy ) ; ‘ 4 . ‘ j ; . 
% ‘ i | ai i a { \ Creore \ lis [ ( | aii il i‘ | 
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h4 Thereupon, afterwards, to wit, on the said 21st day of April, 
ISS3. a bond was filed in said case: which said bond is in 
words and figures following. to wit: 


— 
‘ 


Know all men by these presents that we, Geo. W. Frost and Abby 
b. Frost, as principals, and Geo. P. Bemis, as surety, all of Omaha, 
Nebraska, are held and fina//y bound unto Martin Spitley in the sum 
of twenty-five hundred dollars, to be paid tothe said Martin Spitley, 
his executors or administrators; to which payment, well and truly 
to be made, we bind ourselves and each of us, jointly and severally, 


’ 
and our and each of our heirs. executors, and administrators. firmly 
by these presents, 


] ? ? ° ’ ; ) ’ ; " ; ’ 
‘> , . ‘ ; 4 ‘ \ 
Sealed with our seals piulrned | lated this 4 Si 
; 
’ 


ISSS}. 

Why reas thie above -named (reorge W le rost and Abby 1}: lrost 
have taken an appeal to the Supreme Court of the United States to 
reverse the deeree rendered by the circuit court of the United States 
for the district of Nebraska in an action therein, heretofore jr hang, 
wherein said Martin Spitley was complainantand said George W. Frost 
was defendant and said George W. brost and Abby b. Frost were 
complainants by cross-bill, and against said George W. Frosteand 
Abby Bb. krost: 


’ , ca fente mint } bons 5 Saex0? 1 } 
Now, therefore, the condition of the above obligation is such that 


BD 2 i 
° ’ } 4 ’ ; ’ i i | 
i] thie aAbovVe-hanied Creo, \\ wi stand Abby I} | rost shiall prosecute 
‘ A 
’ . — + ’ : ’ 
tiieir sited appeon| to elle ane cLIIs Wel sts Gllel chataves i] tha V 
’ . + 


Se ead fail ic Make rood their plea, then = OULIY ition Siliiil te vod : 
otherwise to remain in full force and virtue 
GkhO. W. FROST. 
ABBY B. FROST. 
Ghko. 1? DEMIS 
Ap il 19, 
Approve d by— 
. ELMER S. DUNDY, J: 


hoy STATE OF NEBRASKA, | 


— 
~ 
- 
- 
— 
ee 
we 
= 
- 
~ 
~ 
— 
— 


‘ " , . s al le , ; ~— 4 
George VD. Demis, the surety a duly sworn, 
, } 2% Snead | . +i +} 5193) ; » | i} five tl 
Gcposes aha says Liidit Fie IS Worth tiie Sub OF DOL less tinah inVe thoue 
} ] 1} " " oat * | a ‘ j ..4 " | , bial ‘ p - 
Sabla GOoLars OVeEP ablhat AavOVe® all ils ist ciebOts abliadld babllilties ahd CX- 
, 


clusive ol p POP rt\ CX¢ Drape L\ miw iroth CXecullon. 
(7100. P. BEMIS. 
Subseribed in mv presenee and sworn to before me this Sth day 
of April. A. D. 1885 
PSEAL. | RALPH FE. GAYLORD, 


j / whlie 


; 
i 


Upon the ck of said bond appear endorsements vords and 
fieures following. to wit No. 8. G | Ss. CIrcull ¢ . istrict ol | 
Nebraska. Martin Spitlev es. George W. Frost ef a/ Bond. Filed 
A . Elmer D. Frank. clert | 


252 GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


tLe The reupon, afterwards, to wit, on the 2Sth day of April, 


1SS3. depositions were filed in said case: whitel: said depost- 


tionsare in words and figures following, to wit: 


‘THOMAS Prey By ah omplainant, 
is, 


Ggeornce W. Frost ef al... Defendants 


i o ; ’ ’ A bh ’ 1] <* " : - . oe @ | 

estimony taken before me, John T. Bell, examiner in equity, ont 
? } ] ] hawk ; . i | 

Peirt ol tla Complainant, under the O7th rute of practice Por Ube 


courts of equity mn the Lnited States. 


L. Webster, Esq., counsel for'defendant Frost 


Dy Mr. MontrcomMers 


ie 
(). State your name, age, and place of residence. 


j 

A. Charles M. Connoy: .. Get, 2: resi lence, Omaha, Neb 

(). What official position do you hold in this city at the present 
time 

A. Secretary ot the hoard a} edueation. 

(). As such secretary do vou have charge of the books belonging 
to the school district of Omaha ? 

‘A. Yes, “ir lave rol chare’ of all this pipers ond books I 
longing to the scliool district of Om thin 7 

(). Mave you in your possession the records of the board: of trus 
tees for distriet number one, of Douglas county, comprising Oniaha 
lor the Vears TS6o) TS70, and S71” 

| 


4 \ “pee 
‘ s iJ. oi © | * 


‘i 
) : | | 
(). Do vou know where 1 


} ' ¢ */ 
ae. \\ hil Makes Vi ‘ ieepean. Liye’ \ irs ~ 
’ tat ; eal } ; ’ ' } 
ih. ecauuse TE TaeV Were Lot Lev Would De InN PPOSSOSSIO!] 
17 (>) II: ee , lan | would | 
‘ ‘< ave \ Ll }OOnRCEH ltl ¢ hd ge prdcke Wilt'leé i Ver : , 
; | ; . 


A. Yes, sir. 
\ And have been unable to tind them’ 


A. Yes. sir. 


4 . 7 4 ‘ ’ er ? . ’ ] { a: .. e 
You Would Hot KNOW Whiere to look Tor them 


(>, SIT’ 


. . * i% : ? ] . 
(). You have made every possibie cllort to tind them 
‘ ° . 
A. Yes, sit 


Phos 


\! 


Vs 


MARTIN 


SPITLEY oo 


By Mr. Monrcomery 
oft resicle Hee, ana present 


(duestion. State yvour name, age, place of 
occupation 
\. J. J. Points; age, 58; place of residence, Capital avenue, 'be- 
tween 12th and 15th, Omaha, Nebraska; present occupation, county 
h ‘ 
superintendent of publie instruet 
(). As such superintendent have vou In vour possession. the 
reports made to the county superintendent of Douglas county by 
he se] | directors of school district No. J. county of Douglas. for 
e vears 1869, ISTO, and IS7l. app y to the sehools tn the eity 
of Omaha ? 
\. | have the reports for the vears ending in April, 1S70, 1871. 
Bi.vr- vl covering most of the vear ]S60 
(). Please produce the reports Reports produced by witness.) 
lhe « rybpolsa nant offers in evide fiat portion of each Oy} thie 
| ®e pages produced by AMlr. Points, showing the head rol thie 
] mort al is ne is th “illiic’ | tes | thie isSesSsrent of this 
Lis district for school taxes In ea vear, with the signatures of 
ae i (‘| 3 ie marked | X | [s \ Bb. and ( (Objieet | to by 
bit} aren ~ Lr peropn I bid PCompelrenlt, } (oples of same are 


' , . : ] ‘ ] 
Peoottn 1} i Seo i Willes-~ prod BG°e * rrict ~ ' TT} iT} bags] ii} (i Live 
COTM Natit, deposes ind savs as follows, to wit 
’ 
bv Mr Monroomer) 
} 

Question, State vour name, place of residence, and oceupation 

] ’ ) ’ 

\ lestyry it Llije') reestcie] (} oar MC LT DULL) ‘ prpvvT\ clerk aD 


Douglas county. Neb 
: licial } {the reports which 


: | ! 
i, Dovou have charge in your offiera Position oO 
’ } ’ ,* , ’ } . ’ * } : : 
‘ L>\ Li} (Irect ms tilled I it i mind of Live sCVel 7, eehool (lis- 
: : ; 
‘ : " ] | } : : , | } } i 
ee. cyt Doug j- C’OvtT TT \ \\ ile j iil ; tliaee ley ] ah Tine “CT pOM)! i 
j t 
; , 7% ‘ 
, 
ae e 
(). Car uu produce here the reports which were made by the 
lal for | ) ghia \ vy elar] 
boured OF seloot alrectors for sco district No. 1 to the county clerk 
Biva | 
(fi 1] ; ~ roNty.? Is 7) i? . 5S, | 
\. | cannot 


oneal 
a 
a 
a 
, ‘ 
— 
- 
A a ne 


—i_e 


es, Sir 
JOHN BAUMER 
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1g) Complainant ofl ’s Wn evidence transeripts of the records of 


: . 

the board of county commissioners of Douelas County, Ne- 
braska. levvine COUnNTV ahd State taxes in sald COUNLYV for thir 
ISG7 to 1869, Inclasive. 


i 
' ' * 


» Yours 


Oljected LO by the def ndant. ()}y) etion reduced tO writing and 
attached to exhibit. Transcript marked Exhibit D. 


Plaintiff offers in evidence transcripts of the Douglas county 


sessment-roll for the vears [S67 to IS69, inelusive 


‘i>? 
| so far as same re- 
lates Lo lots > eupned -b. block 92. Omaha. Nebr: aska ; . 


Oljected to by defendant. Olbjeetion reduced to writing fand] “at- 
tached to transcript, marked I xhibit E. 


Plaintiffoffers in evidence Sn ts of the ordinances of the city 
of Omaha, Douglas county, Nebraska, levving citv taxes for the 
vears IST] cranes be tame in all of whieh plamtifl 


st 


asks to have 
enclosed anne re turned witl » this Li postt (oy) ana filed, lo be sed 


4 be 
evidence Ol, tlie part of thr plarntifl in) thie cross-bi}] in this St1it. 


Objected to by defendant. Objection reduced to writing and at- 


tached LO thre transcript oth rs i}. marked lox tirbit \} 

B. i. B. Kexnxepy, produced and sworn as a witness on the part 
of the complainant and examined in chief by Mr. Mowrcomery, 
testified as follows: 


te vour name, age, place of residence, and oveupation, 
I. I Kennedy ; de, Ms Vears to-day ; residence, Omaha, 
Ka: occupation, lawyer, 
(). Whi if official position connected with the schools of Omaha did 
you hold in 1S6%, 1S70, and IS71? 
A. School director 
C2. As such director, did Vou have charge of the books, prLpers, 
and reeords of the distriet ? 
A. I did. 
(). Will vou state what vou did with those reeords, papers, and 
books when vou went out of oflice? 
410) A. Such as pertained tomy oflice T turned over to [the] 
eomuittee of the board r 
(). What Wiis thi board of revents 2 i 
A. They were the ofhieers and members of the first sehool board 
which Was established ta thi CILy Mdependent oft the public or dis- 
trict school 
(). tear the | 
were there in the let 2 
A. The treasurer's book kept by Nir. Evan 


] } . 4} : 
records were KC] L OLICrWIse 


} 7: ] 
Clea WI! lh vour office: what other books 


) 
} 
i 


i/.. In whi Ff sol ot bo ins Wills kept the recorad ol the é 
for this se hool district's pun poses ? | 

A. The reeord book k pot te the direetor 
Q. That was by vourself? 


A. Yes, sit 
(). Will vou state, as a matt 


_ 
— 
— 


fact within your recollection 


a 


-R 
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board then in existence. and whether such levies were recorded in 


whether or not taxes were levied in and for those years by the school 


said books ? 
Objected to by plaintiffias not the best evidence and Incompetent. 


A. Taxes were levied for those vears, I think. 

(). lor all three of thos years : 

A. | know they were levied for two of those years, and probably 
for the third year. I don’t remember distinetly as to the third 
vear. 

(). You made reports to the county superintendent of schools in 
those Vears, did you not? 

A. Yes, sir; annual reports. 

(). If in those reports you reported a tax as levied in all three 
Vvears, What is the fact? ; 

11] 1) fendant aby ets as least above 

A. It was the duty of the school director. to report annually the 
taxes levied, and I did report, and those reports will show. 

Q). Andi? those reports show that taxes were levied, then you 


would swear that taxes were levied ? 
Defendant objects as Incompetent rie Improper 


A [ nwdoubtedly 

&% B& BD. RBA N GS 
I, John T. Bell, examiner duly appetuied by the etreuit court of 
the United States for the district of Nebraska, do hereby certify that 
dav named in the de positiol - hereto annexed was att nded 
at the oflice of Groff & Montgomery by the counsel and witnesses 
afore saa: that the said WiIthesscs Wi It duly “Worth al d examined, 
nesses and by them subscribed ino my pr ice, and that Exhibits 
A,B,C, D, Ev and F were introduced in evidenee in said eause during 
the taking of said depositions 


Dated Apri —Oth, ISS5 


and the depositions were reduced to writing and read to the wit- 


JOHN T. BELL, Evaminer 


~ en ai ., . : - ’ " } | ae . 
Examiners lees, S41... Paid by complainant. 


12 Exuinit “ A.’ 
An pual Report ot Ned oe j Dist) yo iN j ie f aunty ot DD pnoplers. ny the 


. ‘ ’ . : , . . . . 9 am 
founty Superint nedent Ol Publi it fruction hor this ear 1S¢3o9— i") 


eo aide’ s ets ; * ee 
District taxes assessed within the vear ending on the first Monday 


Piry ¢ for wi Arn 't levied 
Building school-houses and sites. and to meet ineidental] 


expenses ~..--------.~ ----- santos tines al a S50.0000 00 


Director for the ensuing vear, L. cE. B. Kennedy. 
Post othee, Omaha eitv Neb'a 


PRR pt 


Cs a etoretasenmen 


ig ' ; 
| hereby certify that the above is a correct report from the afor 

— . : " ' . 
Ssbda] district XO Cp)ye Corps (>| Douelas lor thie a OF CREE VC! hex! 


the Ist Monday of April, IS70. 


Dated April Ith. IS7O 
(Signed) Dk. B. RENNEDY. Directo 
XN UIBIT I} : 
, 
Alan . He port of School District No (yjunty of: DP : fey This ae 


7 OO) (it) 


i 
leo Pileti, «aXe i 
> _ . 
Feat Ita) SCcTrV Ices . phyptd O00) 
Seiler caf brrecto) sit) Ghd 
| 
treasure) ew C0) 
I ! 
mite rato) steam a ae te “inp Oy 
. i i : 
lor taking enumeration of voutlis bind Ge) 
} ; ,- 
repairs ANG IWCIGdentiais ... Ltd nt) 
; 
‘ ' : 3 ' i 
mi if Tee house SITes (, ¢oert) fit} ' 
’ 
school 8) a. ka. Fenn cantina pe PE tate 
+) 1) ; [ ] secre ; , , , " a ere 
4 recto} rte ensure vea , > VC) 
’ | } 
Post () c*s (Onyathia 
; " ‘% % ; 
Vreasurer for ensuing vear, Jolin | : - 
, 
Viocderat >? \ , ~ ri}lo- } 
a 
o 
, } , ' 
| Hereby Certiuv that the above is a correct report Tre | fen] 


lexiirerr ¢ 


| Wi I ‘ 
each I's Wace [> oo @ — il 7 er " : 5s 7 SOOO iit) 
i ee 
Incidental expenses eg 6500 00 
Director for ensuing veal —__—— 
) 
Post ottice, — 


°.% ') y¢ 7. P Ls , : . Fos 
ove report Is a correct report fromm the 


[rie] NO One, COUNT of Douclas. for the school a4 rity DeNy 


— O- 
—-* 
- “ 
—_ 


por i*¢? 


~ 


(Signed) Db. bk. B. KENNEDY, Direct 
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1) fendant lrost objects Lo the introduction in evidence of the 
transcript showing the levy of taxes by the board of county com- 


, 


niissioners for the years 1867 to 1869, both inclusive, for the follow- 


Ist. Because Like le VV for each of sald yours Is in CACCSS of the 
amount authorized by law. 

na ay COoUSe the li V\ for each of sald Veoaurs contains il levy ot 
taxes Which are unauthorized by law. 

ord. Because said taxes for said vears were not levied at the time 


Ith. That the levy of taxes for the years 1567 and 1576, inclusive, 

cannot be made a basis of a lien on the lands in controversy by rea- 
he statute of limitations. 

‘hati being brought within five vearsafter 
the date of the sale of the lands for taxes, there is no jurisdic- 
tion to maintain an action to foreclose a len tor any of said taxes 
lor any of the vears shown In said transeript. 

6th. That said transcript is incompetent and improper evidence 


WEBSTER & GAYLORD. 
Atty’s for Deft Frost 


psactiIoOn hot 


, 2 
| | } } 1} vy? , ryyif ’ ‘ ected ral ¢ 1} hhead 1? nel 
(il RLLLLEIC OUI Citi ' at ‘ ti «til 
, i 
. . . + * > ’ ‘ 
| bled COURTS do her - on | C JoOrecomrge aha hereto il 
. ’ ’ 
tached Instruments are true and corr pies and transeripts of thy 
’ 


records of the board of county Comuinissioners Inand for said county, 

<0 far as the same relate to and show the levies by the said board 
or the vears 1867, IS6S, 1869, IS7O, ISé1, 1S¢@2, 1875, 1874, 
6. IST7, STS, and IST in and for sald county and State 


° ] : F } , .. , - | 4 ‘ ] hh} 
nony whereof | have hereunto set my mand and seal this 


hea 
[SEAL. | JOUN BAUMER., 
f ounty ('T, yr] 


County clerk’s fees for transcript, $5.50. Paid by Thos. Bryant, 


we 
- 
-——~ 
—_ 
- 
a 
a 


JOHN BAUMER, 
County ( le rk 


JULY Ist, 1867 


a . } ? , , | ‘i ‘ , : . 

Lhe following resolution Was adopted by the board Of comMiis- 
SPoOnegTrs 

» Baie } 4 he | F . a : " ] " ) f - | , ‘ . ‘ 

Resolved, That the taxes for IS67) within and for Dougias county, 

} } } } ] ] , gree ; ' 
Nebrask: by abd the same are hereby, levied 10 the holiowlhg rates, 
to Wit 
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Stute eeneral fund tax, two Ww one-half (23) mills OT) the dollar 
Valuation. 
Sinking fund tax, one and one-half (13) mills on the dollar 
Valuation. | 
State school fund tax, two (2) mills on the dollar valuation. 
County Tares. 


County general fund tax, three (3) mills on the dollar valuation. 
sinking fund bond, two (2) mills on the dollar valuation. 
sinking fund (regular), one-half (4) mill on the dollar 

Valuation 

County court-house, one-half (4) mill on the dollar valuation 

Pool house, two (2 mills Oli the dollar valuation. 


Lani road aX. three dollars hor each quarter section. 


After transaction various business, on motion, board adjourned to 
meet July 6th, [S6¢. 
FRANK MURPHY, 
County ( ie rk. 
Le vy of TS6S 
Jury Oru, 1S6S. 
The following resolution was adopted by the board of comimis- 
stoners: 
Resolved, That thie hiXes for thie vear LSoS within and for 
Doula COUNTY, Nebraska, be, ana they are here by, ley dd in tlie 
following rates, to wit 


+ 


I] Nhat Taare S 


otal valuation of the county —- Liste wis eisai... . ee 

‘ ' } side 1) ] i}. : .) ’ 

state s § iit Pail fini. | | rhiliis ()]) tlie dollar.——< - -— — IP 100 lt 
“ sinking fund, } " : * ne ce 6.050008 


<chool ie | nm is fea a SOOO Ge 


esa ete saa  ati 


ris Pics , * ay oo : 42 O17 

fotal amount of State Laxes levied lala 26,2167 O] 
‘ mniti fir oy 
ae 7 eae 909017 
County general fund Of mills on the dollar Sy 26,217 O05 
’ Li ‘ ‘i ‘is ‘> 
“TOA TY < . een iin we LOS ot 
. es ‘* ss ss .) 9 
. poor | | BE a LOLS!) > 
| , 7 44 éé dé ” : — 
roadand bridee, | S000 74 
j ’ id bs é oy 
court-house, } Rah Beton LOGOS o4 
" . , = 5 
Land l di taxX. @o ior Cie qu rter ol land oe eS ae 

‘es? } a . . ’ he. | ‘ a .*? ¢)*? 
fotal amount of county taxes levied ...------ {wo ele 


After transacting various business, on motion, board adjourned to 
meet ‘Tuesday, July 7th, A. D. 186s, at 2 o’clock p.m. 
C. A. DOWNEY, 
County Clerk 
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Le vy of LSoo. 


JULY oTH, 1869. 
The following resolution was adopted by the board of commis- 
sioners : 
Resolved, That the taxes for the current year within and for the 
county of Douglas, Nebraska, be, and they are hereby, levied 
follows, to wit: 


CT eee 
County general fund four (4) mills sinsdine: wiipliacln oat ce eat 

( ‘ounty poor-house one (iim: ick. eee 

417 County road and bridwe, one (1) moll cele eee . Voov.485 
sinking fund bond, two (2) mills ..- -- 
Land county road tax, $3 for each section of land J --- 


On motion, the board adjourned to meet on Thursday, July Sth, 
1SG9, to await the return of the levy of the State board of equalization, 
which was returned for correction 

C. A. DOWNEY, 
County Clerh 


Tuurspay, July Sth, 1869, 
Board met pursuant to adjournment. There not being a quorum 
present, the board adjourned to mect Saturday, July LOth, L869, 
C. A. DOWNEY. 
County f lerk. 


SaTurnDAY, July 10th. 1869. 
Board met pursuant to adjournment. 
l’resent: Nl. sss Chapman, (rels chiial Kicke. 
Atter transacting Various business, on motion, board adjourned 
to meet -W: dpesday, J ily lth, ISov 


WereDNESDAY, July Lith, 1869. 

Do: rd met PuUPsuy init to adjournm: hit. 

Present: Messrs. Chapman and Grise. 

Minutes of last meeting read and approved. 

The following resolution was adopted : 

Resolved, That the State tax as ley er yy the State board of equali- 
zation, Which was returned for correction in date, be, and is hereby, 
WEG ah Hneee to wit: 

State general, 1} mills on the dollar. 
és sinking, ; ‘ éé sé éé 
school, ] 


“ university, 1 


+. 


On motion, board adjourned to meet on Saturday, July 17th, 1869, 


j 


C. A. DOWNEY. 
County: Clvd 
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415 Levy of UST. 
JuLY 15TH, 1870. 
The following resolution was adopted by the board of commis- 
SIONCYS : 


The following levy Ol taxes was made for the Veoar ISTO. 


Slat Le i], 


' ‘ 1] . os 
General fund, 2 mills on the dollar. — 
_* i } oe ! ad 

Sinking fund, & mii on the dollar. 


School fund, 2 midis o7 the dollar. 


lohiive Pstty Pudi mitt (ot) the dollar. 


(nyt Levy. . 


(C‘ounty genera! il, three (3) mills on the dollar, ; 
County special sinking fund, to pay interest on warrants issued, | ' 
Capny midid ou tha COTTE ' 
County sinking fund bond, to pay interest on bonds issued in place 
of old Douglas county warrants dated prior to Jan. Ist. 1867, In ae- 
cordance with Spec] act of Li Cistature , (1) one mitil on the dollar. 


County sinking fund bond, to pay i 
OS. Woand Omaha c& N. Western Re Rh. Cow's, Cb) four mills on 
the dollar. 

Road and bridge fund, te ereet and repair bridges and improve 


ferest on bonds issued ten Lae 


roads, (1) one mill on 
Land road fund, 83.00 per quarter section of land. 
Poor fund, one (1) mill on the dollar. 
QA motion, the board adjourned to meet Saturday, July 16th, 
S70, at ? o clock }. mn 
THOMAS SWOBE, 


i } 
( wily ; derek. 


419 Levy of AS@1. 


The following resolution was adopted by the board of commis- 
sone te 

Resolved by the board of county commtssio 
Nebraska, Phat the following taxes be, and the same are hereby, 
levied on the assessed value of said county for the year IS71, to wit 


’ 


ers of Douglas county, 


. ' wee ee ie 1: 
lor state revenue, as alrect 7 Ly Lhe Stare board oi equalization Tol 


Assessed value of eounty. STO-L7O.161.00. 


4 . ] ' — # a5 ’ ~ ™7 4% + | } ] }}. ° "s 
State general fund, two & one-half (2!) mills on the dollar v: 


— 
—) 
~— 
~- 
~~ 


‘ > s ’ “y 
State sinking tund. one (1) mil 


— 


} 1} . ] M 
On) the qdoiar Valuation. 
school fund. two (2) mills on the dollar valuation. 
] ae ] ] 1 << 
normal school fund. one-half (1) nial 


tion 
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( oul Levu. 


Greneral fund, three (3) mills on the dollar valuation. 

Poor fund, one (1) mill on the dollar valuation. 

Sinking fund R. R. bond, six (6) mills on the dollar valuation, to 
pay interest [on] Omaha & Southwestern & Omaha & N. W. RR. R. 
bonds, 

Sinking fund R. R. bridge, three (5) mills on the dollar valuation, 
to pay interest on Mo. river bridge bonds. 

lund bond, one-half (it) mill Ol} the dollar Vi luation, to redeem 
Douglas Co. (general fund warrant) bonds. 

Fund, special, one-half (}) mill on lollar valuation, to pay in- 
terest on outstanding general fund warrants. 

ltoad & bridge fund, one (1) mill on the dollar valuation. 


} 


Road fund, S4 on each quarter section of land. 


j ! 


On motion, the board adjourned to meet Saturday, July 8th, ’71, 
at 2 o'clock, p.m 
THOS. SWQOBE, 
County Clerk. 


1?) Levy of (S72 
JULY Ist, 1872. 

The following resolution was adopted by the board of commis- 
sioners : 

Resolved by the board of county commissioners of Douglas county, 
Nebraska, That the following taxes | and the same are hereby, 
levied on the assessed value of the property of said county for the 
vear 1872, to wit: 


. . : + } + | 7 . | ] ; 
lor State revenue, as directed by the State board of equalization, 


e . . - .> 
ita) Lilie \ i | is on 
So Bee ; . , *{ a 4 624" 
Assessed Vaile OF COUNTY, ® ba 4S ta FS. 
. a FO } ; Ae go fe) + ' a 
state gweneral fund. two & one-hail(l4 )milis on the doliar vasuation, 
a , } 1) a I | See, eee ' 
slhikiInG@ Tha. one 1) mall Ot) L Polar Valuation. 
school funda, ~ mills on the dollar valuation. 
. : ~ } } } ; 
uUbnWwersityv fund, one-quarter ¢.) mlil on tiie dollar valuation. 
~ i , 
fount Ly 
‘ . on ] : . { —e 
(general fund. four (4) mills on rvaiuation 
, ? j } ) — © 4 
oor fund, one-quarte! (4 Pblii Oli iO) VAlLuaLlon 
'  ] ’ ' ‘ “| Sa e 
Road and bridge fund. one l) mill on the dellar valuation. 
] ‘ ’ ; ; ’ . 
Rioad tu Sh) on each quarter section of rye] 
i 7 ] , + | } } ’ ' ’ ‘| lla *" Gre rt : . ? 
Sinking fund railroad bonds, siX Thilis on the dollar valuation, to 


mav ititerest on Qunaha VY Poutiiwestcerh ana hatin ana North- 
i e ; : — . 
western railroad bonds 
.* " : .% * F ‘) } t 
Sinking fund railroad bridge, three (3) mrlls on the dollar valu- 
ation, to pay interest on Missouri river bridge bonds. 


} . 7 ls : . ’ , ’ 4 1, ; : ; . 
Sinking fund, special, one-half (4) mill on the dollar valuation, to 
pray Interest on outstanding genera! fund warrants 


ity) 
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After transacting various busine ss, On motion. board adjourned LO 
meet to-morrow, July ryal, 1842, cut 10) o clock, ms Bie. 


WM. H. IJAMS, 
County ('lerk. 


42] Levy of (S73. 
JULY 7TH, 1873. 
The following resolution was adopted by the board of ecommis- 
SIOHETs :° 
Resolved by the board of county commissioners of Douglas county, 
Nebraska, That the following taxes be, and the satne are hereby, 
levied on the assessed value of the property of said county for the 


| or Stinte reyente “a chi eto by thy State hoard a} equalization, for 
the vear iS 5. 
Assessed value of property in the eounty, 890.0590 909, 
i i 
? 1 } f uy *}? } } ' ‘ : - : . ‘ . 
estate cry rit| lund, two and one-halt Ji) mills On) dollar 
{ rtty if ()] 


I] (1) the dollar valuation. 
-on the dollar valuati 
= on the dollar vatuation. 
State university. fund, one-quarter (1) of one mill on the dollar 
Viluation. 


’ 
Stet schon] a 


State penitentiary fund, one-half (4) mill on the dollar valuation 


f ounty Levy 


Crone ral fund, four (4) mills on the dollar valuation. 


il i | rile 

Poor fund, three-quarters of one mill on the dollar valuation. 

) | 
Road and bridee fund. one-half mill on the dollar valuation. 
Road fn ae EL ‘hh quart Pr ser Nl ol tite 
. . 

Sinkine ane | railt } dl bol ds, SIX ty mills (yt} thi aod] i} valuation, 
to pay interest on the Omaha and Southwestern and the Omaha and 
Northwestet ravirs Lt] bonds 


. i aie ain a ’ e- ~~ oe ] ee ) , i . y* . ? 1? F 
SSID Tbe ra Iroad oOreiere bw ds, thre (33) mills on the dollar 
valuation, to pay interest on Missouri river bridge bonds. 


= ’ ] , 1] ] ] ] » °4 ‘ . 

SInkiMne tha, special, o halt Pydit OVD Chane dollar valuation, to 
; | a \ ] ‘+e . : 

pray Interest Mstada vreneral | lie Warratlits. 


After transacting various business, on motion, board adjourned to 
meet Saturday, July 12th, 1875, at 10 o'clock a. m. 
WM. H. JAMS, 
(County Clerk. 


Jury Orm S74. 

The following resolution was adopted by the board of commis- 

SIOTLC?s ° 

Resolved, That the following taxes be, and the’ same hereby are, 

levied on all the taxable property in Douglas county, Nebraska, as 
assessed for the vear 1574: 


Re ee 
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or state purposes, as directed by the State board of equalization. 


General fund, twoand one-half(2!) mills on the dollar valuation. 


Sinking “ one mill on the dollar valuation. 
School “ two (2) mills on the dollar valuation. 
University — Olie -fourth (4) of one mill On} the dollar valuation. 


Penitentiary fund, one-half (3) of a mill on the dollar valuation. 


- ’ } : ; 
hor f ounty / HP PIOISES. 
. 4 


(ieneral fund, five (5) mills on the dollar valuation. 

Sinking “ one-half ()) of a mill on the dollar valuation. 

R. Rt. bond sinking fund, four and one-half (43) mills on the dol- 
lar valuation. 

R. R. bridge bond sinking fund, two and one- half (2!) mills on 
the dollar valuation. 

Road & bridge fund, one (1) mill on the dollar valuation. 
Poor fund, one-fourth (!) of a mill on the dollar valuation 
Asvlum fund, one-eighth (1) of a mill on the dollar valuation. 
toad fund, four dollars (84.00) on each quarter section of land. 


After transacting various business, on motion, board adjourned to 
Tuesday, July 7th, US74. 
LEWIS S. REED, [seat] 
County Clerk. 
1? Levy of (S70. 
JuLy oru, IS75 
The following resolution was adopted by the board of commis- 
s1oners : 
esol ve di, That thie following taxes | by |, ane the Same are hy re by, 
levied on all taxable property in Donglas county, Nebraska, as as- 
sessed for the year 1875: 
lor State purposes, as directed by the: State board of equalization, 
VIZ: 
(;eneral fund, four (4) mills on the dollar valuation. 
Sinking fund, one (1) mill on the dollar valuation. 
School fund, one (1) mill on the dollar valuation 
itv, one-fourth (1) of a mill on the dollar valuation. 
Penitentiary fund, one(1) mill on 


' . ? ’ 
Stat bond hana, one tentl 


me 
—— 
— 
— 
- 
— 
~— 
—) 
a 


: _ 
Lidé dollar valuation. 


nill on the dollar valuation. 


7 
i ‘ ¢ 
. 4 } thi <i 
: 


kor (ni if, Purposes. 


‘ ed . sf - ey 1} . ° : 
General fund. five and one-half (51) mills on the dollar valuation. 
.e : . li 1 j ] 1] . eer leven tt 
Sinkine fund. one- half (1) of a mill on the dollar valuation 
7s dee SAN oun OU | ee 
RP RR. bond sinking fund. four (4) mills on the dollar valuation. 


R. RR. bridge bond sinking fund, two (2) mills on the dollar valu- 
ation. 

Road & bridge fund. two (2) mills on the dollar valuation. 

Poor fund, one-half (2) mill on the dollar valuation. 

Insane asvlum fund, one-eighth (1) of « mill on the dollar valu- 
ation. 
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Rioad fund, four dollars (S 4.00) ol} each quarter section of land. 


After transacting various business, on motion, board adjourned to 

Tuesday, Oth inst. 
LEWIS S. REED. 
County Ch rk. 
42] Levy of AST. 
JuLY Srp, 1876. 

The following resolution was adopted by the board of commis- 
SILOM i 

Resolved. That the following taxes be, and the same are here by, 
levied on all the taxable property in Douglas county, Nebraska, as 


assessed for the year IS.6: 
For State purposes as directed by the State board of equalization, 
VIZ: : 
General fund, four (ft) mills on the dollar valuation. 
Sinking fund, three-fourths (}) of a mill on the dollar valuation. 
School fund, one (1) mill on the dollar valuation. 
Chiversity fund, one-fourth | | ota mill on the dollar Valuation, 
Penitentiary fund, one (1) mill on the dollar valuation. 
State bond fund, one-tenth (4, yof a mill on the dollar valuation. 


¥ 


hor County Purpose s, 


Gaeneral fund, five (5) mills on the dollar valuation 

R. RR. bord sink'ne fund, four (4) mills on the dollar valuation, 

R. oR. bridge bond sinking fund, two (2) mills on the dollar valu- 
ation, 

bridge fund, one & sixty-five hundredths (1,53) mills on the dol- 
lar vadunation. 

Asvlum fund, one-fourth (1) of a mill on the dollar valuation. 

toad fund, four dollars (81.00) on each quarter section of land, 


After transacting various business, on motion, board adjourned to 
Tuesday. (th inst. 
LEWIS S. REED, 


f onnly (Jey): 


42 Levy of UST7. 
JULY 2np, 1877 
The following resolution Wis adopted by the hoard of commis- 
STOnNCTS - 
Resolved, That the following taxes be, and the sume are hereby, 
levied of all the taxable property in) Douglas county, Nebraska, as 


ee ; tne OF onn iss 7 
fi Sst hel Ga hor Tie Veal Bid¢ 6 


lor State purpos s+, as directed by the State board of equalization, 
ote: 

CGieneral fund, four (4) mills on the dollar valuation. 

Sinking fund, seven-eighths (2) of a mill on the dollar valuation. 

School tund, one (1) mill on the dollar valuation. 
University fund, three-eighths (2) of a mill on the dollar valua- 
tion. ; 


o V7%se0e 


7s0 


rr 
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hor Count Purposes. 


General fund, six (6) mills on the dollar valuation 


R.A. bond sinking fund, three and one-half (5!) mills on the 
dollar valuation. 
R.R. bridge bond fund, two & 


(2!) mills on the dollar valua- 
Lion. 


bridge fund, two (2) mills on the dollar valuation. 


After transacting various business, on motion, board adjourned 
to mect Tuesday, 3rd inst. 


LEWIS S. REED, 
County ('/, yo 
Levy at IS;S. 


JULY Ist, 1878. 


The following resolution was adopted by the 


board of commis- 
SIONS : 
That the following taxes be, and the same are hi reby, levied on all 
the taxable property in Douglas county, Nebraska, as assessed fot 
{ \ ING 


le Vear io; 
lor State purpeses, as directed by the State board of equali- 
ean zation, V1Z: . 
Gieneral fund, qour | 1) mills 
Sinking tund, seven-cighths (2) 
‘el hool fund, one (1) mill on the 


(r)) thie dollar valuation. 

fa mil Ol) the dollar valuation. 
lollar valuation. 

lniversity fund, three-eighths (2) mill on the dollar valuation. 


hor (ounty Purposes. 


Cieneral fund, ten (10) mills on the dollar valuation. 


County sinking fund, five and one-fourth (5}) mills on the doflar 
Valuation. 


After transacting various business, on motion, board adjourned to 
July 2nd, 1878. 


JOUN R. MANCILESTER, 
County CV rk. 
Levy of 1S7Y. 
JULY 7TH, 1879. 
Phe following resolution was adopted by the board of commis- 
s1oners : 
Resolved 


itl 


e, and the same are hereby, 
Douglas cOounLY, Nebraska, as 


, That the following Laxe- 
levied on all the taxable property of 
SSCS d ior the Vi ur IS: 

lor State purposes, &s directed by the State board of equalization, 
VIZ: 


(rene ral fund, four (4) mills 1) the dollar valuation. 

Sinking fund, five-cighths (2) mill on the dollar valuation. 
Sehool fund. one (1) mill on the dollar valuation. 
University. fund, three-eiglths (2) mill on the dollar valuation. 


296 GEORGE W. FROST ET AL. VS. MARTIN. SPITLEY. 


For County Purposes. 


General fund, ten (10) mills on the dollar valuation. 
Bond sinking fund, six (6) mills on the dollar valuation 


A tte | transacting various Lustre ss, Ol} motion, board adjourned to 
the Sth inst. 
JOHN R. MANCITESTER, 
, County Clerk. 


427 Defendant I rost objects to the introduction in evidence of 
Lranscript ot Douglas cCOuUnTLY assessmecnt-rolls for years ISO7 
to 1S79, both inelusive, for the following reasons: 
Ist. That as to the Vear ISG7 there is no oath of the assessor, and 
the lots appear to be assessed as one piece of land. 
Pri, Phat as to the vear 1868S the lots are assessed as one piece of 
land. 
ord. That the liens for all taxes for the vears ISG7 to 1S77, both 
inclusive, are barred by the statute of limitations. 
fth. That there are no proper marks denoting the amount in doi- 
lars and cents for the assessment of any of tine years. In sald tranh- 
script. 
oth. That said assessments are informal and invalid. 
Gth. That there is nothing to show the date of the return or the 
filine of salad cESSCSSI]1i¢ nt-rolls or outhis lor any ot said Yours. 
7th. That said transcripts are incompetent and Improper evidence: 
WEBSTER & GAYLORD, 
Alt’ ys for Def’t Frost. 


STATE OF NEBRASKA, | 
County of Douglas, } 
ae | 


SS. 


[, John Baumer, county clerk, duly elected and qualified, in and 
for said county, do li reby certify that the for eoing and hereto at- 
tached Instruments are true and correct transeripts anid COP < of the 
assessment-rolls in and for said COUNTY for the Veoaurs lS67, 1S6OS, TS6o, 
ISTO, IST1, US72, 1S75, USe-4, IS7o, IS76, UST7, TS7S, and IST in so 
far as the same relate to and affect lots threeand four, in block fifty- 
two, in the city of Omaha, in said county. 

ln witness whereof | have hereunto set my hand and seal the 6th 
day of April, A. D. ISS5. 

[SEAL] JOUN BAUMER, 


‘ +) j 
County (fe yd 


County clerk's fee for transcript, $4.50. Paid by Thos. Bryant, p’r 
G.& M. John Baumer, county clerk. 


JP Lsse SN iii¢ vi fo; thie lvay 1S67—Omaha. 
Lot. 3 Val 

| Ee PP I ee Sr el SM eee NG OO SWPP NOG cay Ve Wipe emg Mea FE TREN NSE (50) 
2 SNS we on Me HERE SME IM ane CSS er a a a (i000) 


(000) 


’ 
+) — ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee er 


———— ~ — 
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Assessinent for thie i vy 1SOS—Omaha (‘ify 
Lon. § Val 
Sti) 
, tn 


Sei awus ee as ames — 


Assessment for the Year 1S6v—O Precinct No. 3, Douglas County. 


yl ny 


mane 
> ”~ We. oh me oe ey re ; , 
Ses Ld, i Ww. Frost .. 


| ; 
2 “ Mary B. Clarkson | | | coe 
1 2OO 

fi 


An nH) 


‘ 


, ° ’ ‘> , ” + ’ , 

No. thre teal, Douglas county, Nebr: Ki, GO SOlCnihiyv swear 
. ; , " . 

value Op] all prPaopy tie e bibevlis Y=, allitl (‘] (i]is, ee | +\ ' 


} } } ! ‘ } ! 
hiss been made and veritied by the o i) cok Ubi prCPsorl receuired to 


1 Win. TH. Lawton. precinet assessor in and for Omaha precinet 
f 


list the snme.is hereby truly returned as set forth im such statement: 
that in everv case where | have been required to ascertain the amount 
or value of the property of any person or body corporate | have 

,*}* — ' ; 
diligently and by the best means In inv power chdeavored to ascer- 
tuln the true amount and value, and that. as | verilv believe. the 
full value thereof is set forth in the above return: and that in ne 
Ciinmé have kno nels omiitt i to deta L I) Persah Of whom 
I was required to make It a stat nt of ft mount- and value of 
oe prPerpne rity wh) (‘T) hie \\ = i ret | y to =| i | rave | 
429) onnived at any Violation r evas ln of any oj tha require- 
nts of the law in relation to th ssinent of property for 

: 


taxation 


W. TL. LAWTON, 


Subscribed in my presence and sworn to before me this 17th day 
of April, 1S6). 
[Seal ol 1) rinse ( 
CA POW Y. 


f (fe 


By W. C. KELLOGG, D’y. 


x 
~ " e 4 Ow} ‘ = ;» \ 4 iH ' 
clilit ri Ais 5? Ala ‘ bbkctins 
ee » «) 
Theodore C. Clarkson 2 2 JAK) 
‘ ’ 4 7~ : 
Naar 1} { iit] Th I = o oa j ry 
} 
+ * > ‘~ * 

Phos. (, Durat rust ) LS 

in i _ » , pt t0 
a.“ a4?) ™ 
’ — «be? 


all property, moneys, and credits, o 
} ‘ en ’  y 
made ana verified bv the oath of f 


Same, is here 
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4 WIT. lhawton, precinct assessor In and for Omaha precinct No. 
fy, precinct, 12) Douglas cOuUnTLY, Nebraska, do solemnly swear tliat the 
value of all) property, moneys, and credits, of which a statement 
has been made and ve rified by the oath of the Prcrsonl required lo 
list the same, is hereby truly returned as set forth in such statement: 
that in CVeFY Case where | have been required to ascertain the 
amount or value ol AY prope riv of any prcrson or body Corporate | 
have diligently and by the best means In my power endeavored to 
ascertain the true amount and value, and that, as [ verily believe, 
the fill value thereof Is set forth in the above returns ; ana that In 
no case have | knowingly omitted to demand of any person of 
Whom | was required to make it a statement of the amount and 
value of lis property which he was required by law to list, nor 
have | connived iil auhy Violation or evasion of cli of the requlre . 
ments of the law in relation to the assessment of prropy rly for taXxa- 
Lion. 


WT. LAWTON. 


Sworn to and subseribed before me this eleventh dav of April, 
A. D. 1870. | 
THOS. SWOBE, 
County f lerk. 


ies Be I, firy i] Lats ‘ii thie (fi) ()} Onahea. ‘ji Omaha Pree nel No. (), 


© Owner. tor: io. Lol Blk. Value. Remarks. 
| 92 Lo 
» 1.600 
> Ae eee 1 ayn) 
| PE Poo 


I, John Gray, precinct assessor in and for Omaha No. 6 precinct, 

“ } : ’ ! } ? } ’ ’ , 
1h Douglas COUNLYV, Ni Oraska, dO SOleTHnIV Swear that the value of 
which a statement has been 

1 person required to list the 


} , . ' 4 ; 
OV truliv returned as set forth tn sueh statement: thrsat 


: ' ; 
Mn every case Where [ have been required to ascertain the amount 


( 


tain the true amount and value. and that. as I verily believe. the 


t 
i 


f 


lilivently sunial hy thie best resis 


— 


? 


rvalue of the property of any person or body corporate | have 
} 
In my power endeavored to ascer- 


} } | ' 7 | : | ] . . ‘ ‘ ] . 
ul] Yaiue thereol ts se forth Ih the above returns: aha thisat Ihh OO 
i 


° ) . } i , , 
cist have KRIOWTIIOIN omitted fo demanead of anv Persotl () whom 


l was required totuake it a statement of the amount and value of 
his property which he was required by law to list, nor have T con- 


juirements of the 


aw Tih re lation [Oo tiie’ UssessTenl yt property ror tuaxatilon. 


JOUN GRAY. 


lived nL ANY VIO: Lleol) OF ¢ Vilslon oft anv of this Pee 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY Zuo 


Sworn to and subseribed before me this tenth day of April, A. D. 
IS7] 


[SEAL] THOMAS SWOBE, 
(County Cl, ye 


Return of Lots ny thi, City of Omaha. Omaha Pre ernet No. ty, Douglas 


(County, Ni ” fis Asse +” (f for thie Year 1S; 2. 
(Owner. I’’t of lot. Lot Bik. Value. Remarks. 
Jos. Dove Agere ag 2 ee | yy? 1.600) 
5; Sees en hy a seen naueny Taree ee 2 a eee L400. 
7 a 3 1.280 . 
Do. Se | : 3.600 
I] |, Henry Munger, precinet assessor in and for sixth Omaha 


precinet, In Douglas county, Nebraska, do solemnly swear 
that the value of all property, moneys, and credits, of which a state. 
ment has been made and verified by the oath of the person required 
to list the same, is hereby truly returned as set forth in such state- 
ment; that in eve ry Case where I have been required to ascertain 
the amount or value of the property of any person or body corpo- 
rate | have diligently and by the best means In my power endeav- 
ored to ascertain the true amount and value, and: that, as I verily 
believe, the full value thereof is set forth in the above returns; and 
that in no case have I knowingly omitted to demand of any person 
of whom [| was required tomake it a statement of the amount and 
value of lis praperts Which he was rm quired by law to list, nor have 
| connived at any violation or evasion of any of the requirements 
of the law in relation to the assessment of property for taxation. 


HENRY MUNGERK. 


Sworn to and subseribed before me this aelth day of April, A. D. 


IS72 


WM. IL. IJAMS, 
founty Clerk. 


JUD GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 
Return of Lots fit this (ity of OQiuvaha. Omaha Preeinet No. (). Douglas 


ry a ; ’ ~~. 
(County, Neb, as Assessed for the Year 1873. 


()woers, tof tot | bet. Bl’k. Value. Remarks. 


| ry 1 SOO 


» 1 100) : 
a a 1.000) 
4 sat Me SPT. it) 


I, Henry Munger. precinet assessor in and for 6th Omaha precinet, 
1}) Douglas COUNTY, Neb) ISKA, do sole minty =“wear thisit the value of 
all pro] erty, noneyvs, and eredits, of which a statement has ben I 
mad cand Vi rite | by thie oth (>| thie } Psa) required to list the same, 

is hereby truly returned as set forth in such statement; that 
13° in every case Where | have been required to ascertain. the 


amount or vaiu 


— 
— 
—é 
ey 
_— 
——y 
—— 


perty of any person or body cor- 
porate | have diligently and by the best means in my power en- 
deavored to ascertain the true amount and value, and that, as I 
verily believe, the full value thereof is set forth in the above returns; 
and that in no cus have | knowingly omitted to demand of any 
person ol Whom Twas r Cpurare dtomake itastatement of the amount 
and value of his property which he was required by law to list, nor 
hav? Lconunived at any violation or evasion of any of the require- 
ments of the law in relation to the assessppent of property for tuxa- 
tion. 


Ht. MUNGER 


Sworn to and subseribed before ‘ne this L4th day of April, A. D. 
1S73. 
i“ oe ‘ | { } 
1) ( N ' 
WM. HH. IJAMS, 
( vi if j (‘lert 
Peturn of | , ’ s / f , fj f P Preei j No. t). Donualas (County, 


Remarks. 


GEORGE W. FROST ET AL. V8. MARTIN SPITLEY. oO] 


I, kdmund Dutton, preeinct assessor in and for Omaha precinet 
No. 6, Douglas county, Nebraska, do solemnly swear that the value 
Ol all property, InOGheVs, and credits, of which a statement has by Cll 
made and veritied Ly the oath of the person required to list the 
same, is hereby truly returned as set forth in such statement; that 
In every case where | have been required to ascertain the amount 
or value of the propn rtyv ot ahve perso or body corporate | have 
cilia ntiy ana by thie best mcabhs in mv Prowse r’ ¢ ndeavored to ascer- 
tain the true amount and value, and that, as I verily believe, the 
full value thereof is set forth in the above returns: and that in no 

Ciist have | Knowing omitted LO le mand ot any Person of 
Bs: whom [.was required to make it a statement of the amount 

and value of his property which he was required by law to 
list, nor have I connived at any violation or evasion of any of the 
requir ments of the law in relation to the assessment of propy rty 
lor taxation. 


EDMUND DUTTON, 


Sworn to and subseribed before me «lis thirteenth dav of April, 
A. D. 1874. 
f ey ( th ( rt ( Mrii<s ’ ' } 
of Dong) ( mtv. Neb ’ 
LEWIS S. REED. 
(County lerk. 


. . se . ’ ‘ . © e , 
Peetuan Of a if hil tli, f ity at ai phagt ii fJouwhe Precinet No t). Douglas 


Owners name. Part of lot. Lot. Bloek. Dollars.| Remarks. 


Catherine Boyd_--- ans ay 1, S00 
Do i ? ae 1 Ja) 
Thos. C. Durrnt.-- . 7 } 0) 
Do. Be Be | OM 


I. John Shill 


e , . } } j | . . . : . rt 
in Douglas county, Nebraska, do solernniv swear that the value of 


precinct assessor in and for Omaha precinet No. &, 


all property, moneys, and credits, of which a statement has been 
made and veritied by the oath of the person required to list the 
same, IS hereby truly re turned as set { rth in sueh statement: that 
ip every ease where I have been required to ascertain the amount 


’ ' } 7 } . 
or value Of tiie roperty of anv person or body corporate hive 
i Vah ila i ii i ; 


iT ? i . ] ‘ , ‘* * " . ] 7 
diijventiv and bv the best Means Ih NV powel endeavored to ascer- 
- * * . ‘ 
, } ’ ) } 34 ; . 
tain the true amount and vaiue, and that, as | Verily beleve, the 


full value thereof is set forth in the above returns; and that in no 
case have I knowingly omitted to demand of any person of whom 
I was required to make it a statement of the amount and value of 
his property which he was required by law to list, nor have I con- 


yi? GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


nived al any violation or < VASION of any of the re quirements of the 
law in relation to the assessment of property for taxation. 


JOHN SHITLLE. 


Sworn to and subseribed before me this twelfth day of April, A. 


¥ 


1) IST) 


LEWIS S. REED, 
(ounty (2/; rhe 


. > oe ° . ; _* ° ? , } ) ‘ ’ : 

1: Peelurn (ji Lots bee Thee f ify Ol] {); Aelfiel. aa (Jmiahea Precinet No t). 
} ‘ } j . , , me 4 

Doug sis f oupnely. lve fy 7vi (ft. bay" Shie ) ‘ ‘fy | 4 ty) 


Owner's name Partofiot. Lot. Block. Value Remarks. 


Catherine Boyd - ase 2 1.600 
De oe ? etl, 1 O00) 


vr. ‘ ‘> . 
Fn SOO ens , » ee ee 
Do. se 5 | SO) 
7a ; is yy oe ' | ; 
|. John Shill. preemnct assessor in and for Omaha precemet No. 6. 
' } ’ } ] ] ae P } Sins 1] 
It) Douelas county. Nebraska. do soleninly ewer that the \ Litie cf lil 
' as pea oo A ithe eee 
property, MoneVs, ana Cred) “-O] WHICH STALTCINECN a“ leg i 
° — . 47 ] F ] . .. ) , 
yVeritied bY The oath of The person re Li} | to si Tie scinne is Peres 
ul “tra? ] ‘ i 7 4 | ' . } . ' sift } ‘ ’ 
tru \ < irhned as Sect Ova uid Iti SULCT) =Lcit({ it j | li ie yy Of 7 be 


| } y 
where | have been required 
property of any person or body corporate. 1 have diligently and 
? ] , 2 : bad . i , 
vthe best means in my power endeavored to ascertain the true 
] re ] ] | a }. . ’ 7 ‘ = ;, , 
amount and value, and that, as | verily believe. the full value thereof 
- . | . ’ } . 
I~ tae rOrtly 17) 1}¢? VovVve retrryys ° ana that 1) neo CHASE have | 


. ’ ] . . . , ! 
omitted to demand oF any person of whom | Wiis required’ tO Maks 


— , 1} ? , lay j : . , ° ° " 
ita statement of the amount and value of his propertv which he 
; ‘ ‘ 
a ee . 2 ae - Sse genie hte 
Was required by law to list, nor have | econnived at anv violation 
: » al Rie oe ome ert } 
orevasion Of anv of the requirements of] the law lth relation to thie 


AssesstTeht ol pero rtiyv ior taxation. 


JOUN SHILL. 


Sworn to and subseribed before me this eleventh day of April, 
A. D. 1876. 


(Seal of t] Court of C ssioners ) 
{ { Douclas County. ' 


LEWIS S. REED, 
County ('/, we 


- GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. S05 


Return of Lots mn thie (iti of Omaha. nT Ohnahea Pr: cinct No. t). Doualas 
f ounty. AY hraska. te) s thi, bear Si 


Owners name. Part of lot. Lot. Block. Value. Remarks. 


‘ ’ } - 7 
Catherine Bovd ... oom y) 12a 
Do ee ? ce OT) 
i. C. Durant... Hae 33 a G0) 
De : So > EH) 
» > 1} ° . " 
bebe) I, Andrew Il. Swendly, precinet assessor in and for Omaha 
; : ; “Rs , } } } " 
precinct No. 6, In Douglas county, Nebraska, do solemnly 
, ’ + , 1 . . : 
“Wear that the value of all porary rev, MOneVS ana creaits, of which 
} : .—* , , , ’ ‘ . 

a statement tias been made ane ve Hed by thre oath of the person 
;y? ] is ? +] " : | a 7 dovny . ’ ‘vy | ’ +] : 
required to dist the same, is hereby truly returned as set forth in 
| . ’ ° ] : . . . ] ; | " on 
such statement: that mn everv case ynere | have been required Lo 
: ; + . . - | ‘ ' ’ . 
ascertain the amount or value of the property of any person or body 

- . = 4] ’ , 4] ‘ - ’ ; . 
corporate | have diligently and by the best means In my power cn- 
. i " ‘ 
i. ‘ ? iz geet 7?) | : yt? ‘ yids iT Oriel alt 2 } that : 
cat rVetirettt { } cae Ct i tat ii | it Li at tilt) Phat aha yvaiue, aha dati. ais 
} baat | 1 | ‘ I) } | t fiyrt] 7 | | 4 , ! ’ 
\ Vy belleve, the dll vaiue thereol is Set forth ni the above returns: 
. ! ’ , 
and that in no ense have | knowinelyvy omitted to demand of anv 
Persoh OF Wiiom | Wis required to hake Ita statement of the amount 
ariel vtay ' hay yy? f 4" ba tgel aes ws tae l byy | Ww Te 1 . 
ct iitl Vili i? {)j ati” prrOpreres Wilbleli fi yh ch re tiat’ti »\ bel ) bate Lael 
: . : ‘ 


’ ‘ ' ! -s “ . «* : ‘ . se 
have | connived at anv violation or evasion of anv of the require- 

7 ! re 2 ] ’ ’ ' . : , , : ‘ e 
hiehts of Lilie ha It} repdatiol to iif Last sstTheht t}i Property fo] taxa- 


A. H. SWENDLY. 


} } . ’ =. . } 
Sworn to and subseribed belo} Tilt this ninth dav ()) April, A. D. 
Sic. 


LEWIS S. REED, 
County ¢ ‘le rk. 


€ £11 pf iy. N\e/ “NK 4 » Sh, dear 


~ 


. ; * ; , - . ° * ; 
Return of Lots in the City of Omaha, in Omaha Precinct No. 6, Douala. 
IS7TS 


i 


Value. lhiermarks. 


()wners 


+») “Pind 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


A356 [, Andrew I]. Swendly, precinct assessor in and for Omaha 

precinct No. 6, In Douglas county, Nebraska, do solemnly 
swear that the value of all prbcrpne rly, POneYs, and credits, of which 
a statement has been made and verified by the oath of the Person 
required LO list the “ilrnie, Is bit reby truly returned is sel forth in) 
cuch Statement: threat ln eve ry Cuse where | have bye li required to 
asc rtain the amount or value of the property of any prerson or body 
corporate T have diligently and by the best means in my power 
endeavored to ascertain the true amount and value, and that, as I 
verily believe, the full vaine thereof is set forth in the above returns ; 
and that inne case have [T knowingly omitted to demand of any 
mired to make ita statement of the amount 
and value of his property which he was required by law to list, nor 
have PP connived at any violation or evasion of any of the require- 


ments of the law in relation to the assessment of Properly lor 


= 
a 
. 
7 


; 
pret “Qot) Gob W 


- 


tiaixitlols 


A. H. SWENDLY. 


Sworn to and subsertbed before me this et 
A. D. 1878. 


(Sent of the Court of Cormiunissioners ) 


i r 2 ims Ce nit Ni isin i 
JOHN R. MANCHESTER. 


lath day of April, 


f vi i ‘ay ( | 
Peetrn / ) fil hie fal Ob Cdn ( (Jin that be (ini / V7 >. Louglas 
( Vehraska, for the Year S79 
+. 
(OWhers bade, Part of lot. Lot. Block. Value. Remarks. 
Dollars 
Catherine Bovd. iad tis : | a 1.150 
Do. 5 Sere ine a ue CHM) 
oe Oe ee Ge PR a NE ae Bt Gi) 
Do. PAR, mS pores rk Ne 4 ee 2 O00 


I. J. Westerdall, precinct assessor in and for Omaha precinet 
No. 6, Douglas county, Nebraska, do solemnly swear that the value 
of all the property, moneys, and credits, of which a statement has 
been made and verttied by the oath of the person required to list 
the same, is hereby truly returned as set forth in such statement ; 

that inevery case where | have been required to ascertain 

(37) the amount or vaiue of the property of any person or body 
COPPOPace L have diligently anid by the best means in niv 
power ¢ ndeavored to auseertain the true amount and value, and that. 
Il value thereof is set forth in the above 


} ? : ? . ’ } } 
returns: and that im no case have | KHOW MLV Ol lited Lo demand 


as | verily believe. the fu 


pg i | 
Gl aU ‘eo resol, OL Whom | was required to make 1f a statement ol thie 


: 
) 
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ENN ONT A IRR 


tions, 
after thie il 
tion to matntain an action to f 
for the years shown in said 
Is Incomiyp Lot arial Im prop revile 


(>) 


amount and value of his property whic 
list, nor have I connived at any violation or 


GEORGE 


W. 


requirements of the law 
for taxation. 


Re ST 


in 


Sworn to and subseribed | 


~eé 
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( Seul « 
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Defendant lrost objects t 
transcript showing the | VV OF Lane 


Omaha for the years IS; 1 to 1S f). 


; t 
the | 


reasols : 


the amount authorized by bal 
sald Vours contatnus il r VV oO 
Because said taxes for 
her provi 
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at n on thy 


A388 


ait 
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Spe cial ( Jr aire, 


Be it ordained by the city 
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interest on the bonded 
] ; ~ ‘5 
due during said fiscal 
indebted ne s= © 
ordinance to bond itd) 
to pay all judgments which m 
the fiscal year ending July Ist, 
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STATE OF NEBRASKA, Douglas Co. : 


prior to July ist. 1872. 
-y ; 4 i . ca a ' 
7 three Philiis OD Ula dollag Valuation be, nie tiie Sate Is bere 


levied Oll gilli tie real estate alhic personal property within the sar 
i i ‘ ‘ 


without his signature, according to law 


GEORGE W. FROST ET Al... VS. MARTIN SPITLEY. > 


Passed August 15th, 187] 

Attest : C.L. BRISTOL, 
City Clerk. 

Approved Aug. 15th, 1571. 

S.8. CALDWELL, Mayor 


hyana. March 13th. 1SSS. 
| li i. by 


certify the within to be a true and correct copy of special 

hahice No. Ss, as appears in) hook ol special ordinances, peer 24, i 

the citv clerk's oflice of the Cit of Omaha, Douglas (‘o., Neb 
4. 6. i CFA 
City Clerl 
Special Ordinance No. 2o 
lor thre levy of thi annual CILVY taxes 

Be it ordaimed TY the ecitv council of the city of Omaha, That a 
tax of ten mills on the dollar valuation be, and the same is hereby, 
levied on all the real estate and personal property wit! thi 
linsits of the city (>| Ona traxsrbole ncecording to thr laws of thas 
State of Nebraska, for the general purposes of said city, for the 
fisenl year ending July first. A. D. 1843 alsp that a tax of seven 
mills on the dollar valuation be, and the same is herby, levied on 
all thie real estate und yy rsonal Properly Within thie litnits of - 1 
city of Omaha, taxable according to the laws of the State of Ne- 

braska, for the following purposes, to wit, for the purposes of paying at 
interest on the bonded indebtedness of said eitv which shall 
bocotne LUE during thie fiscnl vear aforesaid ; also to create a sil IK ne 

fund to pay the indebtedness of said city funded under Linaearae 


di ] ] ‘ ’ F ; ‘ = | ° 
lea \n ordinanee to bond the tloatine debt of the city. of 
— . ' t ] ? 4 eo se 
Cdinncadaa, wha diso lO pay all HmieiMents rendered agmallest sala City 
. } A } } P 
7 and still remMabdhg Unpatd ; aiso that a tax 
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, 


} 


; ‘ od 
. " : ‘ ; ‘ * . ' 
taxable NCCOLTATNE » the laws of thas State Of Nebraska. fo 


{ 
" ¢ — <2 .% : ‘ , * 
scliool PUTT Pras Ss. aceordanee with the PrOVISTONS OF ahh ACL CHLILLE:s 
’ . . ee 
t] I Hools thi Citv Of Omaha 
‘ ’ ‘ ' . . . a” 
i ssta tu08 JOLIN \| I{ | STO. 
: . ° 

Dting Peest Cosnrh 


July 17th 1872. 
Attest [SEAL. | J. M. MCCUNE, 
City Clerk: 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. dy 


HO STraATeE or NEBRASKA, | 
Douglas County, j 
COMAITA. March Lath. LSSS. 


oy . ° 
spove isa true ane eorrect COPY a} special 


. 
—s 
we 
a 
— 
- 


| her by ct rtify | 
ordinanee hunmaile r Zo, as chp op ye ill 
Oh, in the city clerk's othee of the citv of Omaha. 
SEAL. | J. 3. a ©. dee ete 
City Clerk. 


. 81 | ; tal lsrnannrne P 
sin book of special ordinances, page 
i s 


An ordinance for the levvinge of taxes for the vear 15 
SeceTion 1. Be it ordained by the couneil of the citv of Omaha, Ne- 
bras ka. ‘| hat thre following taxes be, and the Salne are it re by, levied 
on the assessed value of the property within said city for the vear 


~ . 
| ~ 


io: 

lor 
lar: for the sinking fund of said citv. a tax of seven and one-half 
or the school fund of distriet 1 of said city, 


? } ’ 7 } A. j , ° ? 
the general fund of said city, a tax of ten mills on each dol- 


‘ i . " , ¥ ] + | | ,1) , } ] . , | , 
atanx of seven ahead one-lbail mlitis on euch dolilal ol the ass Ssecdl Value 


ed 
—s 
_ 
—,« 
. 
—d 
— 


f the property¥ within sal 
PECTION 2 This ordinance shall] I ke etleet immediately. 
| ) J. S. GIBSON, 


Pre Ss of f ouneil 


~ piped JOS. M. McCUNE, 
City Clerk 
W. M. BREWER, Mayor 
STATE OF NEBRASKA, | 
Douglas (ounti ‘ } 
(oN LITA, March oth. ISSS 


bye reby eertits that the within is a true and correct COpy of an 


} p= 4 ; 3 4 » 7? 
ordinance number 27 fas appears in DoOOK ol ordinances L5, pape 
pt a " i ’ ° | ey 1. . ‘ + en | 
J¢, In the citv clerk s othice ol} itv of Omaha 
f . sane wees 
ISEAL. | IAiéd6. LC. SBR ee. 


f uty f if ri 


t . . ‘ " 
he eit rneil of the eaitv of Omaha 


: ’ } ’ 
; ‘ ‘4 : F . + ; : ory ej ‘ e.) . “cy } =. . 
yt? i ;y j H , = , of @ ana jit =i iit ire if re rp\ ‘ 


¢ taxes be, and the same are hereby, 


om « ‘ : ‘ ; om 


levied on the assessed value of all the property within “the school 


district of the city of Omaha, in the county of Douglas, in the State 


WMS iLORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


()] Nebrask: ; i] thi year x 1), IS 74 lor the school fund of said 


i i] ] | DT on wee 
CJISL~LVICT, fl Lal) biliis OW Cach GOollar, 
~ ion oS. | ordinanee shall take effeet and be in force from 
brid : 
J. S. GIBSON. 
President of Council. 
i ' od 
0 CC: Lio. 
(uly Cl, ri: 
, is , | gf ’ 
\}) I i } . ; i | 
- ) C. S. CHASE, Mayor. 
‘ee Ww l 


Oyama. Mareh 13th, 1SS3. 
| i e with 1» true and correet COPY of or- 
dinanee iu po) ppears In book of ordinances “CC,” page 6, 


J- 3. i. ©. JEW eae, 
City Clerl 


(nn ordinanec levvine taxes for the vear A. D. 1875. 

le | i ea t | CITV COUnNeCeL! | thy CIN (>| Qhmaha: 
, ' , i” ‘ } : ; H = 
SS Be howe ixes be, and the same are hereby, 
bey i valu Of the property within the eitv of 


. ; 
4 Pel aay . ‘ P } ; c . . v 
Conaieh; y A. Oe Uae rthe @eneral fund of said eity, 
, ’ 1? } . . 7 
eli dollar: for the stinking fund of 
P p 4 ; ] * ’ , , ° } 
ey - i eta 1? 4*t ~ | lhcd Fol rer pd ()} Tie Domed incelt- 
red mrvndbst the said ecitv, a tax of seven 
1) ; Ob, ere ’ i! r the school fund of district number one ol 
1} - as 
hd Cl} L i2nX | ver nillis on enehl dollar of the assessec| value 
QO} Hereby tevicd 
= ' : | P } } ( wie | \ oe { west fy 
" | . i tii i ‘ =. ™ im et BE ee be eee ‘eA iil pores rowr 
, 
j 


Syd THOS. SWOBE, 
Pri st (‘iti C'ouneil. 


A\ttes 0. C. LUDLOW 


? 
/, .. 


lay CS. CHASE, Mayor. 


} 


COM ATTA, Mar } loth, LSSS3. 
lL l:erebv. eert that the within ts a true and correct copy of or- 


dinance number 351, page 124, as appears in book “ C”-in the city 


J. 4.4. 6. dee, 
City Clerk. 


W. FROST ET Al 


GhOKRGE 


\ 


Ordinances 


An ordinance levying 


city council 


be it ordained by the of thi 
SecTION 1. That the foll lowing taxes be, and the same are hereby, 
levied Upon the tiSSt <sed value of thr prrarpn ry within sala CILY for 
the year 1876: For the general fund of said cit¥, a tax of ten mills 
on each dollar: for the sinkil ng fund of said city, to pay off interest 
as as and principal of the bonded debt and ill judgments against the city 
atax of four (4) mills on each dollar: for the school fund of dis- 
trict No. | of said city, atax of tour 1) mills on each dollar of the 
assessed value of the proy erty within said district 
Section 2. This ordinance shall take effeet and be in force from 
and after Its passage 
Passed July llth, 1876 
413 (Sood) iE. C. McSHANE, 
| Pr st f ify ¢ ouneil 
Attest : 0.0. LUDLOW, 
(ounty Clerl 
Approved July llth, 1876 
Signed) CILASE, Mayor 
STATE OF NEBRASKA, | 
_ Doug Has County, } 7 
-_— Owana, of eh 135th, S85 
[ hereby eertifv that the wit! sal iid correct copy of or- 
dinanee number B45 Ls ib ppp ve irs 1] kK Ol a] maheces f bere Li 
In the city (| k s otlice of tha LV Onaha 
[SEAL | i ae IEWEIF, 
City Clerl 
Ordinance No. Sol 
n ordinance making annual levy for the vear 1877 
Be it ordained “ oe city coul lof the city of On 
SeeTion 1. That e following taxes be, and the sam care hereby, 
levied upon the asse wt value of the property within said city for 
the ve ISGi lor thre Peneral fund of sald eity autax of ten mills 
on each doll: ir; for the sinking fund of said city, to pay off the in- 
terest and pri ‘pal of the bonded debt and judgm nts against thi 
as city, a tax af “evel milis on th dollar: for the sehool fund of 
nt strici NO | Ot sata ( ¥, at Xo: hve mills on each dollar of thre 
issessed value of the propert vithin said district; for the pubhe 
library fund, f a mtll on each dollar of the assessed value of the 
property within said city for the ve ISGa 
Sp ? This ordinance shall take effect and be in force from 


Vs. 


MARTIN SPITLEY pet) 


‘’ _- 
} dade 


taxes for the year 1876 


t | elty of Omaha 


SAFI, 


f ity f ounedl. 


ROBT k 
Pr side vil 


It) GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. al 


Passed July 3rd, 1877. 
Attest : Nn of Gers 4 


) } 
Cufu C4 i. 


STATE OF NEBRASKA, | 
Douglas County, 
Ovwana, March 13th, WSS3 -—_ 
| hereby eertifv that the within is a true and correct copy of or- 
dinanece number Sol, pears in book of ordinances *C,” page 1S, 
in th vy clerk's office of the city of Omaha. 
| se be & GE EeEE. 
City Clerk. 
L-}.] Ordinanes No od i. 
An ordinanee making annual levy for the year IS7S 
Be it ordained by the city eouneil of the city of Omaha 
SeerTron Lo That the following taxes be. and thay same are hereb 
levied upon the assessed value of the property within said city: for 
the vear IS@s: lor thie red rl fund of said CIty “tax of ten mils 
On eneh dollar: for the sInking funel ot suid city, ty) pri of] the 
Inferest and principal of the bonded debt and juden s against th 
’ i tax of seven mills on the dollar: for the school fund of iia 
district No. 1 of said eitv, a tax of nine mils on each dollar of the 
isseswed value of the property within said district; for the public > 
library fund, one-half of one mill on each dollar of the assessed — 


; 
2 


ss 


. 1 
value of the property within s 


. 


Li y ie Vear ls 
SEecTION 2. This ordinance s 


’ 

{ 
‘ i] <a i i}" ¢ ‘ } _ cheer " 
hull take ellect ane muh foree from 


— = 


and atter its Passage, 
Sod) W. M. DWYER, 
Py ef ( 4) ficdf 
Attest: Lb: 1 AY LOR, 
Cilia ('/, i} 


, 


id. 1S78 


—! 


Approved July 2 


R. HW. WILBCOR, Mayor. 


OmAHA, Mareh 15th, 1883. ~ 


] ] « _* es 7 7 . , . ‘ ; *»* . ; , 3 | 
lL hereby certity that the within is a true and correet copy of or- | 
. _ } ’ |. 66 04 99 
dinance number o7l, as appears mM book of ordinances “©, pripe 
) en RS 
214, an the city clerk s office of the eityv of Omaha. 


PseAt.] 1.2.1, C JEW. 


f 


} ; 
o f ié ri 
. 


- 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. O11 


y* a ’) 
(srdinance No. we! t. 


An ordinance niaking annual levy for the year 1879. 


A 


be it ordained by the city council of the city of Omaha: 


SECTION 1. That the following taxes be. and the same ar hereby, 


levied upon the assessed value of the property within said city for 
' ’ 


the vear IS7%: For the general fund of said citv. a tax of ten 


O° mills on each dollar; tor the sinking fund of said city, to 

pray off the interest and Primed al of the bonded debt of the 
citv and judgments against the same,a tax of ten mills on the 
dollar: for the school fund of district No. 1 of said City, a tax ol 
Ils on cach dollar of the assessed value of the property within 


. : . . ° a | ’ . , 
“ld CGIstrict ° for thre public library lund, AtTaAX Of one-hall ol one 
bilil on each dollar. 


ree » * 7 , *’ } . 
PECTION y a Phiis OrerLballice shall icine ctl c*t cidiel Vv 1t) ores Pro) 


na Lite] Its puissage, 
Passed July Sth, Se 
(Sed J |) JONES. 


| i f / ( iti ( ' moped. 


(Sor a] ) /. LY LOR. 


r 
j/ / ; { 4) if } 
‘% ; ‘> 
COMAITA, Mare Z loll. ISS: 
] . ; ; ’ i} , -_ ; , , 
pee rve'h (*¢*? i \ ciit ’ { ( iris COPrrect Corey ()j (1 
’ } 
dinance number SO4, as appears ook of ordinanees “ ( page 
‘ 
_ ? if lor tT ' t € dry } 

4 ‘ il | ‘ { 3 CIiCTA S&S ( brit t ‘ { ‘ ‘ ‘hi maid 


: . . . ' ' ' , . 
; Pie ‘ sy ' _ . ~ oi? : , : +} 5 " 
| prod) ne DACK OF SAG CicCpos ' = hppa chnaorsemecnts In words 
: * ; ’ 
} ! ‘ + . \ ; ’ 
tL heures loliowilhyg, to will ~ yo Circuit court of the United 
~ ’ , +} i |? t ’ \ bay * cuir Pei Pory Ba \] ‘tis, ‘ore 
‘ it's i* fi Liit ‘ii } it f}) ‘ ‘ tfial ' ‘ if PELiaa rj clil ‘ j SAPFLith ; Pitiy 
: ; . 
. ‘ . : ; ’ 
i ' ? 4] ov? . or. ¥ | 
af ly bppsc} bis Of} | }i Corel) }i ("ees €)] tii city ()] Coriatin. Douelas 
‘ a ] | neeeeae ; ; ; ye +] a a] ‘ ] wd | 
‘ ij 1 \ si 7 ~rKA. 1 it h(E] iia % " i. iti tiit +f it~ ‘4 it? S70. both 
} ? +} ‘ ; } j ! 
, 5 
Is1\ to td lIscd as eVice rn} ke parl oF Compiamant i tlie 
y 
. ’ ‘ 77 «)} | ’ ? } ie , 
reyes stilt Ree Vc Abpl wo), LOO, ANG Opehed ty Ordel Ol court 
; i , 
} ‘y | ] * i} i* \] ? *q" 
May 28, 1883 Kilmer D clerk. (Crrofl & Montgomery, 
. 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 
lin United States Circuit Court, District of Nebraska. 
Martin Spitty vs. Georce W. Frost e€ al. 


It is hereby stipulated that for and during all the years for which 
the lots incontroversy were sold for taxes that George W. Frost was 
1 Posse ssion of the lots and had suflicient personal property thereon 
vithin the county of Douglas out of which the treasurer could 
have collected said taxes for ssid several Vcars, 

( omplarnian does not, however, admit that the treasurer was bound 
iuthorized to collect such taxes out of the property of said Crcorge 


|. dys] 


ana 


JNO. L. WEBSTER, 
Att'y for Gico. W. Frost. 
GROKFE & MONTOOMERY, 
‘Ys for Cy iplainant in ('ross- Bill and 
1) fe ndant aT Original Bill. Dryant. 


back of said stipulation appear endorsements In words 
d figures following, to wit: No. S,G. U.S. cireuit court, district 
{ Nebraska. Martin Spitley vs. Geo. W. Frost ef af. Stipulation 
W. Frost. Filed May 9th, 18853. 


spon the 


} 


CobdEul }) pre (>| Creorge 


. Frank, 


1 
i 


bel 
i ; 
l 


afterwards, to wit. o1 . ih dav of May, 1883, 
d Kivhiints “A” & “ " were file saa geil sees < ieiskale 


ra” Bee words ana fier ‘. following, to wit 


GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. he 


448 I, John Rush, county treasurer of Douglas county, Nebraska, 
hereby certify that the paper hereto attached, marked “ Ex- 
hibit A,” isa true and correct copy of the tax-lists of said county 
for the vears 1867 to 187%, both inclusive, as to lots 5 and 4, in bloek 
02, in the city of Omaha. 
Witness my hand this 17th day of May, 1555. 
JOHN RUSH, Co. Treas. 


Upon the vack of said “ exhibit A, appear e dorsements in words 
and figures following, to wit: Tax-lists 0 uglas county, Neb. No. 
8,G. ‘Thomas Drvant yr. Frost ef al | OMSEH » the tiling of 
this paper for us as evidence, subye | | ) iis, 
suit. Crroflh & Montgomery, sols for | Pva be ‘lied \l vy ESth, ISS. 
Klimer D. Frank, clerk 


i) 


iwi 


a | 


MARTIN SPITLEY. 


MAI 


; 


MARTIN SPITLEY 


(Mm) ChE 


cw) cmt 


f 


SPITLI 


‘CIT DUDLEY 40 


TIN 


MAI 


(Md CME 


(wh ¢h? 


SPITLEY 


LTIN 


MAI 


f 
_ 


PIQT vy) 


— em ‘ 


MARTIN SPITLEY 


wo GEORGE W. FROsT ET AL. VS. MARTIN SPITLEY. o1d 


bod Omana, May 16th, 1885. 
i ] i . 


I herebv eertifv that annexed list Is a true and correet 


’ . ’ } “_ 
copv of the tax-lists of the eitv of Omaha trom the vears ISO, to 


Pseat..J J.J. 1. C. JEWETT, 
f ity f Vi i]: 


§ ) thie i | 7 waee ; y 7 * } lor Pi} hii 7 words and 
Prodi thi TRICK ©) “lid piped ab phy r Chaorse MCLTTiS Til WOT itil 


. ' P , . ; . : » on 
bel Heures us 4 io\ys | ; Wit: Pax co . ¢>7 t} ciry ray (dronhia. ISO, lo 


) ‘] , | ] ] ] 
ISS I This H i? rill me Wee lin 
’ 
se TI , - . + _ ee ‘ ‘ \] ‘ " het ’ , 
bebe) rere Lprors atc rwaras Ce SMinv tert Of suled court, on 
he 28th dav of Jone. 1882. the followine peneneline sees 
Tite hevanen Chan % (i oP ti tit’, “a rif Plow lie’ Proceed ie Were 
| ] , } ve ee Tt , | ~ 
had, as cLpoyn rot record on folio «16, Journal Il of said court, to 
’ 


Thomas Bryant. Com) nant, ) 


' + 
? ’ : i” ¢ _ ?’ ¥ ’ ‘ 
aL sil { fj Nebraska. cout + ‘ | |) SP iais, ¢ t \ (}i {) aha. and | ic] 


, f . . . , —_— ; . . 
, . ° : ; ‘% » | . ‘ . ‘ 4 e , 
SUGaIVISIONS OF The State. and siiould have allen upon each bot 


, + , 
, ' . ss * , ; ’ , ’ 5 ‘ : _* * " 
“CPMLPULCLSN ca) thy pererPecat . eeielee {}j ~ ine haixes Cot} each lot. and 
i 
} 7v? ’ ] | ? ’ | | ' ’ , 7. ’ P ' 
MotTL Calli ‘} i Liat ~ (i Peal { tit we EICil IS iCTC lie 


()] eel Ire Of mortgages, cucl 


whois hereby appointed a special master to make said calle. and that 


2th GEORGE W. FROST ET AL. VS. MARTIN SPITLEY. 


out of the proces ds of said sale, which the said master shall bring 
into this court for distribution, there shall be paid— t 
lirst. The costs of this suit. 
Secondly ‘To the complainant, Thomas Brvant, ont of the proceeds 4 
of the sale of said lot 5 the said sum of SSG1.59, and interest thereon 
Prony thi date of this decree: and out of the proceeds of the sale of a f 
sald lot -b the said sum of S1.S21.04, ana inter =t thereon from the 
date of this deerce. | ! 
Thirdly. Phe surplus, if any, to the party who shall be entitled to — 
the same under the order of this court. 
Phe re aa estate above-mentions d, and LO be sold iis above provided, 
is described as follows: Lots 3 and 4,in block 52,in the city of Omaha, 
in Douglas county, State of Nebraska. 


The said Frank is appomted such special master, on the written 
request of counsel for parties hereto 
(Signed) ELMER S. DUNDY, Judge. 
: 
ay UnNirep STATES OF AMERICA, | | 
District of Nebraska, ‘es | 
I. Elmer D. Frank, clerk of the circuit court of the United States 
for the cighth circuit and district of Nebraska, certify that the fore- 
voing folios, from on 


he to —, contain true and faithful transeripts of | 
all the pleadings died proc edings of record and Ol) file 11) my otlice 

as said clerk in the case of Martin Spitley, complainant, Us. Croorge 
W. Frost and others, defendants. 

Witness my hand an 


| nd the seal of said etrenit court. at Omaha, 
Ne braska. this LOth day ol S¢ pote miber, A. 1). ISS35. 


United States Cireuit C District of Nebraska. ] 


ELMER D. FRANK, Clerk. 


sed on cover: Nebraska C.C. U.S. No. 255. George W. 
lrost and Abby B. Frost, appellants, vs. Martin Spitley. Filed 4th 


pe eas 


jar 


SUPREME COURT 


Or THE 


UNITED STATES. 
OCTOBER TERM, 1886. 
NO. 235. 


GEORGE W. FROST Aanpb 


ABBY B. FROST, } Appeal irom. the United States 
Appellants. — Citenit Court for District Of 
Vs. | Nebraska. 
MARTIN SPITLEY. 


BRIEF FOR APPELLANTS. 


JOHN L. WEBSTER, 
Solicitor for Appellants. 


REES PRINTING CO., OMAHA. 


SUPREME COURL 


UNITED S82 A220) 


OCTOBER TERM, 1886. 


GEORGE W. FROST asp | 
ABBY B. FROST ) Appeal irom the United States 
Appellants Circuit Court for District Of 


VS. Vebraska, 
MARTIN SPITLES oS 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE 


George W. Frost went into the employ of the Union 
Pacitir Railroad Company and the Credit \Mobiler Ol 
America in the vear 1565. By an understanding between 
the parties. the Credit Mobilier of America purchased 


lots 3 and 4 in block 5? In the city of Omaha.and built 


~ 


a house thereon fora home and residence for Croorge W. 
Frost, but took the leval title thereto in the name of 
Thomas (. Durant, (who was an officer in said Corpora- 
tions) in trust for said l’rost, until the end of his employ- 
ment, When upon a final settlement between the parties, 


said property Was ta) be conveyed to said lrost. 


George \W le rost with lis family went Into possession ot 
said property and occupied the same as a home. ‘Thomas 
U. Durant failed LQ lake il conve Valice of sald lots to lrost, 
and on November [1, 1S70, frost made a written contraet 
with Johar l. Lvkedick, then an aliorhney it! Omaha, cis follows: 


“Th consideration of twenty-five lundred dollars as at- 
“torney s fee | agree with Hon. G. W. Frost that 1 will bring 
“suid and procure through the Courts or otherwise, to him a 
“oood title Lo the premises he, said lrost, how occuples as 
“his residence in the city of Omaha, and in case any settle- 
“ment or arrangement of the suit, then said Irost is to pay 
“in proportion only, “anid 11 Case sid Irost fails LO procure 
“said title at all, then the said attorney is to have a mere 
‘nominal fee tor lis services, towtt, S100) 

“Nov. 11, 1870 
Joun Ll. Repier, 
Gino. W. Frost.” 


(P12. folio 19. ana |. LOO folio Lov). 


 - 


Pursuant to above eontract John I. Redick began an 
action in the State Courts in favor oft ¢ recorge W. Frost and 
‘ gvalnst the | nion Pacitic Railroad Company, the (‘redit 
Mobilier of America and Thomas ©. Durant, to obtain for 
Krost the legal title to suid lots, (bor pleadings 1) that 


setion see pp. | Li. lov. los, 160, 162, 16;,. of reeord.) 


Said action was prosecuted toa decree March 27, 1S76, 


(p. 146-7 record), tinding that said Thomas C. Durant held 


’ 
¢ <n ee—e. oe — Soe 


the legal title to said lots in trust for George W. Frost (p. 


147. tolio 220). 


It was further found by the decree that Frost was still 
indebted on the property in the sum of $302.71 (p. 144, folio 
220) and provided as follows: (P. 147, folio 220). 

“It is therefore ordered and adjudged by the Court that 
“upon the Plaintiffs depositing with the (‘lerk of the Court 
“for the use of said Defendants within thirty days after the 
“close of this term the sum of 8302.71. together with inter- 
“eston the sum from the Sist of May, 1860, that the said 
“said Defendant, Thomas ( Durant, convey to said Plain- 
“till, or cause to be conveved to him, by ih pranen and suth- 
“erent deed, with the usual covenants of warranty, the prop- 


~ GFrty in controversy. tow1lt. lots 3 and 4. in block oy gg 


The 8302.71 provided for in the decree was not paid 
within the time named in the decree. Frost contended that 
Redick, by virtue of the written contract of lis employ- 
ment as attorney, should pay this $302.71, so as to procure 
for lrost il woo le al title to the premises, and Redick con- 
tended that he was entitled to have and receive the 82,500 


attorney fee without paying the $502.71. 


Whereupon, June 26th, 1877, Redick began an action at 
law in the United States Cireuit Court for the District of 
Nebraska. on said contract, to recover from Frost the $2,500 


attorney fee. 


The Petition in that action (p. «0, folio 109 Reeord) 
avers that Frost was then a resident of “Omaha.” and a “eit- 
izen Of the State of Nebraska,” and further states (p. 72, 


folio 112): “And said Frost is thereby now in the quiet, 


peaceable and undisputed possession and occupancy of said 


premises, which are © ereat value towlt: upwards of 
SIP 000, 

Afterwards, on July 30, 1S77, Redick tiled an attidavit 
for an attachment (p. 77, folio 120), charging, among other 


things, threat lrost WiiS st lope-res di nt «of Nebraska. 


\ writ of attachment was issued (yp. 43. folio bed and 

i 
levied upon the two lots, 3 and 4,in block 52, also upon the 
1 on the prem- 


household furnirturs ellie MmbtiV CAPrriace Gl 

ises (p. 7), fehho 122), and which were raised as appears 

by the return of the Miurshal, as follows (p. 80, folio 125 
ne rane NmMnmE IE AM OO Ss trn Dae ASI scabies Ss 2 OO 
PE PE THOT Eiichi ict aileron eeneniace sO00 
Fe CTE, VORTEE DATION GO ois i iis cn his isthe ss sive ve ncennike SOOO 
bed revonan parloy MG kxiade ce cewdeks ve benn ebbeeudtedeness yh OO 
“Lots > and 4.in Bloek 52. Citv of Omaha.) Lot 5. 2.000) 00 


t 4. 4.000) OO 


SO1o0 OO 


ee eeeeeeeepeeeenenee 


. | : 
rendered in said 


: : ; » j , ; . yop *) os 
enuse in favor of Red abd aeains rost for SZ.oSS.So 
. ] '.) 
(pp. Sb, folio yo 
] } , " } , ' ’ , *? ] 
yn sie ol The attachment 


" } white ' yin adicioud thie Marshal 


' . : . , ] ‘ ® 
ta) i i) ak ltl heed hel . ‘ae Dut con 
’ ' ] ‘ )] ‘| ’ ; he } | 

Litketed bho Com | tO Sell Lilt ard ve behead 
, , 
‘i : ° ' 
{ }y & e ~~: seee at ) ()) ’ itd} cLisst bled) Wits 
i i+) ' © 
Libidede }) ye f » | 
' ‘ . " 1} “s) } 
Lf) , 1 PIOCK «PL ceeds bO6 vie bbb ceedee aun = MP OK 
; . >} nl 
Lot 4 lock ov dt ape er eS ie . 490 00 


SO Oe 


“The said Defendant's o 
. 


“that of 


“interest as above.” 


OCCUPANes and 


All said attached property wa 


; 
bhi \ 


‘- i * & 


the following sums, on August 
(pP 91. foho mo “a hye Curriace 


“One green rep parlor set fu 


is 


interest In said property, ¢ 


‘appears by the records of Douglas county, Nebraska, being 


L <aid 


ssion, We appraise the 


~old ta John |. Rediek for 


~ 


24 IS7S. to wit 
cn hne bie -m sme Gun 
ture a) 000) 


“eevee 


“One green velvet set furniture ondenenbweonsaas 0 OO 
“One bed-room set furniture .............. ccscen aes 20 OW 
Also Lot r i) lev k 2 TWETTLTLTILiTTrrtrr TT et oy OO 
Re BG G B0b BNO GS ceccccccccsesssaeae | Aone KOO OO) 
I ives dc caennenenceceetecusde lee S480 00" 
This sale absorbed thi o lots and the furniture and 
carriage, and still left due Re k on his judgment for 
\ttorneyv s fee about $2,000 
| Oost nel Abby l} Frost Viiée brhei a daughter \}?. ot, 
folio SS heaved Deel Oocub c's premises a5 @ home 
Proptyd§ Tye Titiye ny Tine roilt lii- I iSO. iitie elaimed the 
Satie ads a PomMesteada, atl 1) f siti continued tO SO 
occupy the Same as a homes dand now do so occupy the 
sume, but were temporaril sent (p. 06, folio SS) for 
eighteen months from July, 1877, while Frost was acting as 
| nifedt States lia a7) Lor it 1? \lo tana. but such absence 
Wiis W ithout aii ntiention to aval dan ther resice nee Upon 
iy] homeste rights LTi - Papert y }) 2344 , and Redick, 
the purchaser. and the Marshal were notified at the time of 
thi sale that the said 16 ere claimed by Frost as a home- 
stead. and not subiect to attachment. [ VV Ol sale (P. 172, 


{) 


Iixceptions were filed to this sale (p. 98, folio 141), and an 
order was made confirming a sale made “ the 24th day of 
August, IST77." (p. 94, folio 142), whereas the ~ale made to 
Redick of the lots in controversy was made on the “ 24th 


day of August, STS.” 
Phe \iarshal reacuche il deed tt) Redick the purchaser 


\fter the commencement of the attachment suit by 
Redick, an action in ¢ lectiment Was comin need in the State 
Court by Thomas (. Durant against Frost, his wife, and 
Bemis (who Was the tenant guring lrost’s femiporary ab- 
sence In Montana as Indian Agent) and after Redick had 
obtained lis Marshal's deed, and on .June S, ISSO, he pala 
Into the State Court for use of Durant the amount due 
on the original decree, and which was accepted by Union 
Pacilic Railroad COmlpany ana (‘redit Mobilier of America 


in) sitisfaction (y] tha decree \}) Bie folio (07), and the 


mectment suit was dismissed, (PP. 138, folio 20s.) 


Afterward. on September 9, [S80, Redick conveyed 
these lots to Martin Spitley (p. 111), who, on September 30, 
ISSO. filed his bill in the Cireuit Court to quiet the title to 
these lots in himself. Spitlev’s only source of tithe was 


that of Redick—if any—derived from the Marshal's sale. 


ln this bill Creorge W. Frost, Thomas Durant, Credit 
Mobilier of America, and Thomas brvant were made De- 
fendants. 

Durant and Credit Mobilier of America were not brought 
into Court, and Bryant appeared holding tax deeds and tax 
liens on the premises, but with whom we have nothing to 


do on this appeal. 


George W. Frost tiled a demurrer to the bill of com- 
plaint \}?. J folio ]->). which demurrer Wis overruled, and 


to which ruling the Defendant Frost excepted. 


After answer (p. 11) filed by George W. Frost, (bv leave 
of Court) George W. Frost and Abby Bb. Frost, his wife, 
filed their cross-bill (pp. 27 to 51) setting forth that they 
had been husband and wite for thirty. years and (with a 
daughter) had resided in Omaha for fifteen vears last past 
p. 27, folio 42), and that during all of said time said Frost 
was the head of a family di } nding on him for SUpPport, and 
that during said last fifteen vears had lived upon, occupied 
and claimed these lots as a homestead, (p. 28, folio 44) and 
still continues to occupy and claim the same as a home- 
stead. 

That said lots 5 and 4 le adjoining each other, and are 
within the corporate limits of the citv of Omaha ( }). 25, 
folio 44) 

The cross-bill further alleges that the judgment in the 
ease of Redick vs. Frost was based on a written contract to 
which Abby B. Frost, the wife, was not a party, and whieh 
contract did not contain cht) \ stipulation waiving the home- 
stead right of Frost and wife to the lands in dispute (p. 28, 
folio 44). and that under the laws of Nebraska the home- 
stead of Greorge W. Frost and Abby B lrost. his wife, Was 
not liable to attachment and sale on sald contract or judg- 
ment (p. 28, folio 45), whereby said sale was void, and that: 
said Redick ana his grantee, Martin Spitley, acquired ho 


title to these lots 1y\ sald sale (p> "9 folio 46). 


That said Redick knew the homestead rights of said G., 


W. Frost and Abby Bb. Frost during all of said proceedings 


and ul the tine 7) <d purchase, “hdd = Was notitied at thie 
time of said purchase by him that said property. was claim- 

} : ] «dé — bd 
ex] il> sue homestend thliel Lol suby CL LO Sase (pp. vay hOLLO 1) }. 


while said Frost and 


Wile Were LTOMIpPOrarily abese from Omaha, and at said Crow 
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title to said lots, which is subsequent to, and paramount to 


any claim of said Redick or his grantee. (P. 31. folio 49.) 


The said Complainant, Martin Spitley, has no interest in 
said lands, and that his pretended claim to said lands is 
fraudulent and for the purpose of defrauding said G. W. 


krost ancl Abby B. Frost of their title to the same. 


That afterward, on October 1, ISS]. Frost and wite up- 
plied to the Court for leave to tile an amendment to their 
eross-bill, iis follows }) Ol. folio Si): 

“Now come Defendants, George W. Frost and Abby B 
lrost, and move the Court 

4 For leave to amend their cross-bill herein by set- 
ting out the fact that the pretended order of sale in Redick 
vs. Frost. under which the lots in controversy were sold, 
was not an order to sell the lots in controversy, but was 
null and void, in that it ordered a sale of the *iundgment 


_ and costs, so as to conform to the testimony in that regard: 


~? By amending sar ws-bill in regard to the order 


2 Lore 
contirming the sale 1) Redick vs rest “Oo 64s to set out the 


fact that the pretended order confirming the sale was an or- 


der contirming a sale made August 26, IS77, while the sale 
mad iis authorized by said ord r ol sale Wiis made August 


~4. ISS. so as to contorm to the testimony in that regard,” 


Said motion was supported by an affidavit by Jno. L. 
Webster explaining whi these Inuatters were omitted from 


original eross-bill, (Pp 2. folio Su.) 


This motion went to the Master, who was then acting 
under an order of reference of the entire case. to take testi- 


mony and report the facts and findings of law. 


ER's REPO 


hha) vestead righe ‘il hrost and if ite 
the Master found as follows (p.'56,folio 86): 
Frost and Abby DB. Frost are hus- 
the past 


el | 
band and wrt ghindd fave resided 1th “Ota ior 
‘fifteen vears, and a » tim ) hia lost their residence 
ohh OOmatia hoof absence thererrom 
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July r \ueus saa. tTheEV temporariti' resided at Crow 
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[low Of 


}). Wh) tOllO sS 
hd that the question of appramwement ol said prop 


5 Gg ae 


L] 


“erty Was presented to this Court on confirmation. and was 
“passed on by His Honor, Judge Dundy.” 


As to the Order of Sale and Order of Confirmation, the 
Mast +r found (p. 56, folio 8) 


“On request ol <olicitor for Creorge W. krost and Abby 
“TD. Frost | tind Sp clally as follows: First, That the orlgin- 
“al order of sale in Redick vs. Frost ts lost, and the complete 
“record thereof offered in proofs reads ‘the 
“Marshal to sell tha ithdement and costs. 
“Second ‘Thiet thie erde rool coptirmation ae suite Cise Dulles 
“the date of sale confirmed as August 24, 1S77, while the 
‘return of the Marshal and other reeords in case showed 


** : | } 4 = - — . ° i a 4 yy 
that tiie sale Was i tially raele \ugust 24, Isis 


Qn the motion of Frost and wife for leave to file the 


. £2 P ~~ . ,* oe 
amendment to cross-bill the master found (p. 09, folio 87) 


~<a apple ibid of Hon s i Webster for leave to amend 
“answer of George W. Frost | tind that such amendment 
“should not be allowed, as the facts therein set forth are 
“merely clerical errors and do not atlect the merits of the 
“controversy. 


" ; -_ i] ’ j ; | 
frost and wife tiled the following execeptions to the re- 


port of the Master (pp. 209, 210, 211, 212) 


* Exceptions taken yy fsecorve \W lr rost ana Abby Ls. 
“ rost, ¢ omplainants In cross-bill, to the report made here- 
“in bby Dwielht (;. Ilull. one of the Masters of this (‘ourt, to 
“whom this case was referred by an order of this Court, and 
“which report bears date Oct. 26. 1SS1.” 

First Lreeption For that the said Master a his report 


“finds specially on said cross-bill of George W. Frost and 


“Abby Bb. Frost that the original order of sale of Redick 
aa lrost is lost. ana the complete record thereof offered in 


14 


“Court of the United States in the above entitled case, and 
“wherein John I. Redick is Plaintiff and George W. I rost is 
“Defendant, do upon our oaths, appraise sald property at 
“its real value in money, after dedueting all prior liens 
“thereou, tow 


ee ee ce i S50 OO 
mae GB, 150 BIRO TS eck oti sccados owias Cheat bA aie fou) 00) 
gt Bae a Se Nea Eg ee Le mae le S500 00 


“(The satd Defendants OLN Interest In said property, as 
“appears ts the records of Douglas county, Nebraska, 
“being that of occupaney and possession, we appraise the 
‘said interest as above 

Cuiven under our hanes this JOth day of July, ISaS 
* We REAR AM : DAILN. 


. ; ’ . ; Py ; . . ‘. . ; } 
He Marshal cat fhie / nailed Slats .* bt) , thie District ‘ii Nehrashka 


By kenris L. birrnower, Deputy, 


om 
JounN CAMPBELL. 
‘Joun DB. Furnas 
Third herce pt yn Vihat the master failed to tind what 


‘hens or incumbranees were deducted 1) the appraisers 11) 
“ascertaining the interest of George W. Frost. in said lots, 
as a fact that said ap- 


“whereas he should have found 
* praisers deducted outstanding LiaX titles Ol) sid lots 1) 


‘ascertaining tha lhnfterest of (reorge \W lrost therem 4 


Fourth Exception ‘That said master should have 


~ 


‘found the additional taets on the question of homestead 


“that said lots 3 and 4. 1n bloek 52. are contiguous and 


~ ere within the COrporal limits of the city | O)maha., nD 


. 


‘the state of Nebraska, and are less than one-half acre in 
“extent, and have a dwelling house and out-buildings 


“thereon, and were oceupied and used in good faith by 


le) 


* George \\ lh rost.-and Lobo I}. Frost. husbsare and wite, 


“as a homestead 


; still (pi*s upled til 


Fift), Ie in pti 


for brian than feli Vears last pMUST, and “are 


nd used. 


Hii * That the master found that as to 


? 


“George W. Frost, his claim of homestead In said premises 


“was fully adjud 


“this Court 


in W her is The } 
“stead rights of ¢ 


: .s ] ] 
not ad@mdicated 


Sirthi hk i eptlior 


lenated the case of Redick vs. Frost in 


es 


, 


naster should have found that Line home- 
recoree W. Frost ind Abby I} le rost were 


+ ; ‘ , 
hi the Cuse of lhedick Vs I: rost 


1. “That the master should have further 


fornia thiat thie haect thisat freore W. I rost claimed said lots 


“as a homestead. 


a ' 


pears of record 


. al 4 } : ; 7 
thd that they were not subject to sale ap- 


; ’ } a 
lhb thie cause © Redick Vs i rost 
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Seventh Exception. “That the Master found that the 
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“ pavinent Of the ; 
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‘ot Douwlas (oun 


3 hiade ty\ Red 4 


‘marshal’s sale su 
*W. Frost im Siilal 
* Whereas, hes 
or huh the 
‘reason of lis oO 
thereof, and tha 
of the State (C' 
Credit Mobilier | 
“ment, and did m 


“said lots.” 


mount found due by the Distriet Court 


tv from Frost to the Credit Mobilier was 


; , , , 
ne fPavihe b redsol) of tits Pliirciase at 
: 
‘ 7 ( 4] . 7 é 
COE UC ET ait "hits of the sure (seorve 
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hould have lootitied that John Redick did 
nterest of Greorve W. Frost mn said lots by 
irchase at said pretended marshal’s sale 
t the PMEVEDIETAT Eby him: to the clerk 
urt of thre amount found chun to the 


| 


> 
Vsald State Court was a Vorurntary paye- 


5 ] ’ i 
tt vest in him, said Rediek. any title te 


+. , ’ . . reer , ‘ : , 
Kighth Exception. That the Master finds, as a conelusion 


of law, “that the sale of said lots and contirmation thie reof 


+ on the ens ct Re 
“IS79, when the 


dick vs. Frost, being prior to,June Ist 
new homestead law took ellect. the said 


Lf) 


“Abby B. Frost did not acquire any interest or estate in 
“said lots, of homestead or otherwise. 

“Whereas, he should have found that at the time of 
“said sale of said lots, (reorge W. Frost and Abby L. l’rost 
“did have a homestead right in said lots, which was not de- 
“stroved or affected by said sale of said lots on the judg- 


*“mentin the case of Redick vs lrost. 


Ninth Kvception “That the said \Iaster found that the 
eross-bill of George W. Frost and Abby DB. Frost against 
Martin Spitlev should be dismissed at the cost of said Frost. 

“Whereas, he should have found that no title passed to 
“Johu lL. Redick, the grantor of Martin Spitley, to the lots 
“in controversy bv reason of. the pretended sale thereof mn 
“the case of Redick vs I rost, and that said (reorge \W. lrost 
“and Abby I} le rost are entitled tO i decree il> praved in 


“ther said cross-bilh” 


These exceptions 10) the \lasters reporl having been 
submitted to the Court, the Circuit Judge tiled an opinion 
(pp. 251 to 236) sustaining the homestead right of Frost 
ana Wile in) the Dreniise 3, and encere d il deeree \}?. ry), folio 
‘ordered, adjudged and deereed that 


fin block 


345). in whieh it was 
the property 11) controversy, towlt: lots 3 and 


ae were the homest ad 7) Creorge Ww. l’rost and 


Abby B le rost iil the time ot the levy ot the attuchment 


and at the time of the sale made under the order of sale 


issued in) the Case Oo] John [ Redick Vs. Creorge \W rost.” 


and that Martin Spitlev acquired no title to said lots by 
reason of said sale, and dismissed his bill and quieted the 
title in Frost, for the reason that the homestead law in force 
‘ul the time ot the sale, ana which Wiis the homestead law 


which the Court considered tm his. first opinion and in the 
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7 
entering of the first decree did not apply to this case, but 
that the homestead law in force at the time of the making 
of the contract between Redick and Frost should govern the 
case, and that under such prior homestead law Abby B. 
Frost, the wife, had no interest in the homestead, and that 
the rights of (reo. W. Frost in the homestead were cut off 


by the order ot confirmation. 


ERRORS COMMITPPED BY THE COURT BELOW, 


a 
The Court erred in not sustaining the demurrer of the 


Defendant Frost to the bill of Martin Spitley. 


II 
That the Court erred in holding that the homestead law 
in force at the time of thy levy of the writ of attachment 


and of the sale did not apply to this case. 


[1] 


That the Court erred in holding that the homestead law 
In force at the time of the making of the contract between 


Redick-and Frost should govern the case. 
ay 


That the Court erred in holding that Abby B. Frost had 
no homestead interest in the property in controversy as 


agalnst the judgment of Redick against lrost. 


That the Court « rread | hel ine that the order of contre 


| ; 
toll 1 homestead right of Frost-and wite in the 
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SREP. 


FIRST POINT 


THE DEMURRER OF THE DEFENDANT, GEORGE 
W. FROST, TO THE BILL OF COMPLAINT OF 
MARTIN SPITLEY, SHOULD HAVE BEEN SUS- 
TAINED 


Whatever title Martin Spith \ lisael Wiis derived by the 


deed of COnVeE Vance from John Redick. 


The title of Redick was that derived by the sule of this 
property by the MIarshal to him Redick Wis the execu- 
tion purchaser, and the Defendant Frost was a judgment 


' . 
debtor Ih) POSSeSsTOn of the property 
’ ’ 


Thomas (. Durant and the Credit Mobiher of Amenea 


‘Were not served. and were not necessarv parties 


The action as between Spities and Defendant Thomas 
Bryant related only to BDrvant’s tax deeds anil tux liens, and 
had no connection whatever with the controvers\ as between 
Spitley anid l’rost The action between Spitley and lrost 
Wiis stmiply one relating to the pOSsSeSsS1On of the property. 
The true remedy of Spitlev as against Frost should have 
heen by an action in ejectment, and as between these par- 


ties the remedy “at law was adequate 


Fussell vs. Gregg. 115 U.S. 550. 


fate treme es 


HY 


COND POINT, 


THE PROPERTY WAS TILE TLOMESTEAD OF FROST 
AND WIFE, AND WAS NOT SUBJECT TO AT- 
TACHMENT OR SALE ON TH CLAIM OR 
JUDGMENT OF REDICK 


jee Sere ond. third and 


Ln) Libis Connectlol we will constder | 
. : , ; = 
fourth errors COMPEP HLL TTA iroras thev ench relate (tO this ques- 


tion of homestead, 


The homestead Law oft Nebraska ln torcee al the date of 


] ‘ . , j 1. ] ’ ‘ ; 
the eontract belLweel Redick aria I: Post, lh SO lar as the 
- 17 
Sate apples bo this case, Was as follows 
(ieoneral Statutes of Nebraska of ISi5, pp. H1O-O1,. 
mec. 320 “A\ homestead CONSISLING of any Cuantity ot 
ee j ; j © as ’ . 
hahbidh, WOOL CNCeCAULe Ol hundred ana <Ixtv acres, and the 
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“dwelling house thereon ana ws appurtenances, to be 
' ; ; ; . , . ’ , : . 
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} , ' ’ 
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i + heeall il ‘" Ld 
Viliave, and according to the recoraed plat of Suc Thcor- 


“porated townh, citv or Village, or ln teu of the above, a 
, 
ior or pares Ol Col lots hdd, kot eXceeding twenty 
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‘or other process issuing out of anv Court in this State so 
‘ . 


- 
—~- 
~ 
“ 
~ 
— 
— 
- 


‘long as the same shall be owned and occu 
‘debtor cis such homestead. 
\t the time ot the isSlllhe ot thie order of srle ana al 


the time of the sule of the premises Lo Redick anew 


i a a Me 
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homestead law Was it foree, belt ; the act of February Lo). 


IS 4 
e . ' _— > ‘> . ! 

Laws of Nebraska. IS77. (op. 354 to SS inel So much 
of that law us applled to this cuse is as follows 


Seay | “That where there is no special declaration of 
the stutute to the eontraryv. the homestead of everv family. 


Whether cv neo ny tank htstiuilicdd or Wile. Is CGNs rhipot Pro 
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ers tiarried. coneur in and sien the same jomt in- 


by written contract, executed Ov the persons having the 
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homestead shall th ho even exceed In Value the sum of 


son) two Thotpsaule (ido, iTS 


Sec |o L-non the death of either husband or wife. the 


; 


‘survivor may continue to possess and occupy the whole 


“homestead until it-is otherwise disposed of by law.” 


Sec. 20. ° The setting off of the distribution share of the 
‘husband coy wile lt) the real estate ol the deceased, shall 


“he such il Lisproscel ii] the homestead is 1s contemplated 


‘in the preee mine section but ihe survivor mav elect. to 


life aim lieu of sueh share in the 


retain the trompesteuad for ile 


‘renal estate of the deceased: butif there be no such survivor, 


‘the lomestend descends to the issue of either husband or wife 


“aceceording ice the riiies if dese rift. Wess otherwise directed 
‘by \\ itt. anid Is Top tee held Th ~ |] ‘ty Issile exempt from any 
“antecedent debts of thetr parents or therr own.” 


. , ‘ 
oe 2] Tt thier is bho stleh SUPVIVOrF OF Isstle, the 


} 


‘homestend Is ltsabole ta) bye sartal lor the puivinbenil oft any 


‘debts to which it miiehit at that time be subjected if it had 


“hevel bens 1} held as al homestead. 

.sSec. 21. “Subject to the rights of the surviving hus- 
* bana or wife iis declared by law. the homestead hay be 
“devised like other real estate of the testator.” 


* Approved, February 19, A.D. 180% 


Garorcke W. Frost testified (p. TIS. tole 177) that he 
head been ove UpVinng these lots as a home =1nhee the both of 
October, 1S66, and was the head of a family consisting of 
himself, wife and daughter now living upon this property: 
that he left for Montana (p. 119 folio 17S) about the first of 
July, IS77. to aet as lL nited Stutes Indian aere nt, Lyuat ul that 


time had no intention of changing lis residence, and re- 
fused to go until he had consulted counsel upon what effect 
it would have upon his homestead rights (p. 119, folio 179) 
and returned to Omaha about the middle of December, 


IS79 (p. 120, folio 179) 


While in Montana he refused to vote or do anything 


toward thiakine a residence there: that when he left Omaha 
bis ollicial duty it Was with the intention of returning 


to COrahia ut the etd of thy yer irked TT bre eoutid mot return 


haat when he lett Oniatiao itils oth Inti bettistitiess tie left 


all lus household furniture tn this louse and the family left 


+ | , oa — aT —— t+ : 
their wearing apparel there ind he left his nephew. Geo. 
; Ff ; 

, , _ ‘ is +) re 
Denis cure of the prop Vitro rehit ¢} 12] pCvi leo 
* ‘ ; j ’ | 
Is] ain rhe died Gbis Tati have been occupvilhng this 

pray ’ ' e\ ei - | i"? il ~ } | i ? | is? NMiontan: 
, ’ , ; + 
— = ‘ ’ ‘ ' *s » i ; i sf 
LBBY.... SHAW her chuule titel estitied (pp). lec, Too 19th) 


Libait Whie ld) rest calied Teaver Veqgvit to Nlontan: hae house- 


j a =. ‘ " ' " ‘ rt? ’ ' 
Peoded TUPI abd Weal chprpraa re Were lel li thie’ TLOUSse, 
| . i . ’ , ‘ @ . | ; j . 
Pre*eei tise iit? {iif ae Hl ‘ iWial ; Bebed, EEPEECP 
. = ’ ‘} o> ¢ ‘ . | | 
| my iti j i«t Wiis f}t) ' ' i? ‘ «l (jd) ia) loots 
, ¢ \ I 
; ea if i ; t Lia j i 
, . 
‘4 . : | ; ; ; ’ 
\ | Ib. bP trosr, the wrt . treF, TOPL TOD ceded bie 
ei + ¢ 
Prati pibed Tere i bit Sil i Ole s ces Lite fall 
; 1 wi ; ‘ : ‘7% ’ ; ; | '1 t? 
’ i A, bits i ' ' ' “iil . i ! srs 4}? ' ' “iithie 


7 
" >) 
\8e te ’ \\ I I ‘e, '¢ I : i a bide ’ =| ites f) P)iiti 
ore 
, P : ‘ ‘ ‘i 
Pht ’ pert ‘ ~ | ‘i { ¢*T} I (>| Mil ‘| Tdi A if PhOlie.- 
LD haese ¢ ‘+ bol ¢ rotipry ty : . 70 foal 
™ | f ae pil iif ; if ; XK Th ¢*t) ; ‘ ii ; ; if penile 
~ - ’ : 
y AS pryed Threat sire Devel vedi COnVeVAlCYe OF release 
. . } ‘ " yf '» * ial : , ’ ‘ 
Wil Level (>| bel holies tea > Sen ; Pererpwerres thie tliat 
'% r? ti 
fhe Turniture Was tet hie cl we by-house on the lots, and 
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threat they pout the louse in charge of Mr Bemis to take eare 


ot the Sate \}) lvl. folio Dry) 


It : spears from the testimony of Mr. Webster (p. 172, 
folio 233) that Mr. Frost, just before his ‘varture for Mon- 
tana, consulted him relative to lis homestead right to this 
pr perty, as LO wihrethy ; 6 6G thy “lhe would be lost by 
reason of his official absenee as United States Indian Agent, 
and, further, that Mr. frost refused to rent the property (p. 
173, folio 259), as he intended to maintain the same as his 
home. and did not desire to have the property Injured bv 


tenants 


Jecia P. Bets testified (p. 174. folio 216) that she and 
her husband took the house to take care of it for the Frost 
while they were absent: that the furniture was left in the 
house or stored away just as the family had used it, inelud- 
ing the kitchen furniture; that the wearing apparel was left 
In the closets, and when they returned they came mto the 
house and used it just iis they had used and occupied it be- 
fore, and that they had no intention of abandoning their 


home or staving away any great length of time. 
All of this testimony stands uncontradicted in the record. 


It dp pears from the report of the Master (}). 4}, folio 88) 
heretofore quoted in the statement of this case, that Frost 
and his family had oceupied these lots as a homestead for 
about fifteen years, and were never absent therefrom except 
While frost was acting as United States Indian agent, at 
Crow agency in Montana for a period of about eighteen 
months; that by said absence they did not lose their resi- 


dence in Omaha or homestead rights to this property. 


~ 
' 


In reference to this Len porary absence Hn) Montana the 


Circuit Judge said in his opinion (p. 255, folto 538); 


be \ temporary removal Prarie the premises occupied as a 
“homestead, with the intention of returning Is not an aban- 
“donment thereof and does not render the premises hable 
“to. sale upon execution. I is well settled that a person 
“emploved in the public service of the l[nited States does 
“not vose his residence by leaving his place of aoode and 
ice where his official duties 


‘ 
; 


“residing temporarily at the pl 
“require him to be 

Again the Cireutt Judge said) (p. 254. folio 358): “Tn 
“the pres mT case there is abundant evidence that Frost and 
“wife had no intention of abandoning their home in Omaha; 
“they left their house there in charge of a friend, from whom 
“they collected no rent: the most of their furniture they 
“left in it, ania they expressed their PUPP se to return to it. 
“It is therefore entirely clear that there was no abandon 
“ment of the homestead.” 

Thompson on Homestead, See. 287, 266 

Potts vs. Davenport, 79 TIL, 16 
llughes vs. Hughes, 74 IIL. 512 
MeMullen vs. Warner, 3S Tex., 410. 


ln this view of the facts and of the law the first deeree 
was entered quieting the title in Frost and wife on the 
theory that the homestead law of February 19, 1877, gov- 


’ 
erhned the Case. 


(ry the rehearing this decree wis set aside ani anew de- 
cree entered quieting title in Martin Spitley upon the theory 
that the homestead law in force when the contract was en- 


tered into between Redick and Frost controlled the case 


The Circuit Judge held that under the homestead law 


in foree when the contraet was made. Abby 3. Frost had no. 


| ' 


*/t) 


Interest im the homestead, but that the homestead right 
could be claimed by Frost alone, and that his or rhyt to the 


oe 


‘ H ] i 
homestead was ecut olf Dy an order conhrming thisat s11e 


ied ; 


The homestead law of IS77 being in conflict with the 


°1 ‘ . oe } be 
portant homesten i aw HeceSSHrIliv repenied it. 

Phe law of IS77 was the only homestead law in toree at 

bie time when the atta ‘himent Wiis tevied LL pvr this prop 


] 


; | , “t " ] . ‘ Se oe 
ertv ana at the tithe wtrebh thre bit’ LOWOK prraher 


da bhot KRTPOW Upon Writ principle Ceuta toe urged with 


— 


anv vreat force threat thie homestead bea \ Int Torce al the time 
when am eontract is brnencke sf) il] forever remain in foree as to 
that contract, and, as to ans rudgnmient that mav vyrow out of 
tleatcontract when the Legislature has seen fit to repeal 


the law 


Weare perfect Willing Lo Coheods threat if the home- 
stead law tn force in TS77 so enlarged the homestead rights 
of Frost as to impair the contract made with Redick No- 
vember Pith. IS70, then the Court would be justitied in sav- 
me that the new homestead law of IST77 Was unconstitu- 
thon! us to thits puartictilar contract Such. however, is not 


thay q°same* Fi 


Lorder the old lomestend law the head of a family could 


homestead two lots within an ineorporated town, 


— 
_ 
- 
~ 
a 
/ 
om 


revardless of ripe dl Vititlatlonl 


The record. shows that these lots were appraised it 


SO.Q00 on the writ of attachment (yo. LOG 


Linder the old homestead law, thie retore, alt the time 


When the ontrack wW ith Redick Wiis entered Into, I rost Wiis 


entitled to claim two lots, even though worth 86,000, as a 


homestead. 


Linder the homestead law of IS77, a limitation was put 
upon the value of the homestead exemption, by which the 
homestead shall in no event exceed in value the sum of 


Ss? OO) 


lt W it] bie seed) themetore that the extent oft the home- 
stend right Wis diminished by the act of | Sia and neat I)- 


creased 


There is no provision in the aet of IST7 by which (160 
MW. Frost aequired any enlarged interest in the property 


held as a homestead in any manner or form, 


lt is true that agnuder the aet of IS77. the wife acquired 
an interest in the homestead by which the same could not 
be divested except upon a contract to which she in person 


Wiis a party. (See Sec. 5.) 


This section put a limitation upon the class of contracts, 
which might sweep awav her homestead rights, but it did 


not enlarge or increase the homestead right of George W. 


bers mst. 


Again, the contract with Redick did not contain any 
terms or conditions as to the homestead. There is in it no 
waiver of any homestead mght. As against this contract 
Giecorge W. Frost was not forbidden to claim the lots as a 
homestead and therefore exempt from the obligations of 


this contract. 


The language of both homestead laws plainly and. 


clearly shows that the legislature in enacting them did not 


‘ 


have it} mind that the iiiW 


n torce when a contract was 
, 1} : ' } oo 

made should govern as to such contract, but the law In 

force AL tne time ol the attachment. levry or site should 


OVE TH 


The old law provided that the homestead “ shall not be 
SUD CT, 10 Atha jitiieuil Le is or Nal pon preeution vi other 


. ”. 
; Process 


The homestead law in force when the sale was made. 
provided im Section | “The homestead Oo] every family 


whether owned. | 


vy the husband or wife ts exempl from 


7 


judicial sale 


' } } ! ] 

lt will be seen that thre language of both these laws i‘ e- 
* bar "4 t . eeu . ' 
ites ODIV TO fhe gittachiment or the sate, 

lf it had been the intention of the lewtsiature to sav that 
the law of IS77, should not EL POPOL to prior contracts it could 


. ' ; ’ 
mave been CAasliV so declared 


Phe legislature ys denth rite rede dq. under the old hhevnnne . 
stenc haw. thasat the tromestead should bial lye subrect lo at- 
tachment or sale thereatter mpac revarad |e ss Of when the 
COMLrACE TAN bia Deon Hide, which Pebeh\ have been the 


Diaisis of the ttle Hit thoon Whiel the writ tssued 


What reason is there, therefore, tor declaring that the 
law of IS77 did not apply to the case in hand, unless the 
: } ' ; 4 . —_— 

(court cab say that there Was something th the law of ISG ¢ 


which Impaired thie obligation (>| the Contract made beiweell 


ee 5 Sep 
Redick and krost 


THIRD POINT 
155) 8. FROST NOT HAVING. BEEN A PARae 
TO THE SUIT OF REDICK -vs. FROST, THE SALE 
OF THE HOMESTEAD WAS A NULLITY AND 


HER RIGHTS COULD NOT THEREFORE BE AF- 
PECTED BY AN ORDER OF CONFIRMATION 


’ i} “— i , : 
Revalk Vs NL raemer. S {a i>. Was a stlit to eniom a 


} ] ; 
“Hie Uber a thortgvuge pore stirs 
is tj ’ '” ot ;% ’ thy } ‘ ’ ‘ | : ‘ } 
i j pat pe py er l¢cas tl Te “tai tif Pitas teil iLieolie Wiis Priiiede ii 


party det hietaadit atid the Cou . Lid 


“The second port made by the counsel of the Defend- 


‘ant ous. that the action brought in the Twelfth Distriet 


. : ? ; ; 
*{ our Teor tive rorectostrre of Thee respeopdennt s mortgage and 


, ' : , ’ : 
the decree made thereon, wa an periect bar to thre present 
~ ECLLON Pha Wii Was Tho puri to The gwetlore I thie | dis- 
trict © ourt and could not lh al Vav be atlected there by, 
. <a | ‘i ; f } j . - } - ; 
nor cCotled iw? righis of the fit al is (>) Tile hotestend be 
° i} i j q = ‘ ) ‘ '} | , 

ai | e*¢ Perel rb tiit? | roceeadilT?Us iii (‘rise fad’ ye Phaa hpile- 

j , j . ‘ ; 4 f 7 a j j 
Tee) f (Tpapre _ ‘Ti bide peal Si¢g'id¢'} i” . fad. sO} iti fj bhia Pitaliiv¢v-}- 

j | j / 
emed IS no Miere Conecibded fia (Mecision than bu fi separate 
y 
<i reecwl, pip fal / lium: ‘i piOorheaea Leoai PPraoceéadingds fey he 
| Pal ,¢ Pavel ‘ if ; fij 


In Tleartwell vs. MeDonald. 6% TL. 295. which was an 
action of erectment, Plamtiff claimed tithe under an execu- 


" ; ’ ; + 
Lido} slit? @)] Tye pt priate mPeriel cy] Tide 1), lehiqdalits. ane Tiie f ourt 


| ’ | ' 
hat a judyment was ot a tien on the hotmestead 
pretiilses Pha property Wiis Tiel “Ubyect tow tien. 


ieVY or foreed snle While ocetipled us a tomestead. and such 


sale of it was held Inoperative and void. and the purchaser 


, 
“acatuired to tithe thereuhndel 


t) 
+? 


THE HOMESTEAD RIGHTS OF NEITHER GEORGE W, Frost 
vor Appy B. Frost were CUT OFF BY THE ORDER OF CON- 
FIRMATION PO THE REASON THAT THE QUESTION OF HOME- 
STEAD COULD NOT Ek DISPOSED OF BY SUCH A PROCEEDING, 

> 

It was held. in Cook vs. Klink, et al. 8 Cal, “ That the 
homestead right could not be tried on «a motion to set aside 
a sale uider a mortyvage, but the remedy of the husband 
ahid Wile Was DV a cross-bibl in the foreclosure sult or by 


bringing hh aebIOn Th erectinent for the property.” 


ln larson vs. Revnolds. 13) Lowa, 579, it was held “that 
While the wile was not a hecessary party to the pre ceedings 
relating to homestead, she will not, when made a party, be es- 
stopped by a decree foreclosing a mortgage thereon executed 
by the husband alone: neither could =he be ousted from the 


POSSESSION 1y\ il sale made under such il decree.” 
_* 


ln Kraemer et al. vs. Revalk et al. S Cal. 75. 1t was held 
“that. unless both husband and wife were before the Court. 
Heo notice should have been tuken iis to -the question ot 


homestead.” 


ln Mark et al. vs. Marsh. % Cal. 97. it was said: 


“When the husband appears and defends alone, any de- 
eision the Court could make in regard to the homestead 
could not atfect the rights of the wife, she not being a party 
to the suit. And such is the nature of the rule relating to. 
the homestead that the rights of the husband cannot be af- 
fected without atlectine those of the wife also. If no bind- 
Ing decision can be made when one of them only is a party, 
then it is idle for the Court to make any decision at all 


in such a case.” 


FROST AND WIFE HAD NO OPPORTUNITY To 
PROVE THEIR HOMESTEAD INTEREST IN 
‘THIS PROPERTY AT THE TIME WHEN. THE 
ORDER OF CONFIRMATION WAS MADE. 


" 


It is true that Frost, on thy LOthy chan it September, 1 S75. 


| ; , 
fried exceptions ic. the siiit? 


The sale wis rensnede Lueust Pa. 18,8. (}) ‘| anya cot} Sep 
tf rider 14). Yi] Sah order Was rppaee Pequrrinig | lefendant 
I rest fa) ~hhow (citilse by neNE MOTHS W hh the sale should 


H : 
hot be confirmed (pr cho, folio bad) 
4 


(Ory the “ame aav eXceptliohs Were filed, StHiineg aimMone 
other things }) "4 tolro 14] 


’ 


hat sard tutes constituted’ thre bothestend of Detend- 


int and not linble to sale 


An ordey Wiis nadie referring the question of hpoure <tead 


to Watson Bo Smith, clerk, to take proots relating thereto 


Within five davs atta the proois so Taken appear in the 
record (pop. O7-S.) and from which it appears that frost and 
‘ami | had w Indi , 
Teh iN fee were “Ald Tae Dee { few bieligadi \ renesy trom 
7) fir , 4% } ‘ an — sitll 
Piety ie) (* Tidbie ri if , ji | a 
lt ‘thoteerits l? i hevilay i ty} a iT iT reequired *] letter 
’ , + } 7 Paar ; 7 +} | r Tw a7 , si 9 , e* | 
SeVeaeriree td] (T:i\-> ry\ ite jst] j ri] ; | Presali i¢) creo row 
. , 
Omaha to the Crow Agen and seventeen davs to return, 


making thirtv-four davs for the round trip 


’ , . , 


Tiere wis. therefore, neithel ri} tiie her opportunity to lid)- 
tris lrost of this hearing orto take the testimony of him- 
self and family on this homestead question In support of 


this exceptior lo the weal Like Wise Wis lrost ania family 


s 


*de) 
oP da 


in Montana from the commencement of this suit to the end 


of it. 


lle had no favorable Opportunity to make defense on 
any question arising therein. These facts fully appéar in 


his Petition for a new trial (pp. Sa@, SSP-So). 


What kind of a hearing was this. therefore, on the home- 


stead question ? Itrhight properly ve called a Legal Abortion. 


I< it upon this kind of a hearing that this Court will say 


—— 


the sacred right of a family homestead shall be bartered 


uWa 4 
Put this Is hal all Look ial the supposed order which 
Complainant Spitley savs cuts off, or adjudicated this home- 


stead question (p. 94, folio 142). 


CONFIRMATION OF SALE 


Joun Lo Reptek | 
Vs. 
(igorGce W. Frost. } 
“This cause coming on to be heard, upon motion of. 
*Piaintitf, to confirm the sale made herein by the United 
“States Marshal on the 24th day of August, IS77, of lots 3 
“and 4. in block 52.in the Citv of Omaha, to John LL. R@diek, 
“the Court, after hearing the arguments of counsel, and 
“being fully advised in the premises, do find the proceed- 
" Ings In wid about said sale Hn) all respects regular and wac- 
“cording la law, and the said sale 1S, therefore, by the Court. 
“in all respects ratified and confirmed, and Wm. Daily, 
“LT nited States Marshal, Is hereby ordered and directed to 
“execute and deliver to Jolin I, Redick, the purchaser, re | 
“deed of said premises in the usual form, and that the 
“Plaintiff have execution for balance due on judgment.” 


“To which order of the Court Defendant excepts.” 


33 
There is not a word in this order about “ Homestead.” 


We have heretofore shown that this homestead question 
could not be adjudicated in this fashion. It ig not a vio- 
lent presumption to say that the judge confirming tne sale 
held to the same opinion, and did not mean or intend to 


dispose of the homestead question by this order. 


The Supreme Court of Nebraska held that an order of 
confirmation only relates to the regularity of the proceed- 
Ings, but does not cut off equitable vrounds for relief. 


Taylor Vs, (ourtney, 1 Neb. 101. 


We shall hereafter show that this order of confirmation 
relied on, is ineffective, as it confirms a sale made August 
24, IS77, whereas the sale we are considering was made 


August 24, 1S78 


GW. FROST AND ABBY B. FROST MAY PROTECT 
THEIR HOMESTEAD RIGHT BY A CROsS-BILL. 


Linton vs. (Quimby, 57 [ll 271, was quite like the case 
at bar. The husband and wife tiled their cross-bill setting 
np their homestead rights as against the judicial sale and 


the bill was sustained. 


In Abell vs. Lothrop, 17 Vt. 375, it was held - 

That the wife of a married man has a right of occu- 
pancy in &@ homestead, and was properly joined with him 
in a bill to arrest ;broceedings which threatened such occu- 


pancy, 


In Comstock vs. Comstock, 27 Mich. 07. it was held: 


That the wife may bring suit by Bill in Equity to pro- 


tect her homestead. In this case the land was coyered by 
a mortgage executed by the husband alone. The wife 
brought an independent suit by bill to have set apart and 


preserved the homestead. 
Action was held to have been properly brought. 


ln lege vs. Garvey, 47 Cal. 571, which was an action 
of erectment by i wife to recover the homestead, the Court 
held: 

That the conveyance of the homestead must be signed 
by both husband and wife. In that case the husband be- 
came insane, and a guardian was appointed and sold the 
land by an order of the Probate Court, and it was held 
the wife could recover the homestead from the purchaser 


at the guardian's sale. 


POURTIT PONT. 


THE INTEREST OF FROST IN THE LANDS IN 
CONTROVERSY AT THE TIME. OF THE LEVY 
OF THE ATTACHMENT AND AT THE TIME OF 
THE SALE WaS AN EQUITABLE INTEREST 
ONLY, AND WAS NOT SUBJECT TO EXECU- 
TION SALE UNDER THE LAWS OF NEBRASKA, 
WHEREBY SAID SALE WAS VOID AND THE 
PURCHASER ACQUIRED NO TITLE THERE- 
UNDER. 

At the time of the levy of the writ of attachment. and 


at the time of the sale. the title of l‘rost in the property 


ss “5 ghar Rn ae eae 


Was measured and determined by the decree in the case 


of Frost vs. Durant et al. (P. 146-7.) 


The S302.11 provided for in that decree (p. 147) had not 
been paid into Court, and Mr. Frost had not obtained a 


deed for the property. 


Under the laws of Nebraska such an equitable Interest 


in land is not subject to attachment or execution sale. 


Compiled Statutes of Nebraska, LSS5, p. 654, See Ol]: 


~The order of attachment shall be directed canned deliv- 
“ered to the shertff. lt shall require lim to attach the 
“lands, tenements. goods, chattels, stocks. or interests in 
“stocks, rights, credits, moneys and eflects of the Defendant 
“in his county not exempt by law from being applied 
“to the payment of the Plaintiffs claim, or so much thereof 
“as will satisfy the Plaintiffs claim, to be stated in the 
“order as in the affidavit and the probable costs of the 


° 


‘action. not exceeding htt, dollars.” 


Compiled Statutes, ISSO, p. GSS Sec, 476: 


‘Lands, tenements, woods and chattels, not exept by 
“law, shall be subject to the payment of debts, and shall 
‘he hable to be taken on execution and sold as hereinafter 


~ 


: provid ” Bae 


Compiled Statutes, LSS5, p. G50, Sec, 485: 


“The officer to whom a writ of execution is delivered 
shall proceed Immediately to levy the same upon the goods 
and chattels of the debtor: but, if no goods and chattels 
can be found, the ofticer shall endorse on the writ of execu- 
tion ‘no goods, and forthwith levy ft he writ of execution 
upon the lands and tenements of the debtor which may be 
liable to satisfy the judgment.” 


“yy? 
yh) 


There is no statutory provision in Nebraska by which 
an equitable interest in lands can be either attached or Lev- 


ied upon, or sold at execution sale. 


The Supreme Court of Nebraska, in Frasher vs. Ingham, 
ith Nebraska, 451, said: “But only real estate to which the 


“debtor jas the legal title can be sold on execution.” 


Allen vs. Sanders, 2 Bibb., $4, was a case quite in point. 
Wood, the original owner of an equitable title, had given a 
bond to Allen, the Plaintiff, for the conveyance of the prop- 


erty. 


This equitable interest of Wood, however, had been lev- 
ied upon and sold at an execution sale, and Sanders had be- 
come the purchaser. The question was whether Allen was 
entitled to a conveyance of this property as against thie title 
of Sanders, the purchaser at execution sale. The Court 
held that Sanders acquired no title by such purchase at ex- 


ecution sale. 


The Court saia: “With respect to the sale under execu- 
“tion, it was decided by this Court, in the case of Thomas 
“vs Marshall TLlood 19, and recognized in the case of Bu- 
“ford vs. Buford (Vol. 1, 506), that a mere equitable in- 
“terest in land Is not subject to execution: but Wood had 
“only an equitable interest in the lot: therefore it could not 
“be sold under a fier’ facias against his estate, and the sale 


“must be deemed void.” 


Disborough vs. Outealt et al, 1 N.J.. ly. QOS, perhaps is 


more precisely In point. 


In that case Disborough claimed title as a purchaser at 


ah execution snle oft ill equitable interest ot Defendant 


Outealt in certain lands. COutealt was in possession of the 


property just as Frost was in possession in the case at bar. 


Disborough brought an action to quiet the title and the 
Court held that the bill to quiet title could not be main- 
tained for the reason that Disborough acquired no title by 


such execution sdle 


The Court said: ® The right of Outealt rested merely 
“in equity. He had never paid off the incumbrances, and 
“thereby placed himself in a situation to demand a title at 
“the hands of Pierson. : considering the in- 
“terest of Outealt as simply an equitable interest, it could 
“not be legally operated upon by the judgment, levy or 
“sale. | take the principle to be settled, that a law, a judg- 
“ment and execution constitute no lien on mere equitable 
"ak 2 ((Juotes statute quite like Neb.) 
“Judgments and executions operate on legal estates only. 
“There must be a seizin, and this term alwavs has reference 
“to a legal title. 

“The decisions in equity on this subject are in aecord- 
“ance with those of law. Thev consider the rights grow- 
“ing out of a judgment and execution at law as legal 
“rights, and while this Court will on various principles of 
“equity aid the Courts of common law in the prosecution 
“of legal rights, it will not undertake to enlarge or extend 
“them.” 

Bogart vs. Perry, 1 Johns. Ch. 55, was an action In 
which a bill was filed to enforce and perfect a title acquired 
under iit execution sale of an equitable interest in) lands 


The Court said: “A judgment at law is not a len 
“upon a mere equitable interest in lands and the execution 
“under it will not pass an interest which a Court of Law 
“ean enforce and protect. 


The bill was dismissed. 


ste 


In Hendricks vs. Robertson, 2 Johns, Chap. 312, (‘han- 
cellor Lent said: +; do hot know ot any Case in which a 
“Court of Equity has considered an execution at law as 


“binding an equitable right. The idea is altogether inad- 
“missible. If the execution cannot sel! there is no reason 
“why it should affect or bind a mere equity, and the doc- 


“trine would be equally inconvenient and absurd.” 


(YRoads vs. Symmes et. al., 1 Ohio, 140, is quite in 
point. That was a case where the purchaser at a sheriff's 
sale brought a bill to quiet title to the property so purchased. 


The Court said: ~The liability of equitable interests In 
“lands to be seized and sold Upon execution as land, has 
~ never jaeen " cognized by this Court, as existing either un- 
“der the Territorial or State governments. That it cannot 
“now be so seized and sold is settled both by judicial 
“determination and legislative enactment.” 


\pproved in) Jackman vs. Hallock, 1, Ohio 147. We 


refer also to the following CiSeS : 


Lennox vs. Notrebe, Hemipst. 251. 
Thompson vs. Harper, 2, Jones Eq. 475. 
Wilson vs. Beard, 19 Ala. 629, | 
Llopkins vs. Crary, 25 Miss. 04. 


Smith vs. Ilueson, 4 Heisk. 250. 


oe 
RIE TH POINT. 


THE INTEREST OF FROST IN) THE PREMISES 
WAS AN EQUITABLE INTEREST, SUCH AS ONE 
IN POSSESSION TITAS UNDER A CONTRACT OF 
PURCHASE, HAVING PAID PART OF THE PUR- 
CHASK MONEY AND NOT SUBJECT TO EXECU- 
TION SALE, AND TITLE PURCHASER ACQUIRED 
NO TITLE AT SUCH SALE 


The writ of attachment mm the case of Redick Vs. Frost 
(yp). 7) Record), commanded the Marshal to attach the lands. 
tenements, goods, chattels, ete The return of the Marshal 
on the writ of attachment shows (p. 79 of Record), that the 
otticer attached lots three and four (3 and 4) in block tifty- 
two (52). The return of the Marshal also shows (pp. 79 
and SU, folio 123) that the officer appraised the lots at 
$6,000. Here was an appraisement of the full value of the 
lands. The lands therefore were attached and not the 


interest of krost in the property 


When the order of sale was issued in this attachment 
proceeding (p. 10, folio 157), the Marshal proceeded to ap- 
praise the property as required by the laws of Nebraska, 
but did hot appraise the lots at their value in POTLeY, but 
appraised simply the interest of Frost in the property at 


S500. (P. Oo Reeord. 


The appraisement further reads: “Said Detendant’s 
“only interest 1 said property, iis appears by thie records 
* of Douglas county, Nebraska, by ne that of OCCU Panel and 
* DOSSESSION, We appraise thre said Interests as above,” to wit. 


at 8500. (PR. Or.) 


hi) 


It will be seen from this record that the attachment was 
levied Upon the lots, and the Marshal did not proceed to 
sel] the lots levied on. but appraised for the purposes of 
sale simply the interest of Frost in the lots, to wit, the 
“mere right of OCceuUpaney and POSSESSION. 

It appears by the Marshal's report of sale (P. 91 Record) 


c> 


tht the two lots were sola to Jolin I. Redick for S550: in 


‘ 


other words, the Marshal sold simply the right of possession 
and OCCU PAauecy te) John q Redick for S350, while the lands 
Which had been attached and ordered sold had been ap- 


praised at SOOO) 


The actual relation which Frost sustained to this prop- 
erty Wassthat of a purchaser of property who had paid all 
of the purchase money except $302.11. (See Bill of Com- 
plaint, }). ? fol. 3: also the deeree in the case of Frost vs 


the Union Pacitic Railroad Company et al.. I). 146. fol. 219.) 


It is clear, therefore, that the interest of [Frost was more 
than a mere right of possession, but an actual interest as a 


purchaser, accom panied with possession. 


This, however, was not the interest which was sold at 
the execution sitle: lout Suppose if was—then the purchaser 


at such execution sale would not aequire any title. 


In Griffin vs. Spencer (6 Hill. 525.) the Plaintiff who 
claimed title by virtue of an execution sale against the De- 
fendant, brought lis action in ejectment against the Defend- 


ant 1n POSSESSION, 


It appeared that the Defendant was in possession under 


a contract to purchase the land. and the Court held that 


tI 


this execution sale was unauthorized and the Plaintiff had 


no title by which he could maintain his action in ejectment. 


Bogart vs. Perry et al.. 17 Johns, 351, was a bill tiled by 
ra purchaser at aun execution sale to quiet the title to the 
property The execution debtor was in possession of the 
property under a contract of purchase, but had not paid all 
of the purchase money, and the Court Aeld that the judge 
ment debtor lad only au tnere equitable lniterest in the land? 
upon which a judgment at law was not a lien, and which 
could not be sold on execution, and the bill to quiet title was 
dismissed 

Talbot vs. Chamberlain 5 Paige, p. 219, was an action 
brought by a purchaser at an execution sale of an equitable 
Interest in lands. by enjoining the judgment debtor, who 


was 1D POSSESSION, from committing waste. 


The Court said the interest of the person in possession 
of land under a subsisting contract for the purchase thereof, 
cannot be sold under an execution at law; but in all other 
cases, the bare possession of the Defendant in the execution, 
although it be a mere tenancy at will, or on sufferance, or a 
possession without color or right, is such an interest as may 


be sold on the execution. 


This case, as well as the case of Griftin vs. Spencer, 6 


Hill. 525. mark the true line of distinction. 


If, theretore, I rost had au mere right of POSSESSION and OCc- 
cupancy to the property, such right of possession and occu- 
pancy may have been subject to sale, but we have seen by 
the decree of the State Court in the case of Frost vs. Durant 
et al.,(p. 146 record) that Frost had an equitable title as a 


< 


HZ 


purchaser coupled with possession, Which was not subject to 
sale, and by.which sale, therefore, Redick acquired no title 


whatever 


Real estuile hela it) such a tanner forms an exception 
o the general rule that the interest of a defendant in lands 
of which he | aT DOSSESS hom Thay be sold On execution 


against him. See also the following case- 


Barton vs. Bank of Olean. 2 Barbour, Chap. LS. 
Dishborough vs. Outealt, 1 N. J... bay. 295. 

Delatield vs Anderson, 15 Miss.. 650 

ellis vs. Ward, 15 Miss., 651 


Melton vs. Davidson. 6 Tred... Ibaq.. 14. 


Krom the two foregoing paragraphs of this brief and 
from the cases therein cited it will be seen where an attempt 
has been shade to sell such equitable Interest of a judgment 
debtor that the purchaser acquires no title to the lands : 
that he Ciili nether maintain (f Ay ll fey pied hath mn himself, 
neithe! Ciill he rrptbbitain erectment for recover poss Sss10n oft 


the property ; 


lt is not a case of irregularity of the sale. whieh might 


be eured by tht} ores ’ of Copmirination 


1 


This question SCchis ever to have been considered by 
the Circuit Judge in the opinions rendered by him (p. 231 
to PO aid 1) 2? to ZoS of Record) 

THE MARSHAL TLAD NO POWER OR AUTILORITY 

TO LEVY UPON OR TOSELL THE MERE RIGHT 

OF OCCUPANCY AND POSSESSION 


The order of attuehment directed \}?. a). tolio ] *)*) ) the 


ee ear me catichapetemes n 
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Marshal to attach the lands and tenements and not a mere 


a right of occupancy and possession. 


The order of sale (p. 90, folto 157) was not an order to 


sell the right of Possesslon and OCCUPANCY. 


There was no authority to issue an order of sale except 
an order directing the Marshal to sell the property attached 


Or some portion thereof 


The Marshal never lad in his possession any writ auth- 
orizing him to sell the mere right of possession This pro- 
ceeding, therefore, in this sale. was wholly without any pre- 


terise of authority 


SINTIL POINT 


COMPLAINANTS BILL ‘TO QUIET ‘TITLE WILL 
NOT LIE BECAUSE UNDER THE ORDER OF 
SALE REDICK ACQUIRED NO TITLE TO THE 
LANDS BUT ONLY A) RIGHT OF POSSESSION 
AND OCCUPANCY, WHICH IS) INSUFFICIENT 
TO SUSTAIN A BILL TO QUIET TITLE. 


If at the time of the sale of the lands under the order 
of sule, to Redick, the Detendant Frost had an equitable 
title to the property, then he had more than a mere right 
of possession and occupancy as found in the appraisement 


(p. 92 and p. 110) and which was sold to Redick, according 


to the report of sale (} 91 of record). 


If. however. the interest of krost in the property Was a4 


mere right of “possession and occupancy” alone, and. that 


t-| 


was all that was sold to Redick. then Redick and his 
grantee, the Complainant Spitley, only acquired a right of 


possession and OCCcUpancey te the premises in controversy. 


If having aequired only the right of possession and oe- 
cupancy, how can the Complainant maintain a bill to quiet 
title” Ile never acquired any title to the property neither 


legal or equitable 


If he was only entitled to POSSESSION and OCCUpPaney his 
eo . ° . ‘ 
remedy would be either by ejectment or forcible entry and 


detainer. 


A demurrer Was tiled LO the bill ot Complainant (p. Ss 
folio 1:3) which should have been sustained by the Court, 


as the Complainant had adequate remedy at law 


This ‘question seems not to have been considered by the 


Cireuit Judge in his opinions 


ln MeCormick vs. Hlarvey ( Watts, 482), which was an 
action in ejectment, the Court held 


“That the levy and sale of the undivided motety of a 
“tract of land will vest that amount of interest only in the 
“purchaser, although at the time of the levy and sale the 
“Defendant in the execution was the owner of the whole es- 


“tate.” 


See also ¢ arpenter v~. Cameron. 7 Watts. 51. 


This Court has said. in’ Fussell vs. Gregg, 113 U.S., 555: 
“This decision is in point, and shows the bill to be with- 
“out equity as to those of the Detendants who are in pos- 
‘“SessIOn. Thetr Possession Is wood against all the yorld CX- 
“cept the true owner. As the biil asserts no equity against 
“them, they have the right to stand on their possession un- 


th AN RO — 
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“til compelled to vield to the true title, and to demand a trial 
“by jury of the question whether the Plaintif? has the true 
“title. The Plaintiff cannot deprive them of that right by 
“neglecting to acquire the legal title, and, upon the ground 
“of her equitable title, ask the ald of a Court of Mquity. 
“She can turn the Defendants out of possession only upon 
“the strength of the legal title. which she must first acquire. 
“Having done this. a court of law is the proper forum in 
“which to bring her suit.” 

Hipp vs. Babin, 19 Tlow., 27] 

Park vs. Winnipiseogee Manufacturing Co., 2 Black, 

odd 
(irand (‘hute V- \\ lhevuyr., Mh Wall. bed 
Lewis vs. Cocks, 35 2Wall., 466 


Killian vs. Ebbinghaus. 110 U.S... 56S 


a 


We suggested ha former part of this brief that the de- 
murrer should have been sustained to the Bill of Com- 
plaint of Martin Spitley. for the reason that Ins remedy was 


at law by ejectment 


It Is now made clent by thre entire record threat the only 
interest which Redick, the erantol of the { omplainant Spit- 
levy, acquired in this preperty by the judicial sale was a 
Inere right ot occu paney and JOSS “S101 As that was all 
that was sold, it was, theretore, a// that Redick bought. and 
was therefore the true measure of his iiterest in the 


property 


Vr. Spitley, the ¢ omplatnant, therefore has no interest 
in this properly exe ept a mere right of OCCU PaAneyY and pos- 


SESSION. 


This cannot be mac the basis Ol i Bill to quiet title 


for the revsoll that he has neo title te be quieted, 


}4) 
SEVENTH POINT. 


THE ORDER OF SALE WAS A NULLITY FOR THAT 
IT DID NOT ORDER A SALE OF THE LANDS 
AND TENEMENTS ATTACHED, BUT ORDERED 
A SALE. OF JUDGMENT AND COSTS. 


The Master found (p. 95, fol. 87) that the order of sale 
issued to the Marshal in the case in this Court of Redick 
vs. Frost was lost. and the CO} in) the complete record, 
which was introduced in evidence, reads as follows: The 


Marshal to sell thre pudaqnne nt and costs. 


It will be observed that the Master does not find that 
there Waits any mistake im this complete record introduced 
in) evidence. \s a matter of fact there was no evidence 
Introduced tending to show the existence of any mistake 


in this complete record. 


The order of sale }?. 0). fol. 157) reads as follows: 
“You are, therefore, commanded to proceed as upon 
execution, and advertise and sel/ so much of the judgment and 


coats with interest thereon. etc. 


This was the writ which went into the hands of the 
Marshal, and was the only authority which the Marshal 
had to proceed Lo appraise these lands or to se] ] the Same 
or any interest of Frost therein. 

The Plaintiff in order te maintain his title arising out 


of such judicial sale was required to show as one of the 


muniments of title the existence of a valid execution. 


*>*> 


Weyland vs. Tipton, 5 Ser. & R. 332, was a case where a 


i 


purchaser at an execution sale brought an action in eject- 


ment and offered in evidence his sheriff's deed 


The Court said: “The point is too clear for argument. 
It has often been decided thinat thre recitals in it sheriff's deed 
ure no evidence ot his authority to sel]. but the jadgment 


and execution must also be produced : 


In Hampton Vs Speckenagle, Y Ser. & R. 212. it was held. 
that a party in making out his title cannot give in evidence 
a sheriff's deed without showing the judgment and execu- 


tion 


The Court said: “A sheriffs deed conveys he title un- 
less the sheriff was authotized to sell, and his authority can 
be proved in no other manner than by showing the judg- 
ment and the subseq! ent process of execution and venditi 
on? CL POnads A deed Ly which nothing puasses Is not evi- 
dence. “ee also 

Burkhalter vs. Edwards, 16 Ga... 505 
(iarson vs. Doe, 14 Miss., 111 


PIGITEL PONT 


THIS JUDICIAL SALE WAS VOID BECAUSE THERE 
WAS NO APPRAISEMENT AS REQUIRED BY 
LAW 


The Master in his report did not make anv finding of 
the facts relating to the appraise ment of the property by the 
Marshal 


Frost and wife excepted to the Master's report as follows 


(p. 210, folio 510 and 511): “The said Master failed to find 


Ls 


the facts as to the appraisement had under the order of 
sale, whereas he should have found that at said time said 
lots 3 and 4 in block 52. in the City of Omaha, were of the 
value of S6,000;: vet the said Marshal and the appraisers 
by lim: selected did not appraise suid lots at their value in 
money and deduct from the real value of the lots and tene- 
ments the amount of all liens and incunmibraneces, for taxes 
or otherwise, which may have been a prior len thereon, 
and specifically enumerate such liens to ascertain the real 
value of the Interest of (reorge \\. rost therein, but that 


sald App valsene an Is iis follows: 


APPRAISEMET. 


In roe Crreorr Courr oF THe UNITED STATES FOR THE 
Disrricr of NEBRASKA. 


.* ‘ 


John |. Redick } 


Vs. 
George W. Frost. 

“The undersigned, William Daily, Marshal of the 
“United States for the District of Nebraska. by Klis Lb. 
“ Bierbower, Deputy, and John Campbell and John B. 
“ Furray, two disinterested freeholders, residents of Douglas 
“county, State and District of Nebraska, the said freehold- 
“ers being duly sworn by said Marshal to make a true and 
“impartial appraisement of the Defendant's interest in the 
“following property ordered to be sold by virtue of an 
“order for sale on attachment issued out of the Circuit 
“Court of the United States in the above entitled case, and 
“wherein John I. Redick is Plaintiff! and George W. Frost is 
“Defendant, do upon our oaths, appraise said property at 
“its real value in money, after deducting all prior liens 


“thereon, to wit: . 


9) 


Owant. Dovaras Country. NeERRASKA. 
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“(The said Defendant's only interest In said property, as 
appears by the records of Douglas County, Nebraska, being 
that of occupancy and possession, we appraise the said in- 
terest us above 

Gaiven under our hands this 20th day of July, IS7S, 

Wittiam Dairy, 

Marshal of the United States tor the Distriet of Nebraska. 

“By Exis L. Brernower, Deputy, 
“JOHN CAMPBELL, 
*Jounx B. Furray.’ 


The Circuit Judge failed to consider this question mn his 
opinion, otherwise perhaps than having considered the 


Same disposed of hy an order confirming the sale. 


It is true that Frost filed exceptions to the sale (p. 93, 
folio 141) and after the sale had been contirmed filed an- 
other motion to vacate the order confirming the sale (p. 
94, Yd). 


If the question relating to the appralsement were a mere 
irregularity we are willing to admit that a proper order of 
contirmation of the sale cured them, but if the fault 
of the appraisement was jurisdictional, then the same 


was not cured by order of contirmation. 


Let us see what the law of Nebraska was at that time 


and what the facts were. 


mo 
Coniplied Statutes ISS. |). 601-2, Sec. 491 a. down to 


and including Pec, 1{)] C 


“Whenever, hereafter. execution shall be levied on any 
“lands and tenements, the officer levying the same shall call 
“an inquest of two disinterested freeholders, who shall be 
“residents of the county where the lands taken on execu- 
“tion are situated and administer ta them tht oath Ln par- 


“tially to appraise the interest ot the person or 
‘ 


Persons, or 
‘corporation, against whom the execution Is levied, in the 
“property so levied upon: and .such othcer, together with 
“said freeholders, shall apprats suid iiterest at its real value 
a 


In money, and such appraisement shali be signed by such 


“officer and said freeholders, respectively. (1875, 60.) 


Sec. 491 bo “That. for the purpose of the appraisement 
“mentioned in the last preceding section, the officer and 
“frecholders therein named shall deduct from the real value 
“ot the lands anid fehnements levied on the amount of all 


“lens and mculbrances, for taxes or otherwise. prior ta the 


/ “lien of the judgment under which execution. is levied, and 

| “to be determined as herematter provided, and which hens 

| “and inceumbrances shall be specifically enumerated: and 

“the sum thereafter remaining shall be the real value of the 

“interest therem of the person oor persons, or corporation, 
‘aoninst whom or which the execution is levied. 

see. 491, ¢ “It shall be the duty of the County (‘lerk, 

| “the Clerk of District Court. and the County Treasurer of 


“the COUNTS where such lev Is made. for the Purpose 


oe 


() 
“oscertalning thie abrount ot thie liens ana mcumbrances 


“Upon the lands and tenements so rr vied Upon, Ol) applica- 


“tion of the Sherifl, in writing, holding such execution, to 


Soortif to suid Sheriff, under their respecthve hands and of- 
‘oll seals, the amount and character of all liens eXisting 
“aoalnst the lands and tenements levied on. and which are 
“prior to the lien of such levy, asthe said liens appear of 


‘record it) then respective oftices kor Which eertifieate: 


. ee 


i ~~ 


en 


—_— eee 
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“and the necessary search therefor, said officer shall receive 
ae fee of two dollars ($2) each, to he paid by the Plaintiff 
“in the execution, and taxed .as increased costs in the action 
“in which the judgment, on which execution was issued, was 
“rendered.” 


It will be observed that the first section quoted requires 
the appraisers to appraise the interest ot the debtor in the 


property 


By the next section it will be observed that this interest 
Is ascertained by first ascertaining the real valve of the lands 
and then deducting theretrom all lie ws and meumbrances. and 
that in such appraisement the liens and incumbrances so 
deducted shal] be specifically enumerated and that the Sum 
thereafter re maming shall be the real value of the interest of 
the judgment debtor. 

By the last section quoted these liens are determined by 
procuring certificates from the County Clerk, the Clerk of 


the Distrist Court and the County Treasurer. 


When the Marshal made application to these respective 
otlicers for reports and received from the Clerk of the Court 
a copy of the decree in the case of Redick vs. Durant and 
others (p. 108, folio 165) and from the County Treasurer a 
statement of the outstanding tax deeds (p. 109), but in his 
appraisment (p. 110, folio 165) there Is no appraisment of 
the lands at their real value and the deducting therefrom 
of the specific liens, if any, to ascertain the interest of 


Frost in the lands. 


These sections of the Nebraska law were construed in 
Rosentield vs. Chada, 10 Nebraska, 421. 


cA i» i SAS OO I Ne a Ng ea 


The opinion of the Court was as follows: 


‘Tn lhebruary, IS7S, an action Wiis commenced in the ; 
* District Court of Saline County by the Plaintiffs against 
“the Defendant, and lot 11, im block 145, in the city of is 
‘Crete was attached as his property In \pril of that vear y 


‘yudgment was rendered against him for the sum of 
‘$224.05, and an order made for the sale of the attached 


‘ 


| Property ln January, ISoo). a order © “ale Was issued 


‘on said judgment and delivered to the sheriff of said 
* COUTLES Who thereupon caused the following appraisement 


“to be mids 


“Tue STATE OF NEBRASKA, | 

SALINE COUNTY 3 

“We. Jacob Bigler, Sheriff! of Saline county. and H. € 
‘Rider and J.) MeDonald. having been first sworn by 
“said sheriff, do upon actual view thereof, appraise the 
“property heretmatter desertbed at its real money: value, as 
“the properts of Mathias Chada. taken bv virtue of an 
‘order of sate issued out of thi District Court of. the lirst 
* Judicial Distriet a! Nebraska. lth GCL Tor the county of 
and Maver Rosenfeld 


ae Pinintifls and the suid Niathinas ¢ hiskddal ois Defendant. 


“Saline wherem Joseph Rosenfeld 
‘to wit: lot No. Ll. in block 145.1n the eitv of Crete. Saline 
*(ountyv. Nebraska The mterest of NMlathias Chada Veriued 
‘at the sum of SVOO 


hia of .Jan- 
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“(iiven under our tates 


nary. 1S,t) 
Jacon bigitknhne. Sneritl. 


‘s.C. McDoNaun 


“The lot In question Wills “old to thre Pleaamtitts tor the 


‘sum of S154 The Detendant filed a motion to set the 
“sale aside, which Was susiained. The Plaimtit!s bring the 
“cause into this Court by petition in error. The several 


“errors assigned ure substantialls the sume, VIZ threat the 


' 
. 
~~ 


‘Court erred im sustaining objections to the sale. and that 
‘said objections should have been overruled 


“In the case of Sessions vs. Irwin, S Neb... 7. the interest 
“of the Defendant in certain real estate was valued at S10. 
“Tt was held that the appraisers must specifically enumer- 
“ate' the liens and ineumbrances which they find subsist- 
“ing This Ciill only be done by ascertaining the ross 
“value If this mode ot auscertalning the value is not ad- 
“hered to. it will be next to impossible to review an erron- 
“eous appraisement, “ane the debtor's property Is hable to be 
“sacrificed. The judgment of the District Court 1s clearly 
“rieht and is affirmed 

* Judgment affirmed 

i ppears from the certificate of the | OUTILY ‘Treasurer 
there were a great many outstanding 


Marshal and 


his \ppratsers deducted these tux deeds in order to deter- 


(p. 10% record) that 
tax deeds against this property. Either the 
mine the interest of Frost in the property’ or else deducted 


he liens at all 


In any event the appraisement was equally bad 


l'nder the law of Nebraska tax deeds are not treated as 
liens and the Appraisers had no right to take the same into 


consideration. 


Irwin, S Neb. poo, the Court said: 


Sessions Vs 


“Tn May 


“against the Deter cdaits for the sum ‘y] Spo0). and Costs taxed 


a 


IS77, Milan HH. Sessions recovered a judgment 
“at S41.58. An execution was issued on the judgment in 
“June of that vear, which was levied upon the northeast 
“quarter of the southenst quarter, ol section twenty-four, in 
“township ten, north, of range six, east of the sixth prinet- 


* pal meridian. In Lancaster County. The interest of the 


©“ Defendants in said real estate was appraised at the sum of 
“ten dollars, and was purchased Ivy (urson for the sum of 
S50) Phe snle Wiis reported ce the (ourt. and (oti the 


‘second day of Oetober, IST7. an order mac 


‘* 


ts 


4 


by the I byith ay at thrsat mionth why the <ule should not 


be contirmied (orn the tenth dav of October. no objection 


és eal , } } ] 
On thre part of the Defendants naVibiv been made to the con- 


Th miatbon of tha Ssiie*, 1 es COI dl. ana il deed lor the 

* . ’ ‘ } ‘| } } ‘ : | . 
prethises executed OV The Serie tor thi Diirchpasel On the 

** 4 s° 3 es *. : 
next dav thy | meredhiaditits Tied a thotion f se] the eounr- 


mation snd sale he Phe? otion appears to have been 


"sustained. but tro dortuadki order was « ntered (>t) the ren ords 


‘ot the Court until Mareh. IS7TS. when an order was entered 


te. 


we 


> 


‘+ 


on the records vaceting the order of confirmation and set- 
ting the sal Sil a which the Piaintifl excepted, and 


now brings the Cillise: tO this (ourt hy petition im) CTTor 


gi: wppraising thie property, the Appraisers lixed the 


value at SZ.200, and found as prior Incumbrances as fol- 


“lows: 

Taxes as pel (‘ountv Treasurers certificate...........8————_ 
‘'Tax deeds as per County Clerk's certificate...... — 
o Mechanic's hen iis per (ounty (‘he rks (4 tite 1 


** 


Prior judgments as per District Court Clerk s certt- 
EEE mR SO apes ane y ep Le Me eT a Sean ae IT —-- -——--- 
“Total incumberances..........e6: EEE RON LOANS. <—_____ 
“The interest of the Defendants was valued at $10 


“The certificate oO} the (County (‘lerk shows n tax deed to 
N.C. Brock for said premis - dated June 12. 1877, also tax 


“deed to Broek dated December 15, 1871. 


sé 


ss 


= lt also appcars from a ee rtifticate of the County Treas- 
urer that certain taxes were due upon the premises in 
question. 


“The ac’ passed in IS75 ‘for the more equitable ap- 


“praisement of real property under judicial sale,’ pro- 
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“ vides ‘That for the PrULE Prarse ot appraisemeut the officer 
‘and the freeholders therein named shall deduct from the 
‘real value of the lands and tenements levied on the 
“amount of all liens and encumbrances, for taxes or other- 
‘wise, prior to the lien of the judgment under which the 
‘execution is levied, and to be determined as hereinafter 
‘ provided, and which lens and tncumbrances shall be 
‘specifically enumerated, and the sum thereafter remaining 
K shall be the real value of the interest therein of the per 


- 


‘son or corporations against whom or which the execution 
‘is levied. 

‘Laws IS75, p. GO, See. 3 of the Acts provides that: 
“It shall be the duty of the County (‘lerk, the Clerk of the 
‘District Court cerned thre County Treasurer of the County 
‘wherein such le VV Is made, for the purpose f ascertain. 
“ing the amount of the liens and incumbrances upon the 
‘lands and tenements so levied upon, upon application 
“of the Sheriff in writing, holding such execution, to cer- 
‘tity to <tc Sherifl under their respective hands and 
* official seals. the amount and character of all lens exist- 
‘ing aculnst the lands and tenements levied UD preonn, and 
‘which are prior to the lien of such levy, as the said lens 


Ze appear of record it) their respective ottices ‘ 


An “inceumbrance” is detined to be ” itis right lo, or 
Interest Ith, land Which mia subsist in third Persons, to the 
diminution in Value of the estate of the tenant, but con- 
sistent with the passirige of the fee.” 2 (Crreenleat Ev. See. 


21? | Bouvier Law Diet. 506: Scott vs. Twiss. 4 Neb. 133 


\ ‘i lien “s Is detined i be a hold or claim which one 
person lias LL pron the prope rty of another us ii security for 


some debt or charge.” (2 Bouvier Law Dict. 47 


“The object of an appraisement law is to prevent a sule 


“of the debtor's real property at a sum altogether dispropor- 


= 
La 
f 
ee . } ; s . : ¢? 
h1onate to tts reni value ( ontracts are mace with reter- ' 
, ‘} 

“ence to this Provision of the statute, and the ereditor Is , 

“aware at the time an obligation is incurred, that if he 1s _ 


“com pelle d to mvoke the aid of the Court to entorce his de- 


“mand avatnst the debtor. that the interest of the debtor mm 
“the real estate levied thpronl Hritls ring at leat two-thirds of 
“S's appraised value. And the inconventence and delay to 
“whieh the creditor may be subrected i consequence ot 
“such ibppraiseriy nt are but shight compared with the iInyu- 
“ries Which may be sustained by the debtor in the sacrifice 
“ot his Prooerty 1h) the absences ofan dppramement law 
“The appraisers are to Appraise the interest of the debtor 
“at cits real value on money.’ llow Is this to be done? In 
“making the appratsement the appraisers: act juchietally. 
“The certificates furnished by the county clerk, clerk of the 
“District Court, and county treasurer are nol conclusive 
“evidence of the facts which they purport to establish. A 
“mortgage upon the lands in question may appear unsatistied 
“Upon the record : vet the entire amount due thereon may 
“have been paid So in regard te other lens and incum- 
“brances It is the duty of the Appraisers to endeavor to 
“ascertain the actual amount due upon sach liens and in- 
“cumbrances, and thev must specifically, enumerate the hens 


“and incumbrances which they find subsisting. 


“Tax deeds are not liens or inecumbrances within. the 
“meaning of the statute. A party claiming title under a 
“tax deed holds adversely, and for the time being at least 
“must rely upon his title 


“The statute provides that In cases where there has 
“been a valid assessment, if the title fails the holder may 
“have a lien upon the real estate, but this is a mere possi- 
“bility and cannot be considered by the appraisers, as the 
“validity of a tax deed must be determined by a Court and 


“not by appraisers. In the case at bar the property was 
“appraised at SP.000. No liens or incumbrances are found 
“by the appraisers to exist against the land. ‘The property 


57 
“therefore should have sold for at least two-thirds of its 
“appraised value. As it failed to sell for that sum the 
“Court did its duty by setting the -sale and confirmation 
“aside. The judgment of the District Court is therefore 
“affirmed, 


“Judgment affirmed. — 


It will be seen in the ease of Redick against Frost (Pp. 
72, folio 112) that Redick states the value of the lots to be 
S12 0000. 


When the writ of attachment was levied the two lots 


were appraised at S6.000 PSO. folio 125.) 


() Fk. Davis was examined as a witness before the Master 
in this case, and fixed the value of the property at $6,000. 
(P. 129.) Byron Reep, another real estate agent examined 
before the Master. put the value at $7,000. (P. 139, 


folio 2OY.) 


We have in) this record a Case where the lots were worth 
at least the sum of 36,000, having been appraised by the 
Marsha! for the purposes of sale at SOO. and sold to the 


purchaser, Redick, for $350. (P. 91, folio 129.) 


In other words, by this unlawful and wrongful appraise- 
ment, property worth from 36.000 to 87.000 was swept away 


for the mere pittance of $550. 


The question is, will this Court sanction such an iIn- 


; 


equitable and unconscionable proceeding 1 


This Court has held, in Graffam v. Burgess, 117 U.S. 
180, that great inadequacy of price at a judicial sale of real 


estate requires only slight circumstances of unfairness in 


the conduct of the party benefited by the sale to raise the 
presubiplion of fraud. lf the Inadeq Qacy of the price 
paid for this purchase of renal estate ata sale Ol, ali eXeCU- 
tion be SO VTOSS as LO shock thie cConsclence the sale will be 


t . } ’ 
regarded as tTraudule) rnd void 


The Court said 


*s 


I: rom the cases here cited We mav draw the veneral 


“eonclusion that rf the padequacv of price 1S SO YYross as 
‘ { i. ] : ») : . ae lit P : ed 
QM Stiewrl ne Cotscienee, OF Ti hh ACGCAILION tO YPross lhade- 
rv a ! Meee : 
equacy, the purchaser tas been guilty of any unfairness, 


' ’ ? , 
bd . 5 ‘ ; ss ‘4 ia . es at a . 7" 
Or tas takeh any Uhadude advantave, or ii the ownher of the 


~ 


Property (1 pREPeS lniterested int ott. thas been for any other 
j | ' ‘ee * 
reasohlt Mmisied OF SUPpPrised, Lehi thie sSaie WILL be revcarded 


“as fraudulent and void, or the party mypured will be per 


‘ ¢ } i] ‘ | : j 
mitted 14) PEWMIe@erD. Lire PPrPODeTLY SOL tafredut bricbedeaguae Vv 
; i ‘ 

> . . ’ ,' > i 
requires OnLV silg Lcireculnstiunees of ubntairness tt the con- 


| stinplv suggest to your Tlonors the iquirv. whether 


or ho this pectiar snd remiarKibbie “ppraisement was nol 


j ] ; ’ 
mnade at the sugeestion and instance of Redick. the execu- 
. , , 

> | 7 : 
Lion PUP ase | foo allow fi lo Gbsori ne Crbire PrOpercs 
1 ‘ 

. P P P ; ; Aa rt ’ ’ 
11} paavinbedit Ola tere pitlahice of tis attorney tee, and then 

1] | » oe ‘ yf } . '- ‘ ‘ ] ‘ 
still have the greater po Gib ol that attorneys fee hanving 


over the frena of \lr | ors] hieiertnent to take AWaA\ and 


absork whv other property that tie might thereattet equurre 
. ' 
Is this not a case where the price paid at this execution 
‘ 
] , ' } 
SaHic Wis so Toss TV Thacaceauiat as tO shock the Cotlscrence 


and to justify this Court in declaring that sale to be void? 


— mlne 


' 


—_ a : — — 
a 

THE SALE OF THESE LANDS TO REDICK BY THE 

MARSHAL VOID BY REASON OF THE WANT 

OF PROPER APPRAISEMENT, AND REDICK 
> ACQUIRED NO TUPLE. 


In MeGregor vs. Williams et al. 10 Cush. 526, the 
“Court said: “If the appraisers over-estimate the amount 


all. 


‘due on a mortgage, they necessarily diminish the value of 


oe 
© 


‘the debtor's tnterest in the estate. which is to be taken on 


° 


‘the execution. The greater they find the incumbrance to 
: be ti the estate, the more of it will be Hecessary tor set ott 
Satisis the execution The effect. therefore. of a levy, 


‘when the amount of a debt due on a Hortyage Is oVer- 


~ 


‘estimated, isto transfer tothe judgment creditor more of the 
“estate than he is justly entitled to. and the judgment debtor 
“or those having his estate in the premises are thereby de- 


‘ prived of the true value of the estate to the extent of the 


*over-estitnate ol the incumbrance. . ‘The 


7 


‘result is that the tenants claiming under a title acquired 
‘by statute have failed to show a valid levy In compliance 


‘therewith, and cannot therefore hold the premises as 


‘against the Defendant. 


ln Metealf vs. Gillett et al.. 59 Conn. 400, the Plaintiff 


claimed title by virtue of levy of execution, and the Court 


held “ Title to real -estate by levy of execution, being 
founded exclusiveiy on the positive provisions of a statute, 
those provisions must be strictly pursued. 

“Under the Revised Statutes it is undispensably neces- 
sary that the appraisement be in writing, signed by the ap- 
praisers and delivered to the officer before the property is 


set off.” 


' on ee al P 
In Mitchell vs. Kirtland. 7 Conn. 22S. which was an 
“action in ejectment, the Court said: “ The acquisition of 


ye 


(\() 


“tithe ly execution 1S i proceeding mn movitum The re- 
“quisites of its validity are prescribed by positive law. It 
Is a derogation of the common law and stricti JUTIS. An 


~ OMISSLON, theretore. of a statute requisite Is fatal 


In Chapman vs. Certflin, | Root. 196. the Plamtill s title 
Wis pp) execution: all thre ip pramsers Were wreed Upon DY 
t |} ' Pe act Peet i f . } ; c\f an ,) l,,] | <P F t 

meeecreditor and debtor. but ole of het dtd not beiong to 
the town Where Tae land beh \ but the ( ourt salad “The 
“statute Is express that the lana shill be uppraised by free- 
> } ‘ ] ? } 
holders of Lhe satne towh. and the avreement of thre pair 


} 


a | a ] 
ties cauhiliot aitel thie maw 


The statutory law of Lowa provides, as in Nebraska, that 


? }} } 


’ } , | 4 4 | 
leatacds shill not be sold at execution sute for tess thar two- 


thirds of their appraised valu 


[hk the cause of Sprott vs. Ried. 5 Gi. Greene. 407. whieh 


Was abi action th epectinenil by tive purchases aian execute 


tion sale. the | ourt sare: “Th statute inhibits the Shr rif} 
“trom selling prrarpoe mtv at e883 fhan fwo-thirds of ats appraised 
“nalue. That is made an -« Press COnCITION, pon which 
“depended the powers of the Sherifi to sell bhiis valuation 


“clause Wils ehliacted to proteet eNecULION debtors Trop a ruin-e 


i } . : 
“OUS SHerTriliice OF property lt Wotllld be sStloversilon of that 
i 4 
.) ' F : : 
niewtoh abe? abb ouitradc: Lprcod) Ura rivhits OF stlehli aepenad- 
és ; . : 41 aa © 4 . ‘ " ‘ * 4 ? | +] +* . . 
ants to adectde that TW; necessary to seri tire property 
>. ] | ] « , >. es | . ’} o Aa 
“aoreealbl too Tlie’ Varillal | " lVPrecy te aw Phat fi, RK niat- 
> ‘ . ' ; . j ‘ ’ ? . , j * . i 
ler of valiatye Mer such a ’ ds Crery directory, oul 
7? , ; , 

‘a Qivesti me OF pomer on Which depended the validity of - the 
. } rere + | | ' iy rat] fy 
sdico is dbuUubadatiy SHOW DOV The aulhoritles 


Ya: 1.) | =D») es tye} 
bin lovaalis Ves VS DA et al.. eZ ln. ied), WHIICTE Wills all oece 


Lion) by il purchaser of lana aL A Shed iz stile to reeover 


i 


} } 


. , i> wert 4 . 
the POssesslou thereot, it was held “that where the law re- 


a 
* 


ty | 
quires as erifl to appraise property, take on execution 
j , “ 
“sale without appraimement, Is it nullity. 
The same ruling was followed in 
’ 
= . - - 
f leteher Vs llolmes. 2.) ‘aus 1. 
; : a - 
lvler vs. Wilkinson, 27 Ind. 450 
’ Brown vs. Butters, 40 lowa, O44, was a Bill on equity 
' 


by it judgment debtor to set aside a sale of lis land ina 
ease where the sale had been made on an execution for 
less than two-thirds ol its appraised value. exclusive of 
liens and incumbrances, and the Court held that such exe- 


cution sale was votd 


NINTIL POUNT 


SUPPOSE IT TO BE TRUE THAT AN ORDER OF 

CONFIRMATION BY THE COURT WILL CURE 
ALL THE IRREGULARITIES IN SUCH: SALE 
THAT WE HAVE COMPLAINED OF, STILL THERE 
WAS NO SUFFICIENT CONFIRMATION IN THE 
PRESENT CASE. THE RECORD SHOWS THAT 
THE SALE CONFIRMED WAS A SALE MADE THE 
YEAR PREVIOUS TO THE SALE IN CONTRO 
. VERSY 


7 The return of thi report of the Marshal as to the sale (}?. 
4 1) shows thirst he rade the sale on the 2 Ath dav of August, 
LSas 
' 


Che order ot contirmiation relied (ori by the complainant 


\}. Wf, folio lov) reads This case coming on to be heard 


“a tcc si up Nein ae 


()°7 


“August, 1877, of lots 3 and 4, in block 52 
O)reatia, 4) Johan Ii dick, CIC 


- 


Oh Was ahh order COonnmrmninge a sate made nm isa 


i 


ed Phere is no other order of eontirmation di 


tion 


miaition fo cure tha defects Complain d cr] 


; 


Was of a sale made On) the LOth, Lith, Ivth. (>] 


1S24. 


The Court said: 


“the order stands, if affords he evidence that 
" November Wits ever acted upon by the ¢ ‘ourt.” 


“upon motion of the Plaintiff to confirm the 
“herein >) the | nited Stites Niarshal aor the 4th day of 


. | 7 : ' ‘ ; 
NOW TE WHE De Seen thasal fire Order Of COLLiriration relied 


The Plaimtit® based his tithe Lipo a Sale made “Aug x 


24. 18/8. to wit. one year after the sale which was confirm- 


There is nothing in-the record to show that ther 


mnistake in this report of sale or in the order of confirma: 


We conterra. thie reiore. threat there Was ho order 


‘The case of Northrop vs. Devore. 1] Ohno. : 
this identical question, ln that case a sale had been muade 


On the Lath, ol November. Isv Pha order ci] confirmation 


a Although it Is argcued that no other sale Was made, ex- 
~ cept that on the LOth.of Noverm ber, ana the time Is probably 
“misdeseribed through the inadvertence of the (‘lerk, yet is 


TENTH 


i 


Cn. 
SALE 


hk PUOR« 


ACQUIRED No 


rf. 


“HASER. 


‘> 
oD 


POINT. 


*e* THE 

a. *e*% * 

| I: | 
4 . 


EAN ECUTION 
KCAUSE THE 


’ 
y 


) 


INTEREST SOLD, TO. WIT, “ POSSESSION AND 
OCCUPANCY,” WAS LESS THAN FROST'S REAL 


INTEREST IN THE |] 


In Tufts vs. Hlaves, 31 
levied upon an equity of 
fore the attachment had Doe ny 


; 


the mortvagve Upot This tana 

’ j . ‘>, 4} 

fhe execution Plaimtifl 

. i : | 

eEcpuirty Oy} recketnptroh. ana 
1} ‘ . 

SHline Was a itil (] [uissé 


In maa [6¥6. © Ve 
+ ; . ’ 
oO} chest (yt) j ti‘ rrive 


N 


(oun. 


rif Pretemaatil 


TROPERTY 


| boS. an attachment was 


red mption of the debtor. but be- 


( ntered the at btor discharged 


1] 


proceeded id Seti 


simply the 


the Court “That the 


} } 
dd ho titie 


45, which was an action 


pole ered 7 sutistaction of 


the judgment by reason of levv on lands. The Court 
hele 

‘The levy of execut on the lands was void because 
‘at trad been levied uh) ibterest mn Defendant's land, 
‘which was different trom and tess than his rea! interest 
“there 

In Pillsburs Smyth, 20 Me. 427, 1t was held: “That 
“the sule ryt} exyecubion oF an Cquit' ot redemption of 
“real estate Was vold if there was no mortgage upon the 


. 7 ! ’ | : ‘ : 
lated and the debtor had 


“the time ol the PALE 


Swell. 4 \l 


In Brow ny 


the judgment debtor, Swell 


th unincumbered title 


Ihr Certain 


thereto at 


mnder execution.” 


iM) the euatable interest of 


real estute, had been 


14 


attached and afterwards sold on execution to the Plaintiff, 
D. HH. Brown, and which purchaser afterwards conveyed to , t 
the Plarmtifl, who brought his Baill in Haquity Lo cancel and 


set aside the hortvave pon the rel estute. 


The Court said 


‘The Plaintiff claims the mortgage deot was tully paid 
® hefore the mssiVvrithedhl thereof to the Defendant. and there- 
“tore that le is entitied toa dis haree of the Mortgage and 
“toa release Dbutif so. the mortgage debt was pial before 
“the attachment and sale of the equity of redemption, If 
~ there was no subsisting morvave, consequently ho 
‘equity. If no equity of redemption, then nothing passed 
“by the sale, and the Plaintiff has no other or yreater 


: rights than any other stranger to interfere.” Bill dis- 


— 


missed 


ef Er alsa llowe Vs Po leanaeds 1. vA ¥ ¢. FS 


CONCLUSION 


W 


most strongly to the favorable consideration of your Ilonors 


- 


‘submit this cause to this Court as one appealing 


In a few words, what is the case we have presented ? ~ 


Frost had paid for this property by salary and advances 
the sum of 811.166.66, as found by the decree of the State : 


Court (}). 147. folio 220). lle lacked but the deed from 


Thomas C. Durant, trustee, to give him a legal title. This 


deed was afterward made and uppears In this record (pr. 63) 


Redick was emploved as an attorney to procure this deed 
for Mr. Frost, and for which service he contracted to have 
$2,500. Redick, however, fails to pay into Court the $302.- 
il SO us TO entitle lrost to receive the deed, but neverthe- 
less insisted on having the full amount of lis cohtract com- 
pensation of S2.500, when. by the very letter of his contract, 
if he did not procure for Frost a vood legal title he was to 


have but the nominal sum of S100. 


Ile sues Frost and obtains a judgment against him for the 
full amount of his fee with accumulated interest, less the $502.- 
71, on the theory that he had procured tor lrost il good 
legal title to the property: otherwise he was not entitled to 


this compensation or to this 1udement. 


What does he next do’ When he began that suit in the 
Federal Court he set forth in his pleading that Frost was a 
citizen of the State of Nebraska, but no sooner had he given 
to the Federal Court jurisdiction of the case by that aver- 
ment than he immediately makes an affidavit for a writ of 
attachment on the proposition that Frost was a non-resi- 
dent of Nebraska and was a citizen of the Territory of 
Montana, as a primary step toward cutting off the home- 


stead right in the property. 


The writ of attachment goes ont, and it is levied not 
only upon this property to which he asserted in his petition 
he procured for Frost a good legal title, but he levied it also 


upon all the household furniture and the family carriage. 


t yt) 


proceeded to a sale—and then what becomes 

title which he savs he had procured for 

“tl the ap prabse ment to be so mianip- 

ulated as show that Frost did not have bli title to this 
property, bi a ner tle if OCCUpPane' anid Poss sslon 


worth Stoll 


W a i] ‘yy {hits (limsy title Chast he claimed the foe of 


$2,000, o1 Was It Tt the PtP prose OQ] absorbing this homestead 
. ‘ . ! 
of the famulv for a mere song, as it were, that he might still 


hold ee born) Heallist thes people lor over sv? CM? 


eine Is hol all ol; ti ‘ASC 3, thiis ‘dp praisement and 

sale he net only absorbed the Property and homestead rigiuts 
4 y — ] } 1 } ! } 

of the family. but he absorbed the household furniture and 


P ? 
the family carriage 


Lider | | he om ted hat frost) had ho 
Lith but i mere "ya | OCCU PAE byuit no sSootrer 
sale confirmed and he acquires tha Marshals deed. than he 
steps back inte this Court by a bill to quiet the title-in Mar- 
tin Spitley, asserting that Frost had title to. the property, 


ana that he Lo Uhr d that leeal title by threat sale, und usked 


the lederal (court to quiet t1 biti Is orahtlee. 


Will this Court perm Hh attorhesy to absorb so valuable 
} plece of real estate and cut off the homestead rights of the 
fuimily by such a piece of legerdermain as this has proven 


to be’ 


Martin Spitley sustains no better relation to this litiga- 


tion than does John f Redick. 


Hy 


Spitley did not appear as a witness in his own behalf, 


but the testimony of Redick (pp. 159, 140, 141) showed that 


Martin Spitley never saw this property: that he had no 


knowledge of the title, and that he bought it with knowl- 
edge that there would be trouble with Frost in order to get 


the POSSESSION of the property. 


Justice demands that the decree of the Cireuit Court 
shall be reversed and that the title shall be quieted in 
these ('ross-{ ‘omplainants 

JOHN L. WEBSTER, 
Solicitor for Appe llants. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, I==65. 
No. 247. 
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THE METROPOLITAN RAILROAD COMPANY, 
PLAINTIFF IN) ERROR, 


Vs. 


HAMILTON A. MOORE, BY HIS NEXT FRIEND 
HAMILTON ©. MOORE. 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA 


FILED MAY 5, 1884. 


SUPREME COURT OF THE UNITED STATES. 


OoChTO EERE PEM, Isms. 


No. 24¢. 


THE METROPOLITAN RATLROAD COMPANY, 
PLAINTIFF IN ERROR 


HAMILEION A. MOORE. BY Hino BEAL FRI 
HAMILTON O. MOORE 
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METROPOLITAN RATLROAD CO. VS. HAMILTON A. MOORE, &€ 


AUTHENTICATION OF RECORD. 
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CLERK s OFFICE, 
SUPREME COURT OF TH! DisrricT OF COLUMBIA 
[ R. J. Meigs, clerk of the said court do hereby certify that the 
writings annexed lo this eertificate are true coples cnt originals On 
tile and ol record in said othee, and that - Lid originals together con- 
stitute the record of the proceedings of sald cour in this cause. 
Witness mv hand and the seal of said court this Io dav of October, 


it 


ISSS 


~ ‘Erhardt { 1) trict 4 


Rk. J. MEIGS, Clerk, 
By Ro J. MEIGS, Jr. 
Assistant ( if rk. 


} Thi t vid court. do certify the fore- 
going attestation by R. 4 Meigs, clerk of the said court, to be in due 
form 

Witness rn hand and seal this 13 dav ot (det., LSSo 
) K. CARTTER, ({SEAI 
(Chief Justice 


j » € wy sat fey drustiee ¢ pit ret f harracte 


I. Rt. J. Meigs, clerk of said court hereby certify that David K 


‘ . 
d-to the toregomng cer- 


Cartter. whose genuine signature Is subscribed 
tificate, Was, al the time of signing aha litte sting the eame, chief jus- 
° . « ; ' : 
tice of sald court, GULY COTETDTS shor ind aqualitied 
; ’ , » | } j ‘ } ‘> , 7 

Witness mv band and the seal of said court: Uhts 18 dav of Oct., 
ISS.) 
eerie ae ' 1 })\.! ' ' § 


Rn. J. MEIGS, Clerk, 
By Ro 4. MEIGS, Jr., 


Assistant ('}, j i: 


Plead. Filed Sep. 13th, 1881 


{ ‘sleek (y] Tide loistrict of { olumbia 


Hhawirron A. Moos we bv Next Friend ITamutton 
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Q. How long after? 

\. About two months. 

). What did vou do in the inter 
A. I worked for several tirms—fo 
). What is vour trade ? 

A. No trade: handv around iron 

). Well, at the time vou were ta 
What was that for? 


A. Well, sir, I got drunk off d 


\nd vou never applied for wo 
No, sir; PT did not 

Now, vou we re drivin oll wit, | 
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A. Nothing unusual about him 
He was on the down erade. 
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A. Yes, sit 
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\. Not as | know, sir; no, sir. 

). You do not know ? 

A. Not to mhiy recollection 

?. You cannot say as to that? 

A. No, vir. a ' 
(). Did von make a statement of what transpired to the company 

after this accident ? 


A. No, sir; no more than [ told) them just how IT ran over the 


: " 
Child: just how it was done + 
Of) (). You told the officers of the company ? 


A. ten, we. 
\\ ee eo or 
Was Th reduced to Writing. 
=, sir: T think so. 
). Did vou make any affidavit to it 
cee, OF, 


+) 


° . a. - 
(9. You did not 
A. No, #?r. 
Mr. Marrincgry: That ts all. 
Mr. Browning: T wantto ask a question 
The ¢ BURS . WV I. Cit) allow but one counsel. 
Mr. Bhownixna: Well, Pwill have Mr. Mattingly ask it. 
Dy Mr. Marrinany 
(). Did vou sav in vour direct examination, when Mr. Wilson was 
CNTY Vou, tliat VotlL were ih the habit of mecting Cur lo at the — 


} ) 


curve, as vou turned the curve ° 
A. No, sir; not particularly; midway of the square, as a general 


Rtedireet examination by Mr. Winson: 


(0. Which square do vou mean (exhibiting diagram)? 
A. That square, bet hn the curve and the next corner (indicat- 

bie). : - 
() On bour-and-a-half street 


Joun J. GLE ASON sworn on behalf of the defendant 
examined by \Ir WIrson: 


() LS re Vou Wn the employ of the Metropolitan Railroad Com- 


(). What car were vou on ? 
\. Car lo—supposed to bi 
Q) Wall vou please state now what occurred on the dav when that 
little Liev Wiis hear I ‘Mm ise state which Way vou were golly. 

\. TL lett the Arsenal at six o'clock. and coming down Four-and-a- 
half street, within a hundred feet of Missourl avenue, I met car No. 

ol) As | was passing hima | looked at-the car passing, and [ 

70) saw the boys running. I saw one of them catch onto the { 


ceil tes 


HAMILTON A. MOORE, &e. ho 


end of my car and cateh hold of the hand-hold, and was knocked 


down. 
Q. Please describe by this diagram (handing diagram to wit- 
Ness}. 
A. My car was coming this way (indicating). Just at the time 


that this Garwas passing me I noticed this boy jump on the tail end 
of this car (indicating). [le just pul one fot on, coming down 
four and-a-half street, [le steps riehit on this car (indicating eur 
+ . lo), and just as he did that here was this other car just even with 
me at that moment (indicating). 
(). Then, what attracted your attention to that? 
A. I knew when he stepped off he would certainly get run over. 


Ly the COURT: 


2. The end of VOUP car Was alongside the horse of the other ear ? 
ea A. Yes, sir: at thet time. ; 
(). You sa Vou saw the bov when he got onto vour car z 
As Yes, ) he rot onto thie hand-hold ol the car, and he stepped 
right oil; the other bovs Were PULTE, 
At this point, one o'clock p. mn., a recess was taken for thirty min- 
ules, 
\fter recess Jolin J. Gleason's cross-examination was continued. 
by Mr. MArrinciy: 
panes st (). Coming up Four-and-a-half street vou were on the east track, 
were Vou hot ‘4 
A. Yes, sir. 
(). You were driving north ? 
A. Wiis coming north. 
(). You were on the rieht-hand track ? 
A. Coming down Four-and-a-half street: ves, sir 
i You were on the track on the cast side of the street? 
, A. No: IT call that the west side of the street coming down. 
Coming towards the north that is the right hand. I was on the 


east side. 
». You were on the east track ? 
A. Yes,-sir. 
(). This was the 6) o% 
F Q stand 
i] A. Yes; sir. 
_~ ( You left the Arsenal about 6° 
A. About 6. Six minutes after six, | think, was the time I was 


‘? 


lock trip from the Arsenal, I under- 


to leave there 
(). Whi re da vou turn into four-and-a-half street: do you come 


itup Four-and-a-lhalf street 7 
a a . 2 ; } e Daa , ] +? } we 
Did vou see any boys pPiaving about there . 


f ©. How manv? 
\ 


_ I expect there wes about six or seven, to my knowledge. 


= 


we 
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i). Did you see the bov threat you speak of as being on the step of 
your car when he got on the step? 
A. I did, indeed, [ saw ms nm when he pout his foot on the step 


and stepped riolit off, lle Ot) | pl lt ohe foot ol) and ste }) pre “dl right 


off. If. > WAS running away | Pron the ot] peor bovs 
(). Ile ste pped right on and-olh? 
A. Yes, sir; li stepped right on and off 
(). Trst: Te incously 
A. Yes, a : 
(). And as he stepped Ol, What then? 
A. The tt the other Car Wiis nlongside (| biit’. W hae I} he stepped off 
the horse's head was just at the tail end of my car. The horse was 
right in contrast with the bottom end of my car at that time. 
Phe horse’s head was at the tall end of vour car? 
Yes, sir; about that time 
The leneth of the horse and the trace is just about the length 


of the car, is it not? 

A. Oh, the car was longer than the horse, of cours 

(). TL know: but there is some space between the rear of the horse 
and the front of the ear’ 

A. Yes. sir: Texpect the horse was half his length past the car 


when the boy stepped off, 


(2. Then his head was not at the tail end of your car 
\. Weil. he was just one theear. Thelhorse was at the latter 
end of the car. T don't know whether his head, or probably half of 


+) 


his bodyv—sonn portion of it 
Q. You were coming this wav Gllustrating) ? 
A. Yes, sir 
(). And car No. 50 was going the other way ” 
a2 A. Yes, sir 
(). As the bey stepped on the horse of car No. 50 was at 


+) 


the rear end of vour eat 

A. At the rear end of my ear 

Q. And as the bov stepped off of vour ear he ran right into car 
No. na 

A. Certainly he did. 

Q). Whereabouts ? 
course he lit against the horse and was knocked—he was knocked 
In between; [suppose the front feet knocked him. 

The front feet of the horse attached to car No. oO knocked the 

bov down, according to your idea 

A. After he stepped off the car he fell under the herse: he 
couldn't help falling, and the horse couldn't help knocking him. 


The front feet of the horse did knock lim, in point of fact? 


the horse. 
(). Pick Vou see where the boy was knocked to? 
A. When he was knocked first he was along the track—lving on 


the track. 


A. He fell meht underneath the horse: as he stepped over of 
| 1] 


A. Well, he knocked himself when he ste pped off and hit agulust 


a 4 
ber § 


o ae 
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(). And the body of the horse passed over him, and the front car 
wheel caught him * 
A. Yes, sir 
\/. Lic Vou see the front car whee! fo over the boy r ’ 
A. I did indeed, 
J. Did the rear wheels fro over him 
\. No, sir; the driver put the brake on 


"9 


; 


‘, 


(. Did you stop vour car 
A. I did, sir. 

d. Where did you stop vour car? 

A. IT stopped about eight feet trom where the boy was run over: 
that was the distance from the front of the Clare the Curs Were about 
eight feet apart when [ stopped. 

(). Then you stopped your car within the space of ions elght 


Yes, sir. 
Loic you go to the bev’s assistance 
Yes, sir rot out of the eur 

(). Did vou help pick the boy up 
ih: A. No, sir; I did not, because there were two men got hold — 


of lim betore | did 
(). You heard the testimony of this one-armed colored man, 
‘ ) 


Joseph Gordon, this morning, did you not 
A. Yes, sir 
). Did vou see him ther 
A. 20, Si 
(). Do you know who it was picked the boy up? 
\. The driver was one and | think some gentleman in the ear. if 


‘) 


it tmistaken—tn the drivers car 


ar NO. ov? 


think it Was some. of the passengers. [am not positive about 
if I arn prettv sure it Was one ol thie ventlemen In the car 

(). You did not see this one-armed colored man, Gordon, there at 
til , 

A. No, sir: I did not 


to witness a paper upon which was a picture of a 


« il apt ' 
house Do vou remember that house on four-and-a-half street ? 
_ ’ , ’ , . si . — . . ; . . 
A. Yes, sir: trbltink oF Pave seen that house on the corner of Four- 
| i¢ t , ) \1 , , " ‘% 
abid-a-liall sirect ahd Sblssourl ave ilé 


» 


(). Can vou state in respect to that hous about where the aec- 
dent happened ? 

A Sng - as nearas Tecan possibly guess at it, ] expect it was 
pretty ara hundred and fitty reel 


: } ’ ’ *) 
{) ep pear bee gene hiitv feet from that honse 


— # 
- a 
/ 


| sir 

(1). In which direetion”? 
A. Going south from the house. It was about a hundred and fifty 

feet south from the corner of the hous 

W A hundred and fifty feet south of this house? 
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A. From the corner house on the corner of lFour-and-a-half street 
and Missouriavenue; that is the house [am talking about. 

(). You are not certain whether it was that house or some other 
house ? | . ‘ 

a: 1 thought vou had reference to the house on the northeast 
corner of four-and-a-half street and Mis-ourl avenue. 
(). It was a hundred and fifty feet south of there? 


<- 


ik A. Yes, sir. 
QM. Where this accident happen d? — , 


). 
A. Yes, sir; about that. 
Q. And vou are confident it was the same boy that stepped on 


a 


). 
ana olf VOUP Car Who met with the acceldent ? ' 
A. It certainly was. | 
(QJ). It was not any other boy ” 
A. No, sir: it was him. 


(). Are vou still in the employment of this company?’ | 

A. No, Sir. 

Q). When uid you ql it its employ? 

A. |] Quit, L think, in April of that vi ar—I mean May, rather. 

(). The nt) Sere mionth ? 

A. Yes, sir. 

QM. Were you discharged ? 

A. No, sir. 

(). Did you resign? 

A. Fee; er: 1 -Gid, 

© 2 at \ lone aiter this ace nit Lisapopy ned 4 
A. Well, T suppose it would be just about a month: maybe not 

quite a omionth. [ know it was the month following | quit. 
(). Did vou resign in consequenee ef this accident? 
A. Yes,sir: TP quit on my own accord for a better job. 
QM. You did not understand the = stion. | asked you whether 

you resigned in consequence of this accident? 
1. O. no, sir: no, indeed. Hi “tee nothing to do with it. ) 

ou = because vou had a better job” 


i 
A. Yes a | Work ut bhi trade 
W iat ie yout rade. 


Carpentering, sir. 
() i ive vou been carpenterine ever sinee then ? 


uver since thems: ves, sir. 
(). Where are vou emploved now ” 


A | ith) eniploved ()] . Its treet, between Tenth and Kleventh. | 
ought to go to work here tly lL have been working on ly street, - 
between Ninth and Tenth, for the last six or eight weeks 


Q). Doing reese etree power ring work ? 

A. Certainly 

Q. Have you apphed for a position to be replaced on this 

roaud ? 
a0 A. No, sir 
(). Do you know when the driver of car No. 50 was dis- 

charged ? 

A. Well, sir, be was put off that very moment he came back. 
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Q. ITe was dischara dat the end of that trip? 
A. He was not discharged : he was put off 
(). When he got to the end of his trip? 
A, When he came back , yeu, SF 


(). Tlow long afterward 
A. I] suppose it was not more than two weeks then 
- ae ‘) ac Was put on nbout two weeks afterward ” 
j \ Yes al | ddott thi K there Was that tuety thine thi biel 
prOstlrye thleootil the tit | KI OW I Fib Ul Oh aiterwiil 


i 
| A. Yes, si 
’ ? ; . 
4 ; ’ ’ : 9 ‘ . 
J ln cdrivil ’ there Wiibil Peru siti Vol FO OL, chat 
i Fal , ' baat S Beas : t steviaf i «of 4 
i i\f pitty ie bet REE ‘ [ar 2 j j «l ie Ma ET FP <a nw ill tric’ 
~. . " " ’ ¢) tity | ; ‘ 
ii ng gif a Cid Cae ii f Wil Libt’; 
sa a7 ; ’ | ; ' 4 
). Al lntterendof couremplovins V this ralway conan 
i 
\ Vos ~ | | \ ¢ qody cht , | ‘ 
{) At f li? \ } PAN] wl lon | ')? } ' 
< , bie itbat i perdi i i bi ' ‘ ‘i if bal , He i Vil if 
, . a 
did Vou wooo duty 
} ‘ es . ; j **% ; 
\ Wel] ria i bile 5 . | he 5. i} i LT) "triage ] ~ | 
 - ] 4 , ‘ 
Wotllicd ect VE ‘? tite Silionu al 1] ' '} i | Pye ii VV ‘ f 
; { tee ? a ‘ ‘ ‘ ’ ; j 
i t ai Vil i] fh i‘ f,te tii Voriil . 3 . ’ sit jt] li ’ itt} PPLE, 
‘1s = } KT] rive 
at Wal cil S menes (ae 8 Ot 
, 
1 ’ . e 
() Were vou a sort of supernumi bnoextra hand 


’ i ’ ; ; ' ’ ’ ¢ ' ’ 
rit 1) ee bie Ss uur i = if J ; j ~ j ] 
©, How lone bal ae eee ate : vate 
(i\\ SMO S he ti a ‘Pig s * Gf if ; ’ ' ‘fj teat hi sat , 
. i i ‘ 
} 
a | ’ “* 
Chars Us if . 
\ \\ i “4° ’ | . wee ’ . ? ‘ |) eat 
. aS ‘Siti Bs +) if i i ’ a ; ++ J ' ' ili- 


rere ’ ' 

O That would be De S80) 

‘ bial ica ‘ 

° ? } 

; ; . ; 

4. Yes, sir: E think Twas | ree or four davs, and ] 
, 

’ 
‘ * 4 ea ty ’ ’ ‘ : 
Weve) +t th Prctt WA ple eee sil j ‘ sift ae ceti ¥ 


' 
i ii i : it 
: _ , » 
’ } . . 2. ; " 
* () During tfils Cita \ \\ ‘ is rilgs OO ALES fi » «) OC K 
,% ; ‘ , ‘ 
1h) Liift Piri) oF i] : mee ’ I 3 ' ' - 
} i } ’ , ¥ 
‘ + " Y . ‘ i 
\ | \\ Lie] 1% { U I si? ii i i \ | NOt Pil i lh} Ne | 


‘ 
») _ i ‘ ; | 
sii ud ’ ie ' ‘ 
; ‘ ’ 4 hy ' | 
A\ | | | Nf Ml ii ' pied] ) } | wou d 
. ’ } | 
‘ ° ‘ ; ; , ’ : ; ;*f ’ ’ } " ’ 
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HAMILTON A. MOOR] ‘ 
‘ | ‘ | 
' . ; 
\ aga not STOW | was COnNVeErsiIng at the clive Med Was 1 
paving anv attention 
\\ ] 
‘{ Wind cise Was Ih the enr with vou 
? | ’ 
‘ ’ t . . * @¢ ; : 
A. | do not rem biber ANY OT The Dbersons fehotr t rethempber ahyv- 
’ , " . " . ‘ 
a sa © i} . . ) 
(hinge cise at all Cohnnheeted with if 
> 
¢ , 
I} thie COURT 
« You “IV Vou Were Conversiliig: WIth sotne om 
1. Fen, i 
ss 
»\ ; ] TioserN\ 
, 
‘ " . " a +. 
©) Do von remember with whom vou were conversing 
‘ ’ > = 
L\. bes. sir: it Was mv mothe 
. . : ) 
; ‘ " 4 ‘ -_ > : . 
i (dij (senna | WKTLOW Wild 4 = ( Wiis bit’ Call 
¢ . 
\. |] don’t remember anv one els 
Be Mer Marries 
i? \I) VETTING LY 
f " . ; 4 ‘ } ‘ » ’ i ’ i ‘ 
\) a if > itia] Welt Tras \ Pi s* i ti 2 ‘?} pit ("iil i ij ‘ i j 
Tie I > ot on ttt} 
‘ \ ‘ | , ; 
; | ‘ ’ . 
A: XO, oi did not sav | heard e bov scream: | heard some 
rit’ SCTE 
{> \) -) ’ aan 1} \ } (yt t | i | ’ 
‘ . s*§ ‘ i* al tit rhe } ' ss ri iit ‘ ii ; ‘ thi i _ 
i in 
7 . i j ; » : 
i \ Ves oe cele) Gee 1] tii i \ it? tri (IrIivel Lil ii Pitli 
: 
’ : , 
bit CdOW] 
; fev : 
‘J at “prahey to the DOFPake abled { Sime 
‘ 
\ af “Pra ONO] thy Iromt oF thre @al 
\] 
Irs \bDbit GLEASON sworn and examined 
i \I) Waipson 
‘ 
‘ ‘ . ’ ‘ ’ 
J ee \ 4 j thye Woe (pi \Iy Cais i- | Sere. Vis +S Fi FT) j pierre ] 
‘ ’ | iii 7 ‘ ' 
\. | am, si 
’ ' ' 
‘J \\ \ ii ? }m ~~ 1¢ j Vet] \ i ‘ i ‘ ( | ra lt) mowur 
; ’ ; ‘ , ‘ . ; ‘ ; ‘ 
itil ' ris = re ‘ pitie tii’ § . Piet lt 1? i ' 3 ; if 
\] 
Li cel i . 
1. yes. sir: i ve 
() Wohin . 4 ij Vere Vootl oy} 
4 lil 7. 
\ Wiis Ol) tile One COMING a if VPse nba 
() \! . mG itive } to' Vi ] st S 27 
— 
\ Yu m iP 
( Whe Wet] Vou dT) tie ¢ ! 
. _ ae " . © ‘ y 
\ Wiis s me right up ih th (tp) OWaireis thie i . rere 
‘ J " | 
,iis li Pia We icTs i! Liye ‘ i] 
| ’ 
. Ss bey Voor] Preppedy fay Wii Phye \ Li's 
’ } 
\. No sir: [do not: ] did not take vi 
i I si ’ : 
ss. * ; ee Ff ; . ‘ " > > > i , + 
[| « \ sti ' ()] jevty] i i‘ wry rth a ' Pit i bi i } 
¥ % ’ . 
cial I Ss 1h rst aba tlh aeross the street, and then th ’ Tai gene 
. ‘ } 4] } ; 
2<? . : ee + ’ 
and ran back, abd the littie bov stepped lils foo Phe et) end i 


os 


— 
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i. Ve. 


horse knocked him 1h 


, | 
acninst the other horse, and thy 
i tia ene it Wye i Wel Oye] i) Ti} 
! 7 " : 
ng? the Chil wr «owl clliadd Ulbis DeCTnY the Car Pog 
i ‘ | ‘ . " ee . . " ) 
rer With two books voll Were of] the (ii) fOomMnye U}r« 
’ s i | a 4 
(* ye ittihe ! tiit lied Of tha €*sa 3 ‘ 
ig 
i peee A . > *? 
Oty Sai Httie DOVS rouble dip Tron 
' ' : 
ber | i f the car Tirst nev Were 1 | iVine Trot ohe 
. ’ 
Cel i Lit i] rheyo read Poss dh front of the horse 
; . ! ; | . s)} 
rablparotnd ot the other side of the puaverment 
; } } : 
lk Ly, chboaad tae CUPMNMT CF borat ity) ()}) thie platform 
S| 
| | er 
i ' id] Poisili Plil 
\ . ry*) } « } aa » 
} ~1] Plies Stet OUTMTE Phien he stepped ofl right 
} thied thy Ppart se kno Ix ¢ | him (“OoWh On thie other 
; ; 4] , : ‘ } ‘ *? 
| lt Wils Obl tile CaP GVolnge’ dow 
(LOW LT Ves, SIP, 
sa 6 ‘J 
ta | «oll 
] ? 
. Coat 3 
| 
" , i i 4 ; ,\ 
i ‘ i i ; 
wiv ad ) } | ‘ } ')) if ;* hi re } ’ ! : 
i] i hf \f i ii Litt ; | . mt bedth ly) 
i 
P ' ‘ _ , ; ae > 
hi llie Dov That Was bere tiils norning 
' ! | | | | | e*\ TU 1} ° ' ‘ 3° } | 
fig) i { ri NN | \\ ‘\ it rit'T lt Wits ©] Pigot. 
s Libe i? 3 it Yc Wel lth Voth 
7 
Y} Vi ris lt Wits vormge as cars Ordinarily go 
tric’ isthe 
r 
hd 
Saitiination Mir, MEATTINGL 
q tr ovetaiday rAVere Vou 
' ; Petit , " se F ‘ fe 
| | ~ lick Was (dVvivihle@, Coming Up trot the 
’ 5 | ,* 
husband kn vou were in there. | suppose—did he 
: 
ls Oathlestton about that 
: 7 ryaty } ] t | *.> 9 ’ . Be fine ' ) 
i ‘' ‘ i ‘ ‘ ‘en ‘ tit it ( i] a ee | Were ae ] (1) ° 
; ; 
. tp : oe rid basa tortie car Come uD. 
’ ¥ y 4% 
ideot the car were these bovs on when vou first saw 
oe ’ ; 4? } . . 
I Phill | > f On the elt hand “~1ic 
, : ‘ j | ‘ ’ , , ° | * 
front the de ited siete of the street ln front oft 
md to Cas stn leit Vou Were 
7" 
4] ? y o . * 
icf j OLIICr slue Oj [ti Si Pec 
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. ‘To the right-hand side’? 


‘e 
SU) A. Yes, sir. 
’ | } ’ . .) 
(). Did thev run back again 
wy ott ee } .. 
A Phes rah aroubhad ahha thehlh Prahh tuiek agra, and he stepped 


ti} 1) thie | itform (it) the Otts] rr of th) ear 
(). They ran around in front of the horse in the first place ? 
| 


, " ’ . | 
(). hen they came back, and as they were COMMNYG back one boy 


;7* 
> a ea 


got on thie step of the car? 

A. Yes, a he st ppd one foot on the ear ana stepped off again 
and stepped right against the horse 

(). id he step right on and then meht off? 

A. Yes, sir | 
here was the other car at that tim 


ell, it was rieht alongside of the other one 
; 


a 


4 


». The cars were right alongside of each other’ 
A. Yes, sir 

’ Was it the fore or the hind feet of the horse that the boy was 
knocked woadbist 2 


| eould thal Le || that 
| 


-_ 


= 


hear lim seream ”? 

No, sir: | did not. 
(>) You did not hear anvbody scream 
No. <r : 
(). Did your husband stop his car’ 
\. Yes, sir: he did. 
() Tlow far did he @o before he st pred 
A. Well, he just Pot past and stoy nod 
() You and vour husband talked this matter over at the time, I 
suppose, did vou not? 

A. Well, we talked it over: ves, sir 

Q). Did vou make a statement at the tine of what vou knew about 
the transaction ” 


| ? 
? 


7 > «¢ 
lnimediately aiter tlie ACCIUCHI I ecurred 2 
() You did not witness the ae iont itself, did vou ? 


© Povou know whether the bov that was on the step was the 


| thrall OpmOon SIMPLY Dased on the natural suy msition 
, 


DOV that Le ppe d olf 


' 
i 


thisit Live boy that Was on the step was the 
e i 


A. Yes, sir. 

). You did not see it? 

A. No: IT seen the Lov step on the step and then off, and he 
stepped right against the horse, and the horse knocked him down. 


— 


_— 


Q@. That was the last you saw of it 


ad 
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A. The horse knock d linn down 

Q. Did yon see the horse knock him down? 

A. | SetW OTD DID step qerudbist the I rsec, anid, Ol Course, this horse 
eouldi’t i it but knock titi down 

Q). Could vou see the bov jump off from where vou were sittihg ? 

A The door Was Open, and that is how “UW the OV step On f 
SLOY). 


i 
} 


) } : } 
nea Troms Vour position oli tire OP posite slde of the car Vou 
4 ‘ . |») 
eould a Linen “Ley seornidbast tba horse anid bekid ; 


Q). And balid not see hit alter that? 
\ Yes Sia. | Stull him ii I Liiaal 
{) |) Vool) ° i>t] (> Lt) { ii! we i- 


A. Noo sir. | did not. but | could see out of the window, 


Q) Did vou see them when thev took the boy from under the 


\) Did vou see this one-armed colored man there—Jos h Gor- 


‘ 
| ] , , “, 
() \\ ida Was it Liat pri “i? tie bbov Ootle Tromk Ubidel me cur: 
\. It wasa tall ming f wouldnt know himiail [ was to see tim 
() \ isdimere thore than one ? 
(9. You do remember that vou didi tot sec the cotored tian ? 
A. Noosir: | did not see him 


} *) ’ ’ } } 4 
QC) Prd vour bushes die i pick the bov Up 
\ No. ~i] hie Sfaivedt ot] thie (‘i1] 
: o ] ’ 7 - . . 
Q). Do vou know the driver of the other car, Mr. Beall? 


? } ’ : ! ad , 
l don’t know wi rhe did or not: | dont retnrenmiber 
; ~a ae ‘ . . i . » -* a . » "PP 
* low rpcedyy i) i ('] ri . ppare l'~ 1. re Lie rs 11) Volt wie 
‘ . i —s : 
A. wo ¢ Pit iedile i i { 
() air ‘ ws & I iit 
\. Yes, si 
> . . 
" ct examination bv Mr. Wipnsosx 
{ )} \\ | ] ' ‘ . i + | i] ’ ’ a 
. \ rae ti { (i {j \ ‘cis » €bseeu Gast LCCICeE Hi bichypyy li i 
’ ; , | , ; : 
: > , 
\. IT dont know: IT couldn't tell vou 
. ; ; 
(). \\ i- | PVT. ci] : ‘Cee eenelele: 


; 
—_— 


' | ] . 
A rnever paki anv attention to it. jor never thouecthl | would 


heave Lao Une i Withess 1h) if 
(} You KNOW Whether It Was morning or alfterhoon } 
\ () Lc Was iter (vcdT) if Wilts Th) Tine evehlc | KTM 


if 
; > , — 
No. sir: [ live on North Capitel street, between O and ¥ 
i 


; 


A. 


‘ec was he ving: did vou see lit 


a 


ede} 
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Wii re did you ol a the boy first alte r the accident happened : 
lm on the eround ” 
When It seen him he was under the car on the ground 


be 


llow was he lving* 
(diy lis fuee. 
\\ hich vay Wiis his head directed —~toward Vou or the other 


Was he between the wheels when vou first saw him ” 


17 a . 
rvs vou ean recollect: who was 


a 


f re that Vou rene mber 


— 


AV ree rsons that vou have Scere ot) 
| do not remenibe 


(). Do vou remember who carried lim otf? 
\ =I] | (dao plot 


bra Claeat Position, Cross- 


cor: doth sh i this way (illustrating), 


j ’ ’ ’ 
Wis Wilh dis Teet irder the car ane ti perked 
how far tied vou wot: 
: , 
" . . . i ' ; s> ea? ; ] — = 
A. Lils SLL Ppp cps moult as af Aas rom here to thst Lakwoie Cill- 
} ‘ p ’ } . 
(il pp. i eat While \ly \\ biscoolh Waals SILTTIIG 
Ls. \ « eyr't ciistsp hice 
_ 
A. ¥en, 
—_ ‘rr ; , 
kowarp FF. OBrres sworn and exan 
’ ( 4 
By Mr. Wipsowx 
ee « 9 . ‘3 
‘J \\ | Tr Is Vour occnimmitilol 
' ; 
, ; 
‘ rin the Pension Ott 
' s \ 4 » Vo) Persil edi 
. . . , 
\ ie lou liberal Pil i silt i ' ey, 
i) i | + | \ a i t 
< i i rv yt? rive ' ‘ BP, ieee ft 
\ ~ \ ils 
i. ' —— : , }. _ T ger tin April ISS] 
( \ ‘'] foig thay rif enn Fes trig] ' i ' Pies Be oh |) oy Perhi. . 
i 
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Wiieli ‘ent lappehed to a littie bov hated Noor 
4 
ca : 
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{} = ms =“ | ' a | ‘ | * \ 
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‘ t | : . 

\ { ' = = ma ii Tri i] coli T i Veen tl miele it} Tlie COPTIC] —— 
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') | ‘La Wik j 

¢ .. 

‘ . - 

\ “4s cues 

a ts Piacy ‘ i \ 

‘ » Bi it i ; 

{ 4] 

.. <3 ry | e towards the Arses (on turning the curve, and 
jt a . 4 (*t]} 1] oul trbeierii | street Viim SdDCCLOeTHTS 
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§* t 3 
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i se , + > . > 
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Phe ITNESS: | saw the child there Iving under the cal 
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%) 


() Did you assist in taking the child out 
A. No; there were two or three others who got there. <A gentle- 
wus In the ear with mc, a Mr. Miller, got off before | 


, 


man who 
cid, 
fle and the driver? 
A. The driver jumped right over the dash-board as soon 
ever he SLOpopn d the cur 
(y. Tlow s after felt this motion was it that the cat 


“C07 ] ctii 


. 


stopped ? 
A. list initly + iV | Wiis done . dlon t know how SOOT, 


t secmmed to mea he n cllort to Stop) the car, although we Were 


ee he %: Ww, 


~- 


(). Before the accident happened had you scen any boys in the 


; 


Wg sourecr OF athovanee clil he old passcngers OF 
rr set ’ } a | ’ 
Like ChHibadren JU pee on the Cars abel PM’. nive 
1; ’ '% | , r ’ a | ‘ | eo bai es % 
DIvVscii Compared clLhoourt it, hie elotdren wotle prt py on the cars 
“nd throw-the doors Open abel ‘reat 1} uC Cars. hia once rh 
» oy , } = a } = De os : 
awhile, Wheh a car door Wotllad b Oboe. TheVv Wotliel CTirOW Th Sone 


kind of missile; jump on the car, and throw if in and jump off 


by Mr. Marrinany 
). Are vou speaking now of the children in this particular neigh- 
borhood or somewhere clse 

\. Rieht here: 1 the middle of Missour: avenue down to 


Maun 


*, 


bv Mr. Wa 


Q). Tlad you 
A. T don't remember him 
() Do vou know a one-armed colored man. ther hame of 
Gordon ? 

A. Yes, sir: burt dont , | hie ws tTuere UNG cor th Cor Was 
na the neerdent aad t: tenes thin gine rom 


SLOP po (| +) 
bers Cale 


il brick house. i} Lil ii } 
thie ‘<. ‘| bie re Wel : . (97 MOP - ars | dd thy low a but 
[| don t think he wa Vc] 


( 'ross-¢ Xabidin ban) Ly Nir \| LTTING I 


Q. You did not help pall the boy from under 
A. No: there were others @ot out. and. being 
not move as quickly cls Lille \ 
Who clse was in this car that vou were in 
. ‘Pwo ladies. Mrs. Punmphrey and Mi unphrey and myself 
a eolored man, whom E thi | byl | think 
long time 
rave it to 
| hiave 
distinet recollection ofa dil broer There, 
(). Was it this colored man vou saw coming over? 
A. No, sir: it Was a man with beth hands. I think the man was 
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Mr. Miller was sitting on the east corner of 


a passenger on the ear. 
and 


the car, ana hisaed the window Qopeehi, 
spitting out. Mrs. Pumplrey and 


site, and LT was. sitting o me See 
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THE METROPOLITAN RAILROAD CO. Vs, 
above-named Ilamulton A. \Moore in the sum of eleht thousand 
o the said Hamilton A. Moore, his executors or 

well and truly to be made. we 

vand severally, and our and 
aedimdiuistrators, firmly by these 
I day cy] June. LSS; 
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‘Supreme Court of the Cluited States. 


OcToBEerR TERM, LS&86. 
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THE METROPOLITAN RAILROAD COM- 
PANY, 

PLAINTIFF IN Error, 

HAMILTON A. MOORE, by his next friend, 


Hamittron O. Moore. 
DEFENDANT IN ERROR. 


= 


In Error to the Supreme Court of the District of Col- 
umbia. 


e 
Lirief for Plaintitt on error. 
. 

STATEMENT OF THE CASE 


This was an action brought by Hamilton A. Moore, an 
infant of tender years, by his next friend, Hamilton O. 
Moore, to recover $20,000 damages for injuries caused by 


the negligence of the defendant's servants in the manage- 
ment of the defendant’s cars numbered 15 and 50, and the 
horses attached thereto, running on Four-and-a-Half street 
near Missouri avenue, in the city of Washington, whereby 
the plaintiff was knocked down and run over by car number 


50, and severely and permanently injured. 


At the trial of the case, and after the testimony for the 
plaintiff was closed, the defendant asked the court to in- 
struct the jury that, upon the testimony offered in behalf 
of the plaintiff, the plaintiff was not entitled to recover. 

This was refused, and an exception was taken, which 
was duly preserved by a bill of exceptions. 

Record, |). LS. 


On the trial several exceptions were taken by the plain- 
tiff in error to the rulings of the’ court upon questions re- 
lating to the evidence and to instructions gived by the 
court to the jury, which are not relied on here, and which 
it is not necessary therefore to refer to. 

The jury rendered a verdict in tavor of the plaintiff for 
$5,000, and judgment was entered thereon. 

Reeord., )). 4. 


The defendant thereupon moved for a new trial on ex- 
ceptions taken at the trial, and also on the following 
grounds : 

1. Because the verdict was against the weight of evi- 
dence. 

2. Because the verdict was against the instructions of 
the court. 

4. Because the damages awarded by the jury were ex- 
CeSslVe. 


Record. )). 25. 


The motion for a new trial, on the ground that the ver- 


dict was against the weight of evidence and against the 
instructions of the court, and was for excessive damages, 
was heard by the justice before whom the case was tried, 
and was overruled; and from the order overruling and 
, denying the motion an appeal was taken to the court in 


general term. The order and appeal are as follows: 


> 
*? 


“The motion for a new trial coming on to be heard upon 
the pleadings, the testimony, and the rulings of the court, 
as set forth in said pleadings and in the stenograpiuie re- 
port, filed herewith and marked Exhibit A, which said re- 
port contains all the testimony in the case and the rulings 
of the court, the same is hereby overruled ; and from the 
order of the court overruling said motion the defendant 
hereby appeals to the court in general term. 

* By the court : 
“ MacARTHUR, Justices 


Record, p. 25. 


The court in general term dismissed the appeal, and 


entered the following judgment : 


“Now again come here as well the plaintiff as the ce- 
fendant, by their respective attorneys, whereupon, it ap- 
pearing to the court that the order of the court below 
overruling the motion for a new trial on a case stated, 
upon the ground that the verdict of the jury was agaist 
the weight of evidence, is not an order from which an ap- 
peal lies to this court, and, it also appearing to the court 
that the plaintiff's exceptions to the admissibility of evi- 
dence and to the rulings and instructions of the court were 
not well taken, the said appeal is hereby dismissed, and 
the motion for a new trial on exceptions is now overruled, 
and the judgment of the court is affirmed, with costs.” 

Reeord, }). (y$), 


The defendant below then sued out the present writ of 


error. 
Record, p. 74. 


ASSIGNMENTS OF Enron. 


I. ‘The court below erred in dismissing the appeal taken 
from the order made at the special term disallowing the 
defendant's motion for a new trial on the ground that the 


verdict was against the weight of evidence. 


Il. The court below erred in overruling the motion for 
nonew trial on the defendant's exception to the refusal of 
the trial justice to instruct the jury that upon the whole 
evidence offered in behalf of the plaintiff the plaintiff was 
not entitled to recover. 


ARGUMENT. 


The first assignment of error raises the question of 
the junsdiction of the Supreme Court of the District 
of Columbia, sitting in general term to review on appeal 
a decision nade at a special term denying a motion for a 
new trial on the ground that the verdict was against the 
weight of evidence. 

It is contended on behalf of the plaintiff in error that 
where the trial justice holding the special term has enter 
tained on his minutes and overruled a motion for a new 
trial made on the ground that the verdict was against the 
weight of evidence, and where all the evidence in the case 
is presented on appeal to the court in general term, it is the 
right of the suitor and the duty of the court, under obliga- 
tory provisions of law, to review the evidence and to deter- 
mine for itself whether or not the verdict was in fact against 
the weight of evidence. 

The sections of the Revised Statutes of the United 
States relating to the District of Columbia, in which the 
right vn duty here contended for have their origin, are as 
follows : 


‘Sec. 195. The several veneral teriis nid special terns 
of the circuit courts, district courts, aid criminal courts 
authorized by law, are declared to be, severally, terms of 
the Supreme Court of the District of Columbia; and the 


judgments, decrees, sentences, orders, proceedings, renal 


F 
) 


acts of the general terms, special terms, cirenit courts, 
district courts, and criminal courts rendered, made, or had, 
are and shall be deemed judgments, decrees, sentences, 
orders, proceedings, and acts of the Supreme Court : but 
nothing contained in this section shall affect the right of 
appeal as provided by law. 


“Sec. 772. Any party aggrieved by any order, judgment, 
or decree, made or pronounced it any spechul term, Mlay, 
if the same involve the merits of the action or proceeding, 
appeal therefrom to the general term of the Supreme 
Court, and upon such appeal the general term shall review 
such order, judgment, or decree, and affirm, reverse, or 
modify the same, as shall be just. 


“See. 803. If, upon the trial of a cause, an exception 
be taken, it may be reduced to writing at the time, or it 
may be entered on the minutes of the justice and after- 
wards settled in such manner as may be provided by the 
rules of the court, and then stated in writing In a case or 
bill of exceptions, with so much of the evidence as may 
be material to the questions to be raised, but such case or 
bill of exceptions need not be seated or signed. 

‘Sec. SO4. The justice who tries the case may, in his 
discretion, entertain a motion, to be made on his minutes, 
to set aside a verdict and grant a new trial upon excep- 
tions, or for insufficient evidence, or for excessive damages ; 
but such motion shall be made at the same term at which 
the trial was had. 

“See. 805. When such motion is made and heard upon 
the minutes, an uppeal to the veneral term may be taken 
from the decision, in which case a bill of exceptions or 
case stated shall be settled in the usual manner. 

“Sec. 806. A motion for a new trial on a case or bill of 
exceptions, and an application for judgment on a special 
verdict, or a verdict taken subject to the opimion of the 
court, shall be heard in the first instance at a general 
term. 


In this case the court below gave no reasons for the 


niente Meise, iio ote a 
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dismissal of the defendant's appeal further than to say 
that an appeal would not lie from the order appealed 
from. No explanation of, or reference to, their views 
thereon is contained in their opinion, printed on page 67 
of the record. 

This was because, a few weeks before, in the case of 
Ntlewart v. Felliott (2 Mackey, Rep., p. 307), deerded March 
13, 1883, the court had given a carefully considered 
opinion concerning the very point in controversy. 

It there decided that the Revised Statutes of the 
District of Columbia give the right of appeal on motions 
for a new trial only in three cases: Ist. Where the mo- 
tion has been urged on exceptions; 2d. For ‘asuffictent 
evidence : Sal. For excessive damages. 

It also decided that the term “ insufficient evidence,” in 
section 804, is to be construed as meaning evidence 
legally insufficient, and that a verdict against the weight 
of evidence cannot be said to be a verdict upon insufhi- 
clent evidence. 

It, therefore, held, that a motion fora new trial, because 
against the weight of evidence, is left, by the statute, asa 
matter resting in the discretion of the trial justice trving 
the case, and is not appealable. 

It is submitted that the restrictive construction given by 
the court below to section 804, Revised Statutes, is unwar- 
ranted. 

a. The words therein used have a plain and well under- 
stood legal signification. 

Su ficient evidence is that amount of proof that ordi- 
narily satisfies an unprejudiced mind. 

Lnsn fice nt evidence 1s that amount of proof that cloes 
not satisfy the mind and conscience of an unprejudiced 
man, and so convince him that he would venture to act 
in. that connection in inatters of the highest concern. 

1 Greenleaf Ev., Red. Ed., p. 4. 


-* 
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A verdict on proofs that were insufficient in this sense, 
tlways subject to be reviewed and set aside by the judge 
trying the cause, but the usual form of oljection to the 
verdict was, not that it was on‘insuflicient evidence, but 
that it was contrary to the evidence or against the weight 
of evidence. 

In the statute under consideration a term was adopted 
sufficiently general to include for both of these grounds 
for a new trial. 

4. This appears to have been the opinion of the court 
below during a period of twenty vears, and until the cde- 
cision in the case of Stewart v. El/iott, already referred to. 

In the case of Converse v. L222. Co. (2 MacArthur, 507), 
the court said : 

“The questions whether a verdict was contrary to the 
evidence, or, secondly, whether the damages were exces- 
sive, are not questions that can be considered on a bill al 
exceptions. ‘To enable us to do that a case should have 
been made bringing before us all the evidence taken on 
the trial to enable this court to judge whether, under all 
the circumstances of the case, the verdict was against the 
weight of evidence, or whether, secondly, the damages 
were eXCeSSIVe, 


In the case of Pant v. D.C. (3 Macd., 270), on an ap- 
peal from a decision on a motion for a new trial on the 
ground that a verdict was contrary to law and the evidence 
in the case, the court held that the motion properly pre- 
sented the question “as to whether the evidence was in- 
sufficient to support the verdict,” and reviewed all the 
testimony in the case. 

In the case of Ninelair ve Wee G. PPR. Co. (MacArthur 
and Mackey, p. 13), it was decided that the court has the 
right, in the exercise of its discretion, to refuse a new trial 
when the verdict is based upon any “considerable amount 


of testimony.” 


dead 


ee 
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e, Seetions 804, 805, S06, of the Revised Statutes, D.C., 
are derived from and are almost identical with parts of see. 
264 of the New York Code of Procedure as amended April, 


1852, which section contains the following provision : 


“The judge who tries the cause may in his discretion 
entertain a motion to be made on his minutes to set aside 
a verdict, and grant a new trial upon exceptions or for m- 
sufficient evidence, or for excessive damages ; but such mo- 
tion in actions hereafter tried Uf heard upon the minutes can 
only be heard at the same term or circuit at which the trial 
is had. When such motion is heard and decided upon the 
minutes of the judge, and an appeal is taken from the de- 
cision, a case or exceptions must be settled in the usual 
form upon which the argument of the appeal must be 


had.” 


In the case of Allegro +. Duncan (24 Howard’s Pr. R., 
210), the Supreme Court of New York construe the mean- 
ing of what the court termed the * awkward phrase,” ‘ in- 
sufficient evidence.” 

It was then contended that a verdict against all the evi- 
dence, and founded upon no evidence, is not a verdict upon 
insufficient evidence. 

The court, Emott, justice, said : 


“The argument is ingenious but not sound. Perhaps 
if we were in the unhappy condition of the rising venera- 
tion of lawyers, knowing nothing of practice but the code, 
we might be embarrassed with the decision of this and 
similar questions. But the safe rule in such-cases is to 
apply the former practice and interpret the obseurities 
and deficiencies of the code by its light. 

* T shall therefore assume that a motion to set aside a 
verdict, and for a new trial, upon * insufficient evidence, 
means a motion for a new trial on the ground that the 
verdict is against the evidence.” 


On appeal, the court of appeals affirmed this judgment, 
and Woodroff, J., said : 


‘" 


‘Nor, in my judgment, is the right of the judge to en- 
tertain such a motion upon lis minutes rendered less 
clear by calling this a verdict against evidence ; true, it is 
a verdict j in the face of clear and uncontradicted proof, 
establishing the issue in the defendant's favor, but is, 
nevertheless, it verdict without evidence to support it. 
The term ‘insufficient evidence, as used in the code, 
should be construed with reference to the actual issue 
upon which the jury were to pass ad not less with fer- 
CHC AD the wv hole stile or the CUE made hy the alverse pul _ *g 

Allegro ». Duncan, 39 N.Y. 316. 


In the case of MeDonald + Walker (40 N. Y., 551), the 
same court held that the section of the N. ¥. Code, re- 
ferred to in the case just cited, conferred power enough 
to warrant a motion to set aside a verdict upon the min- 
utes of the judge when the evidence in the cause would 
not sustain the verdict. 

The court said: 
‘In such a Case, nicl In it just sense, the evidence Upon 


which the verdict proceeds, and by which alone it is upheld 
or can be claimed to be supported, is insufficient.” 


ln the case of Sharkey ». Torrihillon (7 Hun., 544), the 
Supreme Court in general term in 1876 held that a verdict 
against the weight of evidence, although not within the 
CXPPess terms used in section 264 of the code, declaring 
that the judge may entertain the motion upon exception, 
or for insufficient evidence or excessive damages, vet Is 
clearly within its intention and spirit. 

The new code of New York, IS76 1877. section 009%. 
vended section 264 of the code of 1852, and substituted 
for the words “ insufficient evidence,” “ contrary to the evi- 
dence.” 

The Supreme Court held that the statute gives the 
power to the trial justice to exercise lis discretion to en- 


1) 


tertain a motion to set aside a verdict because against the 
weight of evidence. 

If in the exercise of his discretion the trial justice does 
entertain such a motion on his minutes, the tight of ap- 


peal from his decision does not appear to have ever been 


doubted. 

/, For the same reasons it is contended that the statute 
in force in this District gives to the trial judge the right 
in his discretion to entertain on his minutes a motion for 
anew trial on the ground that the verdict is against the 
weight of evidence. If he exercises that discretion and 
entertains such a motion on his minutes, there is a right 
of appeal from his decision. 

¢. This in accordance with the general scope and pur- 
pose of the law, which does not make the Supreme Court 
of the District a separate and independent court, but makes 
both general and special terms terms of the same court. 

fr. It is in accordance with the intention-of Congress, as 
expressed in sec. 772, which provides that an appeal may 
be taken from any order passed at a special term if the 
same “involve the merits of the action.” 

In the case of Mackey MN, Lewis (2-4 How. Pr. K.. yO } it 
wis held that an order refusing a new trial made after 


judgment was an order involving the merits of the action. 
i. 


This court will not, of course, examine the testimony in 
the record to determine whether or not the verdict was 
against the weight of evidence. 

If the court below had jurisdiction of the defendant's 
appeal, then the defendant has the right to have the 
judgment of that court on the question of the weight of 


the evidence. 


11 


The judgment of the court below thereon would be final, 


sunicl not reviewable here, 
ILI. 


The trial justice should have instructed the jury that 
the plaintiff 's evidence constituted no proof of awny neghi- 
gence on the part of the defendant. 

The testimony on behalf of the plaintiff gave no rational 
or intelligible explanation of the accident to the plaintiff, 
and did not tend to show negligence on the part of -the 
defendant. 

The only eye-witness to the occurrence examined in chief 
testified that the plaintiff in broad daylight run from the 
west side of 44 street in front of car 50, which was mov- 
ing slowly south, while car 15 was rapidly approaching from 
the opposite direction, and, after clearmg the track on 
which car No. 50 was running, struck his foot and hit the 


horse drawing car No. 15, and that the horse of car No. 15 
knocked the little boy under car No. 50. 
R., pp. 26 and 27. 


The witnesses for the defence, the drivers of the two 
cars, and a passenger in car 15, and a passenger in car 
0, testified that just before the accident the plaintiff was 
behind cay 15 riding on the step of that car, or hanging on 
to the handle by the step, and stepped suddenly off and fell 
between the single-tree and the front of car 50, the driver of 
which instantly put down the brakes of the car, but too 
late to prevent the front wheels from going over the de- 
fendant. 

Ree., pp. 38, 44, 51, 57. ) 
NATHANIEL WILSON, 
Afttori y for Llaintiff +1) hrror. 
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THE METROPOLITAN RAIL ROAD COMPANY, 
PLAINTIFF IN ERROR, 


vs. 


HAMILTON A. MOORE by his next friend, HAMIL- 
TON O. MOORE. | 
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BRIEF FOR DEFENDANT IN ERROR, 
a 
FRANK T. BROWNING, 
WILLIAM F. MATTINGLY, 
Attorneys for Defendant in Error. 
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Tut Merropouitan Ratt Roap Company, } 

Plaintiff in Error, 
vs. No. 247. 

Himitton A. Moore, by his next friend, | 

ILamitton ©. Moore. J 
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3RIEF FOR DEFENDANT IN ERROR. 
Exce; tions. 


No 1. Demurrer to the evidence introduced on behalf 
of the defendant in error. 

This evidence showed that Hamilton Moore, a little boy 
of seven years of age, was playing together with some other 
little boys in the street at the intersection of Missouri 
Avenue and Four-and-a-half street, and whilst so playing 
attempted to cross the tracks of the plaintiff in error; that 
whilst crossing, he was struck by the horse of one of the 
‘ars of the said company, to wit, car number 15, which 
was going north, and knocked over on the other track and 
was run over by another of the said company’s cars, to 
wit, car number 50, which was going south This evidence 
further showed that that the little boy had cleared the 
first track and gotten over tothe track on which car num- 
ber 15 was coming up, which last mentioned car was going 
at a great rate of speed, or, as one of the witnesses says 


as though it was making up for lost time, (Record p. T,) 
and that the driver of car number 50 was not on the look. 
out, but was talking to come one in the car at the time the 
boy was run over, and that the driver of car number 15 
said to the driver of car number 50 as he passed, “that is 
what you get for not looking.” (Record p 7.) This evi- 
dence further showed, that this locality was a sort of play 
grounds for children, It also showed, that the driver of 
ear number 50 stopped the car between the time of the 
eryout and the time that the hind wheels of the car reached 
the boy. This evidence we contend was sufficient to base 
the verdict on, for it showed negligence on the part of the 
driver of car number 50, in not keeping a lookout, and on 
the part of the driver of car number 15, in driving so fast 
when it was about to pass another car, and ata place 
where little boys were playing, each of which added to 
cause the accident. That the driver of car number 50 was 
not looking ahead, is demonstrated from the fact that no 
attempt was made to stop the ear, by him, until some one 
screamed out and the car jolted as the front wheels 
passed over the boy, and then, for the first time, the brakes 
were put on and the car stopped before the hind wheels 
passed over him. Now, if there was sufficient time to stop 
the car between the time that the front wheels passed over 
him and the hind wheels reached him, surely there was 
time enough for him to stop the car, had he been on the 
lookout, between the time that the horse of car number 
15 struck him and the front wheels of car number 50 
reached him. This evidence, we submit, was sufficient to 
present to the jury the question whether or not the plain- 
tiffin error was guilty of negligence, and whether or not 
the defendant in error, considering his age, was guilty of 
contributory negligence. 
Rail-Road Company vs. Stout, 17 Wall, 657. 
Rail-Road Company vs. Gladmon, 15 Wall, 401. 
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Exception No, 2. This exception was to the refusal of 
the Court, to allow testimony as to the fees of the Plain- 
tiff’s Attorneys. 

We deem it unnecessary to discuss this qnestion as it 1s 
wholly immaterial to the facts in the case. 

Zreeption No. 3. Was as to the admissibility of the testi- 
mony of the witness Maury, in rebuttal. 

The plaintiff in error having introduced evidence tend- 
ing to show that the accident happened by the boy’s jump- 
ing on and off the hind step of the car, Maury’s evidence 
was offered to show that he did not jump on or off the car 
step, and it was in strict rebuttal of the testimony of the 
plaintiff in error, and was properly admit&d. 

Exception No.4 This exception was to the granting of the 
prayers of the defendant in error. A simple perusal ot 
these prayers will show that they stated the law correctly 
and in accordance with the rules of law as laid down by 
this Court in the cases before cited. 

Exception No. 5. This exception was to the refusal of the 
Court to grant the plaintiff-in-error’s fourth prayer. 

This prayer was doubly faulty. In the first place it 
makes the child responsible for the negligence of its pa- 
rents; and secondly, it leaves to the jury to determine as to 
the negligence of the child without reference to his tender 
years and capacity, 

The law as to this last proposition is well stated in the 
Gladmon case before referred to; and under the rulings in 
that case, the prayer was rightfully rejected. 

Exception No. 6. This exception is to the charge of the 
Court. 

The charge is excepted to generally. This exception is 
bad in form, in not separating that which was considered 
objectionable from that which was unobjectionable, and 
was therefore properly overruled. 

Another alleged error relied on by the plaintiff in error 
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is that the court below, in general term, held that the 
order of the Circuit Court overruling its motion for a new 
trial, “ because the verdict was against the weight of evi- 
dence,” is not an order from which an appeal lies to this 
court. 

Seaetions 804 and 805 of the Rev. St. D. C., provide that 
the justice who tries the eause may, in his discretion, en- 
tertain a motion to be made on his minutes, to set aside a 
verdict and grant a new trial upon exceptions, or for insuffi- / 
cient evidence, or for exerssive damages, and that when such : 
motion is heard, an appeal to the general term may be 
taken from the decision, in which case a bill of exceptions 
or case shall be settled in the usual manner. 

An appeal to the general term is not provided for when 
the motion for a new trial 1s based upon any other than 
these grounds All other grounds for a motion for a new 
trial are necessarily addressed to the discretion of the 
court and are not appealable. 

The Defendant below, abandoned its motion on the 
ground of excessive damages and none of the other grounds 
for a new trial, specified in the motion, came within the 
provision of law granting an appeal. 

It is forced now to claim that the insufficient eridence in 
the wording of the law, is the same as against. the weight 
of evidence. 

We submit that there is a marked difference between 
the two The one looks to the legal sufficiency of the the - 
evidence to justify the verdict, the other assumes that there 
was evidence sufficient in law to warrant the verdict, but 
that the preponderance of the evidence was against the 
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verdict. In the former case the verdict is properfy recers- 
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vablety an appellate court, in the latter not. This court in 


12 Pet., 345, Hepburn vs. Dubois, held that after a verdict 
in favor of either party on the evidence, he has the right 
to demand of a court of error that they look to the evi- 
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dence only to ascertain whether it was competent in law 
to authorize the jury to find the facts which make out the 
right of the party. 


The court below in Stewart vs. Elliott, 2 Mackey 311, 


reviews the history of the provisions of our statute and 
holds in express terms (p, 315,) that the phrase “for insuff- 
cient evidence,” cannot be construed as authorizing the 
general term to consider whether a verdict below was 


“contrary to the evidence,” or “against the weight of 


evidence.” 

In the case at bar it appears that the evidence was suffi- 
cient, by the overruling of the demurrer to the evidence, 
which was sustained by the general term. The evidence 
is brief and a simple perusal of it would show that the 
defendant below was in no way injured by the court hold- 
ing that it had no jurisdiction of the appeal, on the ground 
that the verdict was against the weight of the evidence. 

WILLIAM F. MATTINGLY, 
FRANK T. BROWNING, 


A Hty’s for Defendant in Error. 


